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HEirORANDA. 

Ih  the  course  of  the  last  Tri&itjr  Term,  the  Right  Hon.  James  Stnaart 
Wortley  resigned  the  office  of  Solicitor-General. 

Henry  Singer  Keating,  Esq.,  one  of  her  Majesty's  covmsel  learned 
in  the  law,  was  shortfY  afterwards  appointed  SoUcitor-Oeneral,  ud 
>«eei?ed  the  hononr  cf  knighthood. 

In  March  last,  Mr.  S^^.  Wrangham,  Mr.  Sorjt.  Shee,  and  Mr.  Serjt. 
Byles,  wete  reflmOtirety  appointed  Queen's  Serjeants. 

*Ifi  Trinity  Vacation^  the  following  gentiemen  w^*e  appointed  y*6 
W  Msjes^'s  ocimsei  kamed  in  tfato  iaw:-^  '- 

The  Hon.  Edmand  PhH^pB,  cf  the  iMer  Temple. 
Charles  Wordswordi,  Isfs^.,  o(  the  Inner  lVtt{^. 
John  Locke,  Bsq,^  ^  the  Inmnr  Teteple. 
Allan  Maclean  Skinner,  Esq.,  of  Lincoln's  Ittn. 
John  Walter  Huddleston,  Esq.,  of  Oray's  Inn. 
Robert  Lush,  Esq.,  of  Gray's  Inn. 
John  Monk,  Esq.,  of  the  Middle  Temple. 
William  Forsyth,  Esq.,  of  the  Inner  Temple. 
Henry  Manisty,  Es^.,  of  Gray's  Inn. 
Mr.  Serjt  Pigott  rec^yed  a  patent  of  precedence,  to  take  rank  nidxt 
tfUr  John  Lodce,  Esq. 
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PIJOH  V.  STRINOFIELD  and  Another.    June  18. 

Whero  the  interest  of  the  ooyenantees  is  jointy  although  the  coreiiant  is  in  tenni  joint  end 
sereral,  the  action  follows  the  nature  of  the  contract,  anH  must  he  hrought  in  the  nAmes  of 
all  the  coTenantees.  V  • 

P.,  D.y  and  G.  had  seTcrally  adranoed  moneys  to*/ one'  F.  on  mortgage  of  three  serenJ 
parcels  of  land,  and  had  sererally  hrought  aotlqn»^^ainBt  F.  For  putting  an  end  to  tbt 
actions,  and  securing  these  sereral  dehts,  an  indeniufe  was  prepared  and  executed,  to  which 

F.  was  a  party  of  the  first  part,  P.  of  tJicC  second,  D.  of  the  third,  G.  of  the  fourth,  and 
certain  other  persons  of  the  fifth  part  $}*iM8  indenture,  F.  corenanted  to  complete  eertais 
hnildings  on  the  mortgaged  premise^'rfisp^Cively,  according  to  certain  plans,  and  P.,  B.,  and 

G.  oovonaQted  to  advance  him  «  oerttfm.8Um  during  the  progress  of  the  works.  The  defend- 
ants thereupon  gave  P.,  D.,  and  C^.^  a  guarantee,  stating,  that,  in  consideration  of  the  arrange- 
ments entered  into  hy  thepi^'^d  tileir  covenanting  to  advance  the  moneys  mentioned  to  F. 
for  the  purpose  of  enahlih^'h&n  to  complete  the  buildings,  they  guarantied  that  F.  should 
perform  his  covenants ^It^iHAem  in  the  indenture, — ''the  joint  and  separate  liability  of  tb^ 
defendants  not  to  ^j;eod  fOO^. :" — Held,  that  P.  alone  could  not  maintain  an  action  againn 
the  defendants  .Apo^ -{he  guarantee,  tiie  interest  of  the  three  therein  being  joint,  and  not 
several.         '  *•••.' 

This  was 'an  action  upon  a  guarantee. 

The  declaration  stated,  that,  before  the  making  of  the  defendants' 
promise  thereinafter  mentioned,  the  plaintiff  had^ advanced  to  William 
Few  divers  sums  of  money  upon  mortgage  of  certain  messuages  or 
^qi   tenements  '''upon  certain  parcels  of  land  situate  at  Kentish  Town 

•J   and  Camden  Town,  in  the  county  of  Middlesex,  and  Robert  Bob- 
bing had  also  advanced  other  moneys  to  the  said  William  Few  upon 
mortgage  of  other  messuages  or  tenements  on  other  parcels  of  land  also 
situate  at  Kentish  Town  and   Camden  Town  aforesaid;   and  James 
Oardner  had  also  advanced  other  moneys  to  the  said  William  Few  upon 
mortgage  of  other  messuages  or  tenements  on  other  parcels  of  land  also 
situate  at  Kentish  Town  and  Camden  Town  aforesaid,  and  certain 
arrangements  had  been  entered  into  between  the  plaintiff  and  the  said 
Robert  Dobbing  and  James  Gardner^and  other  parties  respectively  with 
the  said  William  Few  touching  their  said  several  mortgages  and  proper- 
ties, and  which  arrangements  were  expressed,  contained,  or  referred  to 
in  an  indenture  which  had,  at  the  time  of  the  making  by  the  defendants 
of  their  promise  thereinafter  mentioned,  been  prepared  and  made,  or 
intended  to  be  made,  between  the  said  William  Few  of  the  first  part, 
the  plaintiff  of  the  second  part,  the  said  Robert  Dobbing  of  the  third 
part,  the  said  James  Gardner  of  the  fourth  part,  and  £.  M.  Dimmock 
and  R.  Burbey  of  the  fifth  part,  whereby,  after  reciting,  amongst  other 
things,  that  the  several  persons  parties  thereto  of  the  second,  third,  and 
fourth  parts,  had  theretofore  from  time  to  time  advanced  and  lent  to 
the  said  William  Few  divers  large  sums,  of  monev,  for  the  purpose  of 
enabling  the  said  William  Few  to  erect  and  build  the  said  messuages 
or  tenements  and  dwelling-houses  so  situate  upon  the  said  parcels  of  land 
in  Kentish  Town  and  Camden  Town  aforesaid,  and  which  parcels  of 
land  were  recited  to.be  and  were  in  fact  held  under  several  leases  or 
agreements  for  leases  thereof  respectively  granted  to  him   the  said 
William  Few ;  and  also  reciting,  that,  upon  accounts  being  taken  and 
settled  between  the  said  several  parties  thereto  of  the  first,  second,  third, 
4^^-.  '''and  fourth  parts,  of  the  moneys  that  had  been  from  time  to  time 

-I  advanced  and  lent  to  the  said  William  Few  by  the  said  parties  of 
the  second,  third,  and  fourth  parts  respectively,  it  appeared  that  the  said 
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William  Few  was  indebted  to  the  plaintiff  in  the  snm  of  23,73S;.  16s.  lOJ. 
or  thereabouts,  and  that  the  said  William  Few  was  also  indebted  unto  the 
said  Robert  Dobbing  in  the  sum  of  1700Z.,  or  thereabouts,  and  that  the 
said  William  Few  was  indebted  unto  the  same  James  Gardner  in  the 
sum  of  4502.  or  thereabouts,  and  the  repayment  of  the  said  several 
sums  of  money,  with  interest  thereon,  had  been  respectively  secured  by 
the  said  William  Few  to  the  plaintiff,  Robert  Dobbing,  and  James  Oard- 
ner,  by  several  indentures  of  mortgage  and  agreements  for  mortgage 
respectively ;  and  after  reciting  further  as  therein  mentioned,  and  also 
that  divers  actions  had  been  brought  against  William  Few  by  the  several 
parties  thereto  of  the  second,  third,  fourth,  and  fifth  parts,  having 
respectively  relation  to  the  several  dealings  and  transactions  between 
the  said  several  persons  parties  thereto,  and  that  an  arrangement  had 
been  entered  into  and  agreed  upon  by  the  said  several  persons  parties 
to  the  said  indenture,  for  the  purpose  of  settling  their  disputes,  and  by 
a  memorandum  of  agreement  bearing  date  the  11th  of  October,  1856,  and 
made  between  the  said  William  Few  of  the  one  part,  and  the  said  £.  M. 
Dimmock  of  the  other  part,  the  said  E.  M.  Dimmock  being  therein 
described  as  acting  on  behalf  of  himself  and  of  the  said  R.  Burbey,  and 
also  on  behalf  of  the  said  parties  thereto  of  the  second,  third,  and  fourth 
parts,  it  had  been  agreed,  amongst  other  things,  that  the  said  E.  M. 
Dimmock  should,  on  the  execution  of  the  covenant  thereinafter  men- 
tioned (meaning  thereby  the  then   being  recited   indenture),  pay  to 
certain  creditors  of  the  said  William  Few,  including  the  defendants, 
the  sum  of  10002.,  in  certain  proportions,  and  that  t^e  said  William 
*Few  should,  as  therein  mentioned,  execute  an  assignment  to  the  p^,;^ 
said  E.  M.  Dimmock,  or  as  he  should  direct,  of  the  equity  of  redemp-  ^ 
tion  of  and  in  the  said  several  pieces  of  ground,  messuages,  and  tene- 
ments, and  should  covenant  (with  sureties  as  in  the  reciting  agreement 
mentioned)  to  complete  and  finish  to  the  satisfaction  of  the  surveyor  of 
the  plaintiff  and  the  said  Robert  Dobbing  and  James  Gardner,  and 
according  to  his  specification  and  conditions,  on  or  before  the  10th  of 
January  then  next,  the  said  several  messuages  or  tenements  situate  on 
the  property  at  Kentish  Town  and  Camden  Town  aforesaid,  and  then 
mortgaged  to  the  plaintiff  and  the  said  Robert  Dobbing  and  James  Gard- 
ner respectively  as  aforesaid,  including  as  therein  mentioned ;  and  also 
reciting  that  the  said  William  Few  had,  in  pursuance  of  the  agreement 
contained  in  the  said  recited  memorandum  of  the  11th  of  October,  1856, 
by  several  indentures  assigned  or  otherwise  assured  unto  the  several 
parties  thereto  of  the  second,  third,  and  fourth  parts  all  the  estate,  right, 
title,  interest,  equity  of  redemption,  benefit,  claim,  and  demand  of  him 
the  said  William  Few,  of,  in,  or  to  the  said  several  pieces  or  parcels  of 
land,  messuages,  or  tenements  and  premises  respectively  whereof  they 
were  such  mortgagees,  respectively  as  aforesaid,  subject,  nevertheless,  to 
the  several  rents  and  covenants,  conditions  and  agreements  of  the  several 
leases  and  agreements  for  leases  under  which  the  same  were  held  ;  and 
also  reciting  that  the  said  William  Few  had,  in  further  pursuance  of  the 
said  recited  agreement,  supplied  sureties  who  had  been  approved  of  >  by 
the  said  E.  M.  Dimmock,  who,  by  a  memorandum  or  guarairtee  bearing 
even  date  therewith  (meaning  thereby,  amongst  others,  the  defendanta 
guarantee  thereinafter  mentioned),  severally  guarantied  and  agreed  that 
the  said  William  Few  should  duly  and  properly  per'orm  the  covenants  on 
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^^•y  his  piM  fbr  the  *oompleti6n  and  finishing  of  the  'several  tnesmagiSft 
J  and  tenements  in  Kentish  Town,  fto^,  thereinafter  eontoinedy — ^it  was 
by  the  thte  beio^  l«eited  indetftdl^  witnessed^  thi;t,  in  f^nrsuanee  Of  the 
«aid  agreetlient,  and  fbr  ^le  consideratittns  thei^in  tnenCioned,  €blb  said 
William  Few  eoyenanted  and  agreed  to  and  with  the  said  parties  thereto 
of  the  second,  third,  and  fourth  parts,  their  reipeetive  exeetUor^,  admmi$- 
tratore^  and  cts»ign$j  that  he  the  said  William  Few,  his  executors  or 
administrators,  would,  on  or  before  the  10th  of  January  which  would  be 
in  the  year  1857,  complete  and  finish  to  the  satisfaction  of  such  Burreyor 
for  the  time  being  who  might  be  jointly  appointed  by  the  parties  thereto 
of  the  second,  third,  a;nd  fourth  parts,  their  respective  executors,  adminis- 
trators, or  assigns,  and  pursuant  to  and  in  accordance  with  the  plans,  spe- 
cification, and  conditions  already  prepared  by  Mr.  O.  Low,  the  surveyor 
then  acting  on  behalf  of  the  parties  thefreto  of  the  second,  third,  and 
fourth  parts,  and  signed  by  him  the  said  William  Few,  the  sidd  several 
messuages  or  tenements  situate  and  being  at  Kentish  Town  and  Camden 
Town  aforesaid,  and  comprised  in  the  said  s^slveral  indentures  of  sfort- 
gage,  including  the  msking  of  all  roads  and  pavements,  and  laying  <^ 
gardens  to  the  extent  of  making  paths  therein  (subject,  nevertheless,  to 
the  proviso  for  reference  to  iurbitration  thereinafter  cotitsitied)  t  and  it 
was  i^ereby  agreed  and  declared  by  and  between  the  Several  parties 
thereto  of  tne  first,  second,  third,  and  fourth  parts,  their  respective  exedt- 
tors,  administrators,  and  assigns,  that  he  the  said  William  Few,  his  execs* 
tors  or  administrators.  Should  be  entitled  to  require  from  such  surveyor, 
when  the  said  several  messuages  or  tenfements  Were  so  respectively 
finished  and  completed,  a  certificate  of  the  com|>Uance  by  him  Ac  sidi 
William  Few  M  thermn  mentioned:  and  by  the  said  indenture  the  said 
^Y^i  parties  thereto  of  ^e  second,  third,  and  fourth  parts  did  jointly 
-■  '''and  every  of  them  did  thereby  for  himself  severally.  Mid  for  his 
Impective  heirs,  executors,  administrators,  and  assigns,  covenant  and 
l^ee  to  tad  with  the  said  William  Few,  his  executors  and  administra- 
tors,  in  mannw  following,  that  Iras  to  say,  that  they  the  said  parties 
tiiereto  of  the  second,  third,  and  fourth  parts,  and  their  respective  execu- 
tors, administrators,  and  assigns,  shoula  and  would  advance  to  the  sai^ 
William  Few,  for  the  purpose  of  enabling  him  to  complete  the  said 
messuages  or  tenements  and  premises  at  Kentish  Town  and  Camden 
Town  Moresaid  the  sum  of  1557{.,  such  sum  to  be  advanced  as  the  work 
riiould  proceed,  in  weekly  paymcfnts,  upon  the  certificate  Of  the  said  sur- 
veyor, and  eadi  of  such  certificates  to  be  applicable  to  the  Work  dons 
towards  the  completion  and  finishing  of  the  said  messuitges  or  tenMtenIs 
ancl  premises  during  the  seven  days  next  preceding  the  date  thereof: 
tad  by  the  said  indenture  it  was  farther  agreed,  that,  if  any  diq>ute  or 
question  should  arise  between  the  said  parties  thereto,  or  between  any 
one  or  more  of  them  and  the  executors  or  administrators  of  the  other  or 
Others  of  them,  or  between  their  l-espective  executors  or  administrators^ 
touching  tay  dause^  covenant,  matter,  or  stipulation  in  the  slud  indent 
tiOre  contained,  or  the  construction  thereof,  or  kuj  other  matter  arising 
out  of  the  said  indenture,  the  same  should  be  referred  to  arbitration,  ss 
tiierein  provided  for:  and  thereupon,  the  said  indenture  hating  been  i# 
prepared  Ss  aforesaid,  the  defendtats  made  and  signed  a  memortadufli 
sr  agteemeoft  iu  the  words  and  figures  fdtowing^  that  is  to  elty : — 
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<<  LoQdoQ,  24th  October,  1856. 
*^  Gentlemen, — In  consideration  of  the  arrangements  entered  into  by 
yon  with  Mr.  William  Few,  of,  &c.,  builder,  and  of  your  covenanting  to 
adrance  to  him,  for  the  purpose  of  enabling  him  to  complete  and  finish 
certain  messuages  or  tenements  situate  at  Kentish  Town  *and  Cam-  p^^ 
den  Town,  Middlesex,  according  to  the  plan,  specification,  and  con-  ■- 
ditions  already  prepared,  and  signed  by  the  said  William  Few,  and  which 
eoYenmnt  and  agreement  are  rctspectively  contained  in  a  certain  inden- 
ture of  eyen  date  herewith,  made  bc^tween  the  said  William  Few  of  the 
first  part,  Charles  Pugh  of  the;  sctcond  ptart,. Robert  Dobbing  of  the  third 
part,  James  Oardner  of  the  fourth  part,  and  S.  M,  Dimmock  and  B. 
burbey  of  the  fifth  part,  we,  the  undersigned  John  William  Springfield 
and  John  Groves  Cooper,  of,  &c.,  do  hereby  Jointly  and  ieveratty  guar- 
anty and  agree  that  the  said  William  Few  shall  duly  and  properly  per- 
form and  fulfil  the  covenant  entered  into  by  him  with  you,  and  contained 
in  the  said  indenture  of  even  date  herewith,  for  the  completion  and 
finishing,  upon  the  terms  and  subject  to  the  conditions  therein  mentioned, 
of  the  several  messuages  or  tenements  mentioned  or  comprised  in  the 
several  indentures  of  mortgage  in  the  said  indenture  of  even  date  here- 
with mentioned,  it  being,  nevertheless,  agreed  and  declared  that  our 
joint  and  separate  liability  under  or  by  virtue  of  this  guarantee  or 
agreement  shall  not  exceed  the  sum  of  1002. 

*<  We  are,  gentlemen,  your  obedient  servants, 

"John  W.  Springfield, 
"J.  Grovbs  Coopkr. 
^ To  Messrs.  Charles  Pqgh,  Robert  Dobbipg,  and  James  Gardner." 
Averment,  tlukt  the  said  persons  to  whom  the  said  memorandum  or 
agreement  was  addressed  were  and  are  the  plaintiff  and  the  said  Robert 
fobbing  and  James  Gardner,  who  are  all  yet  alive,  and  that  the  said 
William  Few,  and  the  arrangements,  covenants,  agreement,  indentures, 
messuages,  and  tenements,  were  and  are  the  said  William  Few,  and  the 
arrangements,  covenants,  agreement,  indentures,  messuages,  and  tene- 
ments respectively  aforesaid:  Breach,  that,  although  all  things  ^^q 
*had  happened  and  been  done,  and  all  times  had  elapsed  reasonable  '- 
and  necessary  to  entitle  the  plaintiff  to  have  the  said  covenant  and 
agreement  performed  by  the  said  William  Few,  and  also  to  have  the 
defendants'  said  guarantee  and  agreement  performed  by  them,  yet  the 
mi  William  Few  had  whollv  neglected  and  failed  to  perform  his  said 
eovenant  so  entered  into  by  him  with  the  plaintiff,  and  contained  in  the 
said  indenture,  for  the  completion  and  finishing  the  said  last-mentioned 
messuages  or  tenements,  and  the  plaintiff  had  thereby  sustained  damage 
to  a  greater  amount  than  the  sum  of  1001. ;  and  although  all  things  had 
been  done  and  happened,  and  all  times  had  elapsed^  reasonable  and 
Accessary  to  entitle  the  plaintiff  to  have  and  receive  of  and  from  the 
defendants  the  said  sum  of  1002.,  yet  the  same  had  not  been  paid  to  the 
plaintiff:  and  the  plaintiff  claimed  lOO;. 

To  this  declaration  the  defendants  demurred^  the  ground  of  demurrer 
bsiag,  ^^  that  Messrs.  Doblnng  and  Gardner  ought  to  have  been  joined 
•I  co-plaintiffs/ '    Joinder. 

Atiertonj  Q.  C.  (with  whom  was  TF.  Brandt)^  in  support  of  the 
demurrer. — ^The  memorandum  declared  on  being  in  terms  an  undertaking 
t;  the  defendants  with  the  plaintiff  and  Dobbing  and  Gardner,  >t  is  not 
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competent  to  the  plaintiff  to  sue  alone  for  the  breach  of  it.  The  general 
rule,  as  laid  down  in  Eccleston  v,  Glipsham,  1  Wms.  Saund.  153,  and 
the  notes  thereto,  is,  that,  though  a  covenant  be  joint  and  several  in  the 
terms  of  it,  yet,  if  the  interest  and  cause  of  action  be  joints  the  action 
must  be  brought  by  all  the  covenantees.  That  rule,  no  doubt,  is  subject 
to  an  exception,  that,  though  the  covenant  is  in  terms  with  several 
jointly,  yet,  if  the  beneficial  interest  of  each  is  several,  and  there  is  no 
^^rv-|   interest  to  any  two,  one  may  sue  in  respect  of  a  breach  ^affecting 

-'  his  several  interest.  The  rule  is  laid  down  in  similar  terms  in 
1  Ghitty  on  Pleading,  7th  edit.  p.  9.  This  case  does  not  fall  within  the 
exception.  There  is  no  such  clear  and  distinct  separate  interest  in  the 
plaintiff  as  to  entitle  him  to  sue  alone.  It  appears  that  one  Few,  for 
whose  benefit  the  memorandum  of  guarantee  was  signed,  having  obtained 
advances  of  money  from  three  several  persons, — the  plaintiff,  Dobbing, 
and  Gardner, — to  whom  respectively  he  had  granted  mortgages  of 
several  premises,  and  being  in  want  of  further  advances,  entered  into  an 
arrangement  with  the  plaintiff  and  Dobbing  and  Gardner  and  two  other 
persons  named  Dimmock  and  Burbey,  under  which  he  was  to  receive 
further  advances ;  and  the  guarantee  was  given  for  the  due  carrying  out 
that  arrangement  by  Few.  It  is  clear  that  the  consideration  for  the 
defendants'  promise  was  not  in  part  and  severally  moving  from  the 
plaintiff  and  Dobbing  and  Gardner,  but  from  all  three  of  them  in 
common.  Part  of  the  arrangement  as  shown  on  the  face  of  the  deed 
undoubtedly  is  a  covenant  by  Few  with  the  three  mortgagees  to  complete 
and  finish^  to  the  satisfaction  of  their  surveyor,  the  premises  mortgaged 
to  them  respectively,  and  any  breach  of  that  covenant  would  have  given 
to  each  a  separate  cause  of  action.  The  defendants  guarantied  to  the 
plaintiff,  Dobbing,  and  Gardner  the  due  performance  of  Few's  engage- 
ment, subject  to  this  stipulation,  that  their  joint  and  separate  liability 
under  or  by  virtue  of  the  guarantee  should  not  exceed  the  sum  of  100/. 
How  is  that  sum  to  be  divided  ?  Is  each  to  have  a  separate  action  for 
837.  Gs.  8(2.  ?  or  are  the  defendants  liable  to  each  to  the  extent  of  lOOZ.  ? 
[Cresswell,  J. — You  say  that  Few's  covenant  is  several,  but  that  the 
guarantee  is  joint  ?]  Exactly  so :  the  guarantee  is  joint,  though  to  a 
certain  extent  it  has  reference  to  a  separate  covenant.  The  considera- 
*111  ^^^^  ^^^  ^^^  '''guarantee  consists  of  two  parts, — the  first  is  the 
-1  arrangements  entered  into  by  the  plaintiff,  Dobbing,  and  Gardner, 
with  Few,  and  these  are  for  the  most  part  joint, — the  second  is  the 
covenant  for  the  further  advances,  which  is  entirely  joint :  it  is  not  the 
less  joint,  because  it  is  also  several.  Few  would  have  been  guilty  of  a 
breach  of  his  covenant  to  complete  the  premises,  if  he  failed  to  complete 
either  of  them.  If  the  action  had  been  brought  by  the  three,  they 
would,  on  proving  the  breach,  have  recovered  the  1002.  in  which  they 
have  a  joint  interest,  and  then  they  could  have  divided  it. 

Field,  contrd.. — It  is  submitted  that  the  action  is  well  brought  in  the 
name  of  Pugh  alone  in  respect  of  the  damage  which  he  has  sustained 
from  the  breach  of  Few's  covenant.  In  a  case  not  very  dissimilar 
to  this,— Keightley  v.  Watson,  3  Exch.  716,t— Pollock,  C.  B.,  says  : 
^'  I  consider  that  the  inquiry  really  is,  as  to  the  true  nature  of  the  cove- 
nant ;  at  the  same  time  bearing  in  mind  the  rule, — a  rule  which  I  am  by 
no  means  willing  to  break  in  upon, — that  the  same  covenant  cannot  he 
treated  as  joint  or  several  at  the  option  of  the  covenantee.    If  a  cove- 
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nant  be  so  constructed  as  to  be  ambiguous,  that  is,  so  as  to  serve  either 
the  one  view  or  the  other,  then  it  will  be  joint,  if  the  interest  be  joint, 
and  it  will  be  several,  if  the  interest  be  several.     On  the  other  hand,  if 
it  be  in  its  terms  unmutakably  joint,  then,  although  the  interest  be 
several,  all  the  parties  must  be  joined  in  the  action.     So,  if  the  cove- 
nant be  made  clearly  several,  the  action  must  be  several,  although  the 
interest  be  joint."     And  Parke,  B.,  says :  ''  It  is  impossible  to  say  that 
parties  may  not,  if  they  please,  use  joint  words,  so  as  to  express  a  joint 
covenant,  and  thereby  to  exclude  a  several  covenant,  and  that,  because 
a  covenant  may  relate  to  several  '^'interests,  it  is  therefore  neces-  r^\o 
sarily  not  to  be  construed  as  a  joint  covenant."     There,  the  words  ^ 
of  the  covenant  were  ambiguous,  and  consequently  the  right  of  action 
was  held  to  follow  the  interest,  which  was  several.     So,  in  Withers  v. 
Bircham,  S  B.  &  C.  254  (E.  C.  L.  R.  vol.  10),  5  D.  &  R.  106  (E.  C.  L.  R. 
vol.  16),  by  deed  reciting  the  grant  of  two  distinct  annuities  to  A.  und 
B.  during  the  life  of  the  grantors  and  the  survivor,  it  was  witnessed 
that  G.  covenanted  with  A.  and  B.,  and  their  executors,  to  pay  the 
annuities  or  either  of  them,  when  the  grantors  should  make  default  in 
payment :  A.  died :  and  it  was  held,  that,  the  interest  in  the  annuities 
being  several,  the  covenant  was  also  several,  and  that,  the  annuity 
granted  to  A.  being  in  arrear,  his  executor  might  maintain  an  action 
against  C.     Here,  Few  covenants  with  Pugh,  jL)obbing,  and  Gardner, 
and  their  respective  executors,  administrators^  and  assigns;   and  the 
same  expressions  occur  throughout.     Servante  v.  James,  10  B.  &  C.  410 
(£.  C.  L.  R.  vol.  21),  5  M.  &  R.  299,  is  hardly  distinguishable  from  the 
present  case.     There,  a  covenant  was  entered  into  by  the  master  of  a 
vessel  with  the  several  part  owners  and  their  several  and  respective 
executors,  administrators,  and  assigns,  to  pay  certain  moneys  to  them 
and  to  their  and  every  of  their  several  and  respective  executors,  admi- 
nistrators, and  assigns,  at  a  certain  banker's,  and  in  such  parts  and 
proportions  as  were  set  against  their  several  and  respective  names :  and 
it  was  held  that  this  was  a  several  covenant,  upon  which  each  covenantee 
must  sue  severally  in  respect  of  his  several  interest,  and  that  they  could 
not  maintain  a  joint  action.     '^  The  covenants  in  question,"  says  Bayley, 
J.,  ^'are  made  with  the  several  part  owners  of  the  vessel,  and  their 
ieveral  and  respective  executors^  administrators^  and  assigns;  which 
latter  words  would  be  quite  inoperative  if  the  right  to  sue  were  in 
all  the  parties  jcuntly.      Again,   the    covenant    to   pay   the  money 
is  not  to  pay  it  to  the  owners  generally,  but  to  pay  it  to  them 
*and  their  and  every  of  their  several  and  respective  executors,  r^tio 
fcc,  at  a  certain  place,  in  such  parts  and  proportions  as  were  set  ^ 
against  their  several  and  respective  names.     He  was  not  to  pay  it  so 
that  the  banker  might  make  distribution,  but  was  to  make  the  distribu- 
tion himself;  and,  if  he  paid  in  the  proportions  of  some  and  not  others, 
each  of  those  would  be  injured  in  respect  of  the  non-payment  of  his 
share.    In  case  of  the  death  of  one  part  owner,  by  the  words  of  the 
covenant  his  personal  representative  might  sue.     If  the  covenant  were 
joint,  the  executor  of  the  survivor  only  could  maintain  an  action ;  but 
such  a  construction  would  be  quite  at  variance  with  the  words  their 
meral  and  respective  executors^  &c.     In  Palmer  v,  Sparshott,  4  M.  & 
6. 137  (E.  C.  L.  R.  vol.  43),  4  Scott,  N.  R.  743,  by  an  agreement 
between  A.  of  the  one  party  and  B.  and  C.  of  the  other  part, — reciting 
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that  B.  and  C.  had  asBiraed^  certain  propertj  to  A.  for  1602.  apiece,  and 
that  it  had  been  agreed  that  A.  shonla  retain  502.  out  of  each  of  the 
purchase-moneys, — the  defendant,  in  consideration  of  the  two  seyeral 
sums  of  501.  and  50^  so  retained,  promised  B.  and  C.  to  indemnify 
*^  them  and  their  and  each  of  their  estates"  from  the  costs  of  a  certain 
action :  and  it  was  held  that  C.  might  sne  A.  alone  upon  this  promise, 
without  joining  B.  Tindal,  C.  J.,  there  said:  "It  appears. to  me  that 
this  case  falls  within  the  principle,  that,  where  a  man  covetnants  with 
two  or  more  jainifyj  yet^  if  Uie  mtereet  and  cause  of  aotioB  of  the  cove- 
oantees  be  $everal  and  not  joint,  the  coyeniant  shall  be  taken  to  be  sereralf 
and  each  of  the  covenantees  may  bring  an  action  fOr  his  particular  dam* 
ages,  notwithstanding  the  words  of  the  coyenant  are  joint ;  as  established 
fai  Windham's  Case,  5  Co.  Rep.  7  a,  and  others.  Here,  the  agreement 
was  certainly  joint  in  its  terms,  but  the  interest  of  the  parties  was  dis- 
tinct and  separate.  Each  party  had,  in  effect,  advanced  the  sum  of 
*141  ^^^* '  ^^^^  ^^  sustained  ''^a  separate  damage ;  and  each,  therefore, 
•J  might  sue  without  joining  his  co-promissee."  In  Jones  v.  Robin* 
son,  1  Exch.  454, t — the  declaration  stated  that  the  plaintiff  and  A.  B. 
carried  on  business  in  copartnership,  and,  in  consideration   that  the 

Elaintiff  and  A.  B.  would  sell  the  defendant  the  business,  and  would 
ecome  trustees  for  him  in  respect  of  all  debts,  &c.,  due  to  the  plaintiff 
and  A.  B.  in  respect  thereof,  the  defendant  promised  the  plamtiff  to 
pay  him  all  money  he  had  advanced  in  respect  of  the  copartnership, 
and  for  which  it  was  accountable  to  the  plaintiff:  the  declaration  then 
averred  that  the  plaintiff  and  A.  B.  did  sell  the  business  to  the  defendant, 
and  that,  at  the  time  of  the  promise,  the  plaintiff  had  advanced  a  certain 
avuQ,  and  alleged  for  breach  non-payment  of  that' sum :  and,  upon  motion 
in  arrest  of  judgment,  it  was  held  that  it  was  not  necessary  to  join  A.  B. 
as  a  co-plaintiff,  and  that  the  declaration  was  good.  ^^It  is  true,"  said 
Parke,  B.,  ^^  that  no  stranger  to  the  consideration  can  sue ;  but,  in  the 
present  case,  the  separate  interest  of  the  plaintiff  in  the  partnership  fund 
is  the  consideration  upon  which  the  promise  is  founded ;  and  this  case 
does  not  fall  within  the  rule  for  which  the  defendant  contends,"  viz., 
that,  in  actions  ex  contractu,  all  the  parties  from  whom  the  consideration 
moves  must  be  joined.  Here  the  interest  of  the  plaintiff  and  of  Dobbing 
and  Gardner  was  several,  the  damage  which  would  result  from  Few's 
breach  of  covenant  was  several,  and  consequently  the  remedy  must  be 
several.  No  cause  of  action  could  arise  to  Push  because  Few  bad 
omitted  to  perform  that  part  of  his  covenant  which  had  relation  to  the 
completion  of  the  premises  in  mortgage  to  Dobbing  and  Gardner  respec- 
tively, and  e  converse.  [Williams,  J. — How  would  the  defendants 
deal  with  three  actions  brought  against  them  at  the  same  time  in  respect 
*151  ^^  ^^^  breach  of  this  covenant  ?  How  would  he  *jplead  ?]  It  wonld 
-'  be  a  question  of  damages,  not  of  pleading.  [Willes,  J. — Each 
set  of  premises  might  have  advanced  towards  completion  in  different  pro- 
portions. Having  ascertained  the  proportion  in  one  action,  the  plaintiff 
would  not  be  bound  by  it  in  the  next,  or  the  next  action  J  There  may 
arise  difficulties  in  dealing  with  this  contract,  but  nevertheless  it  is  the 
contract  into  which  the  parties  have  entered.  The  defendants'  engage- 
ment is  not  that  they  will  pay  Pugh  1002.,  but  they  guaranty  to  Pngb, 
Dobbing,  and  Gardner,  to  that  extent,  that  Few  shall  perform  the  cove- 
nant he  has  entered  into.    [Crbsswkll,  J. — If  the  defendants'  liability 
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18  limited  to  1001.,  it  cannot  be  in  the  way  in  which  yoQ  propose  to 
construe  the  contract.  The  diffipultj  that  construction  presents  shows 
that  it  cannot  be  the  true  one.] 

Athertan  was  heard  in  reply. 

C&ESSWSLL,  J. — It  appears  to  me,  that,  consistently  with  the  cases 
which  have  laid  down  the  rule  as  to  when  covenants  are  to  be  joint  or 
several,  our  judgment  upon  this  demurrer  must  be  for  the  defendants. 
If  it  could  have  been  contended  that  the  guarantee  was  for  three  sums 
)f  1002.,  one  to  each  of  the  three  parties,  the  ease  mieht  have  been  dif- 
/erent.  But  Mr.  Field  at  onoe  admitted  that  he  could  not  so  contend. 
The  difficulties  of  dividing  the  single  sum  show  plainly  that  it  must  have 
been  intended  to  be  a  joint,  and  not  a  several  contract. 

The  rest  of  the  court  concurring, 

Judgment  for  the  defendants. 

In  Calvert  v.  Bradley,  16  How.'  U.  S.  Slingsb/s  case,  8  Rep.  18,  and  recog* 

580,  where  a  lease  was  made  by  several  nised  in  the  text,  that  where  the  in- 

owners  of  a  hotel,  reserving  a  rent  to  terest  is  joint  the  covenantees  must 

each  one  in  proportion  to  his  interest,  sue  jointly^  though  the  covenant  may 

and  there  was  a  covenant  on  the  part  be  in  its  terms  joint  and  severali  waa 

of  the  lessee  that  he  would  keep  the  expressly  followed.    See  also,  on  i\m 

premises  in  good  order  and  condition ;  subject,  Shearman  v.  Akins,  4  Pick. 

and,  at  the  end  of  the  term,  surrender  288 ;  McCreadj  «.  Freedly,  3  Rawle 

them  in  like*  repair,  it  was  hold  that  251 ;    Ludlow  9.   McCtea,   1  Wend, 

this  covenant  was  joint  as  respects  the  228 ;  Sweigart  v.  Berks,  8  Serg.  &  R. 

leasora,  and  that  one  of  them  could  not  808 ;  Clark  v^  Cable,  2  Missouri  223 ; 

sue  thereon  alone.     In  this  case,  and  Laky  v.  Holland,  8  Gill  251 ;  Jewett 

in  BartleU  v.  Holbiook,  1  Gray,  Mass.  v.  Cunard,  3  Wood.  &  Min.  277. 
114,  the  general  rule  laid  down  in 
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Ao  inranoee  wm  effected  on  **ma9t€r^§  effeeu,  yalued  at  lOOL,  free  from  all  mveragw/*  Some 
of  the  artidee  thus  inmred  were  totallj  lost  by  the  perfls  iosnlred  agftinat,  but  otters  were 
naved :— Held^ — distingoiBhing  the  case  from  Ralli  v.  Janson,  6  Ellis  A  B.  422, — that  the 
•anred  was  entitled  to  recover  in  respect  of  the  goods  which  bad  been  ao  totally  lost;  the 
vord  « effects*'  being  obrionsly  employed  to  save  the  ennmeration  of  tbe  diffarent  artielef 
of  which  the  subject-matter  of  insurance  consisted. 

This  was  an  action  brought  in  respect  of  a  total  loss^  on  a  poliey  of 
insurance  on  ^^  master's  effects/'  valued  at  lOOLj  ^'  free  from  all  aver- 
age." The  declaration  averred  a  -total  loss  by  a  peril  insured  against, 
vii.,  fire. 

The  defendant  pleaded  that  the  said  effects  insuredl  by  the- said  policy 
were  not  wholly  destroyed  and  lost,  as  alleffed.     Isaac  thereon. 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  sittings  in  London, 
after  last  Hilary  Term.  It  appeared  that  the  plaintiff  was  master  of 
the  ship  Lion,  of  Scilly ;  that,  during  the  period  covered  by  the  policy, 
the  Lion,  being  off  St.  Vincent,  took  fire,  and  was  totally  destroyed,  the 
captain  and  crew  escaping  on  board  a  Dutqh  galliot ;  that  the  plaintiff 

VOL.  IIL  V.  s.*^ 
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BQCceeded  in  saving  a  portion  (about  one-third)  of  his  effects,  the 

remainder  being  lost. 
The  subjoined  lists  of  the  articles  lost  and  saved  respectively^  with 

their  respective  values,  were  put  in  as  the  foundation  of  the  plaintiff's 

claim : — 

^'  The  following  is  a  list  of  the  articles  lost  by  me,  from  fire,  on  board 

of  the  brig  Lion,  of  Scilly,  of  which  I  was  master,  Feb.  2d,  1856 : — 

£  9.d. 

"  Feather-bed 6    0  0 

"  Barometer 2    5  0 

"  1  Book  of  charts 12  10  0 

"  1  Three  Channel  chart  12  6 

'^  1  General  chart  of  the  Mediterranean       ...  14  0 

"  A  chart  of  the  world 12  0 

^^  A  chart  of  the  coast  of  Newfoundland       ...  12  0 

^^  A  chart  of  the  Scilly  Isles 4  6 

"  1  Spy-glass 1  10  0 

^'  \  dozen  silver  tea-spoons 1  12  6 

"Water  filter 10  6 

« 2  Cheste 16  0 

"  Set  of  casters  .......  46 

"  1  Bag  of  slops,  consisting  of  8  blue  shirts,  10  pairs  of  duck 

trowsers,  and  \  dozen  knives  .        .         .        .  4  11  0 

"Clothing,  consisting  of  trowsers,   coats,   oil-cloths,  sea 

boots,  bedding,  &c *.       25    0  0 

^^  Chronometer  (damaged) 5    0  0 

"  \  dozen  wine  glasses 4  6 

"  Three  metal  table-spoons 4  6 

"  Two  chairs 16  6 

"  1  Time-piece  1  10  0 

"  Books  of  different  titles 6  10  0 

"  Six  table-cloths,  and  one  table-cover   .        •        •        .        1  13  6 

"  1  Parallel  ruler  and  one  scale 8  6 

"  Two  dividers 2  6 

"  1  Quadrant  rendered  useless  by  throwing  about  .        .        4  10  0 
"  1  writing  desk  injured ;  repairs  •         •         •        .  5  0 

« Tell-tale 160 

"  \  dozen  knives  and  forks 6  0 

£80    9  0 

"  List  of  effects  saved  from  the  late  brig  Lion,  of  the  port  of  Scilly  :— 

£.  8.  d. 

"Watch 400 

"  Chronometer 85    0  0 

"  Two  suits  of  clothes 4    0  0 

"  And  various  other  items 2    0  0 

JE45  0  0 

*181      ^^^  ^^  P^  ^^  ^^^  defendant  it  was  insisted,  that,  inasmuch  as 
J  the  insurance  was  expressly  made  "  free  from  all  average,"  9iai 
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a  portion  of  the  subject  of  insurance  had  been  saved,  the  plaintiff  was  not 
entitled  to  recover :  and  reliance  was  placed  upon  the  case  of  Ralli  v. 
Janson,  6  Ellis  &  B.  422  (E.  C.  L.  R.  vol.  88),  where  it  was  held  by  the  Ex- 
chequer Chamber, — ^reversing  the  judgment  of  the  Court  of  Queen's  Bench 
— ^that,  where  memorandum  goods  of  the  same  species,  shipped  in  pack- 
ages, are  insured,  and  it  is  not  expressed,  by  distinct  valuation  or  other- 
wise, in  the  policy,  that  the  package%are  separately  insured,  the  ordinary 
memorandum  exempts  the  underwriters  from  liability  for  a  total  loss  or 
destruction  of  part  only  (not  being  general  average),  if  there  be  no 
Btrandine,  though  one  or  more  entire  package  or  packages  be  entirely 
destroy^,  or  otherwise  totally  lost,  by  the  specified  perils. 

Upon  the  authority  of  that  case,  though  with  very  great  reluctance,  his 
Lordship  directed  a  nonsuit ;  but  he  reserved  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  him  for  671. 10«.  or  for  621.  10«.,  if  the  court 
should  be  of  opinion  that  the  clause  of  warranty  against  average  in  the 
policy  did  not  disentitle  the  plaintiff  to  recover. 

BcviUy  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 
Jame9  WUde^  Q.  C,  in  Trinity  Term,  showed  cause. — The  policy  is 
upon  "master's  effects  "  valued  at  100/.,  "warranted  free  from  all  aver- 
age."   It  is  submitted,  that,  upon  the  true  construction  of  this  instru- 
ment, the  assured  could  only  recover  in  respect  of  a  total  loss :  and  that, 
a  portion  of  the  subject-matter  of  insurance  having  been  saved,  there 
has  been  no  total  loss.     The  case  of  Ralli  v.  Janson  has  settled  the  law 
*upon  this  subject.     Formerly,  it  was  held,  upon  the  authority  of  r^c-iQ 
Davy  V.  Milford,  15  East,  559,  that,  where  the  goods  are  contained  ^ 
in  separate  packages,  there  might  be  a  total  loss  of  part,  though  some 
of  the  packages  mi^ht  be  saved.     Ralli  v.  Janson,  however,  decides  that 
there  is  no  foundation  for  the  distinction  supposed  to  arise  from  the  goods 
being  contained  in  separate  packages, — although  it  leaves  it  still  open  to 
contention,  that,  where  there  are  several  distinct  subjects  of  insurance 
in  the  body  of  the  policy,  or  by  declaration  of  interest  by  endorsement, 
the  assurea  is  entitled  to  recover  as  for  a  total  loss  if  all  of  one  species 
of  goods  insured  should  be  lost.     In  that  case,  the  insurance  was  upon 
2688  bags  of  linseed.     The  vessel,  having  met  with  a  hurricane,  in  the 
coarse  of  which  it  became  necessary  to  throw  part  of  the  goods  overboard 
to  lighten  her,  was  ultimately  driven  into  the  Cape  of  Good  Hope,  where 
1023  bags  were  found  to  be  in  such  a  state  from  sea-damage  that  a  large 
portion  of  the  linseed  in  them  was  thrown  into  the  sea  as  rotten  and 
worthless,  and  the  rest  was  sold,  and  only  realized  a  few  shillings,  and, 
if  sent  on  in  the  vessel,  would  have  lost  the  character  of  linseed  before 
arrival  in  England.     The  plaintiffs  insisted  that  they  were  entitled  to  re- 
cover in  respect  of  this  loss,  notwithstanding  the  terms  of  the  memoran- 
dam,  by  which  seed,  &c.,  were  warranted  free  from  average,  unless  ge- 
neral, or  the  ship  should  be  stranded,  on  the  ground  that  the  loss  was 
not  in  its  nature  an  average,  but  a  total  loss.     In  giving  the  judgment 
of  the  court,  Jervis,  C.  J.,  says:  ^^It  was  not  denied,  that,  if  the  linseed 
had  been  shipped  in  bulk,  and  an  equal  or  even  greater  portion  of  it  had 
been  lost  in  a  similar  way,  the  warranty  would  have  exempted  theunder- 
irriters  from  liability.    This  is  now  too  clear  to  admit  of  any  serious 
donbt.    But  it  was  said  that  the  fact  that  the  cargo  was  shipped  in  bags 
^made  a  difference,  and  that,  by  reason  of  the  shipment  having  p^^on 
been  made  in  that  form,  the  warranty  must  be  held  to  apply,  not  ^ 
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to  the  whole  cargo,  as  in  the  case  of  a  shipment  in  bulk,  but  to  each  big 
as  being  a  distinct  object  capable  of  separate  insurance  and  valuatioo, 
and  that,  as  1023  entire  bags  had  been  lost,  there  was  a  total  loss  of 
each  of  those  portions  of  the  cargo;  and  the  warranty  against  particular 
average  consequently  inapplicable.  If  this  proposition  be  sustainable, 
that  the  warranty  is  upon  each  bag,  and  not  upon  the  cargo  consisting 
of  all  the  bags,  either  upon  the  natiiral  construction  of  the  memcrandttra, 
or  in  any  sense  in  which  it  has  been  construed  by  former  decisions  binding 
upon  us,  the  plaintiffs  are  entitled  to  recover.  As  to  its  natural  construc- 
tion, there  is  no  difficulty.  The  memorandum  was  introduced  for  the 
protection  of  the  underwriters  against  partial  losses  of  the  subject-mattei 
insured.  It  is  framed  in  general  terms,  and  must  therefore,  according 
to  the  well-known  rule  of  construction,  be  applied  to  the  whole  of  each 
subject-matter  falling  within  its  terms,  except  such  construction  be 
limited  or  controlled  oy  reference  to  other  parts  of  the  policy.  Thus,  in 
the  particular  case  of  seed,  the  warranty  applies  in  terms  to  all  seed 
loaded  on  board  the  vessel,  without  restriction  to  seed  loaded  in  bulk  or 
in  any  particular  manner,  unless  it  appear  by  the  terms  of  the  policy, 
as,  for  instance,  by  separate  valuation,  that  it  was  intended  to  distingui^ 
one  portion  of  the  seed  from  another,  and  to  make  a  separate  insurance  upon 
each  portion,  as  well  as  a  joint  one  upon  all.  There  is  for  this  purpose 
no  difference  in  point  of  reason  between  the  total  loss,  by  the  same  perils,  of 
part  of  a  cargo  loaded  in  bulk,  and  part  of  the  same  cargo  loaded  in  bags, 
each  being  equally  a  total  loss  of  part  but  equally  a  partial  loss  of  the  whole. 
The  fact  of  the  cargo  being  in  bags  only  renders  it  more  practicable  to  value 
*211  ^^^  ^insure  each  bag-full  separately :  but,  in  the  absence  of  a  sepa- 
-'  rate  valuation,  or  other  similar  expression,  to  indicate  an  intention 
to  insure  each  package  severally  as  well  as  the  whole  jointly,  it  does  not 
of  itself  show  that  the  policy,  which  is  in  terms  upon  the  whole,  was 
intended  to  apply  severally  to  each  particular  bag,  any  more  than  it 
would  applv  to  each  separate  particle  of  a  cargo  loaded  in  bulk.  If  the 
case  were  n'ee  of  authority,  therefore,  we  should  have  felt  no  difficulty 
in  holding  that  the  memorandum  applies  to  the  whole  of  each  species 
of  which  the  cargo  consists,  whether  in  bulk  or  in  packages,  unless  the 
packages  be  separately  valued  or  otherwise  separatelv  insured,  which  in 
the  present  case  they  are  not.  The  plaintiffs  below,  however,  insist  that 
it  has  been  established  by  authority,  and  is  settled  law  in  this  countrj, 
that  if  a  cargo  of  perishable  goods,  warranted  free  of  particular  aver- 
age, be  made  up  of  several  packages,  each  capable  of  a  distinct  valua- 
tion, and  any  one  package  of  these  be  entirely  lost,  there  is  a  total  loss 
of  such  package,  for  which  the  underwriters  are  liable,  notwithstanding 
the  warranty,  and  though  the  rest  of  the  cargo  arrive  in  safety."  His 
lordship  cites  and  observes  upon  the  following  authorities, — Lewis  v, 
Rucker,  2  Burr.  1167,  Davy  v.  Milford,  15  East  659,  Hedbnrg  v.  Pear- 
son, 7  Taunt.  154  (E.  0.  L.  R.  vol.  2),  2  Marsh.  482  (E.  C.  L.  R.  vol. 
4),  Cologan  v.  The  London  Assurance  Company,  6  M.  &  Selw.  447,  Hilb 
V,  The  London  Assurance  Corporation,  5  ftL  &  W.  669,t  Navone  r. 
Haddon,  9  C.  B.  80  (B.  C.  L.  R.  vol.  67),  Glennie  v.  The  London  Assnr- 
ance  Company,  2  M.  &;  Selw.  871,  Stevens  on  Average,  5th  edit  224, 
225,  Dyson  v.  Rowcroft,  8  Bos.  k  P.  474,  Arnould  on  Insurance  1038, 
Valin,  Commentaire  sur  TOrdonnance  de  la  Marine  du  mois  d'AoAt, 
1681,  liv.  iii.,  tit.  vi.,  des  Assurances,  Art  47  (Vol.  2,  p.  118),  Em^- 
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gon.  Traits  des  Assurances,  cap.  12,  §§  45,  46  (2d  yolume  of  the  edition 
by  BoolaY-Paty,  pp.  8-20),  Pothier,  Du  Contrat  d' Assurance,  No.  p^oo 
*163,  PhiUips  on  Insurance,  §§  1536,  1773,  Code  de  Commerce,  ■■  ^^ 
369,  Dictionnaire  du  Contentieux  Commercial,  tit.  D^laissement,  n.  45, 
— and  concludes  as  follows : — "  We  are  of  opinion,  that,  where  memo- 
randum goods  of  the  same  species  are  shipped,  whether  in  bulk  or  in 
packages,  not  expressed  by  distinct  valuation  or  otherwise  in  the  policy 
to  be  separately  msured,  and  there  is  no  general  average,  and  no  strand- 
ing, the  ordinary  memorandum  exempts  the  underwriters  from  liability 
for  a  total  loss  or  destruction  of  part  only,  though  consisting  of  one  or 
more  entire  package  or  packages,  and  though  such  package  or  packages 
be  entirely  destroyed  or  otherwise  lost  by  the  specified  perils."  Here, 
the  policy  being  general,  on  *^  master's  effects," — which  are  not  to  be 
distinguished  from  other  goods, — the  whole  forms  one  subject-matter  of 
insurance,  and  there  can  be  no  partial  loss.  [Cockburn,  C.  J. — If 
your  argument  be  tenable,  the  assured  would  have  no  claim,  if,  in  escap- 
ing from  the  wreck,  he  saved  a  suit  of  clothes,  or  even  a  single  garment !] 
The  same  absurdity  might  equally  have  been  suggested  in  Ralli  t;.  Jan- 
son.  This  is  a  valued  policy :  the  underwriters  have  consented  to  a 
valuation  of  the  whole  subject-matter  of  insurance,  but  not  to  a  valua- 
tion of  any  part  thereof  by  any  one  else.  That  being  so,  it  is  impossible 
that  this  can  be  held  to  be  a  separate  insurance  of  articles  which  are 
never  mentioned. 

BaviUj  Q.  C,  and  Archibald,  in  support  of  the  rule. — The  very  terms 
of  this  policy,  it  is  submitted,  imply  that  there  are  several  distinct  sub- 
jects of  insurance :  and  there  is  nothing  in  the  decision  of  the  court  in 
Balli  V.  Janson  to  disentitle  the  plaintm  to  recover  as  for  a  total  loss 
of  those  "  effects"  which  were  entirely  lost.     The  rule  as  laid  down  in 
Hagens  on  Insurances,  p.  74,  §  61,  is  as  follows : — ^'  Ever  since  the  year 
1749,  *it  has  been  the  custom  in  England,  as  it  was  before  in  other  p^oo 
eoantries,  as  mentioned  in  §  14  [a],  that  no  particular  average  shall  ^ 
be  paid  by  the  insurers,  under  3  per  cent. :  even  general  averages  are 
not  paid  at  Hamburgh,  if  the  damage  be  less  than  tnat ;  but,  in  London, 
those  averages  that  are  general,  are  satisfied,  be  they  ever  so  small. 
We  must  here  remark,  that  almost  all  ordinances  seem  deficient  in  not 
ftilly  explaining  when  and  after  what  manner  the  damage  shall  be  deemed 
to  exceed  8  per  cent.    We  shall,  to  elucidate  this  matter,  descend  to 
particular  circumstances.    If  in  a  chest  containing  one  hundred  pieces 
of  linen,  three  are  deducted  for  damage,  and  as  such  allowed  to  the 
buyer,  the  loss  ought  to  be  recoverable  from  the  insurers,  whether  that 
chest  was  in  a  policy  by  itself,  or  amongst  a  parcel  of  an  hundred 
chests:  for,  why  should  not  a  person  who  has  insured  and  paid  an  equal 
premium  for  an  hundred  chests  have  the  same  advantage  as  he  that  is 
insured  but  for  one  ?    Suppose  a  merchant  has  shipped  101  chests  of 
goods.  No.  1  to  101,  of  which,  on  arrival,  three  chests  are  by  sea  or 
other  accident  so  spoiled  as  to  be  worth  nothing :  if  the  damage  be  caU 
eclated  as  on  the  whole  value  of  101  chests,  it  will  not  exceed  3  per 
cent,  and  is  by  most  insurers  thought  not  to  be  recoverable  by  the 
hiBured,  especially  if  the  insurance  be  made  without  expressly  declaring 
in  the  pohcy  the  particular  sum  insured  on  each  chest.    We  cannot 
t^lp  thinking,  however,  that,  if  such  a  case  came  to  be  rightly  explained 
to  a  jury  of  merchantSi  the  insurers  would  be  condemned  to  pay  the 
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value  of  these  three  chests,  in  the  same  manner  as  they  would,  if  it  had 
been  expressed  how  much  was  insured  on  each  chest,  or  as  if  the  101 
chests  had  been  insured  in  five  different  and  distinct  policies :  as,  for 
example.  No.  1  to  20,  in  one  policy, — 21  to  40,  in  a  second, — 41  to  60, 
in  a  third,— 61  to  80,  in  a  fourth,— and  81  to  101,  in  a  fifth.  The 
*941  ^^3^®^B  '^  ^^^^  cMBj  ^supposing  a  loss  or  damage  of  one  chest  of 

->  the  goods  specified  in  each  of  the  three  first  policies,  must  unques- 
tionably have  paid  the  average,  which  would  have  amounted  to  5  per 
cent.,  because  the  loss  of  a  chest  would  have  been  one  in  twenty :  and, 
further,  it  might  be  considered  as  quite  a  different  thing  to  find  whole 
chests  spoiled.    The  law  or  custom  by  which  the  insurers  are  not  obliged 
to  pay  any  particular  average  under  8  per  cent,  was  probably  estab- 
lished in  order  to  free  them  from  the  vexation  of  being  called  upon  for 
every  trifling  damage  that  might  happen  to  a  few  pieces  in  a  chest  or 
bale.     We  are  of  opinion,  that,  notwithstanding  an  insurance  is  made 
under  the  general  name  of  ^  merchandises,'  at  least  each  different  parcel 
or  kind  of  soods  ought  to  be  considered  by  itself,  and  the  insurers  made 
liable  for  what  damage  exceeds  8  per  cent,  in  such  a  parcel.    However, 
as  we  have  as  yet  no  settled  rules  in  this  point,  the  best  way  is,  to  set 
matters  out  of  dispute  by  explications  in  the  policy :  and  no  reasonable 
insurer  ought  to  object  to  any  division  or  fixing  particular  values  on 
parcels  of  bale  goods.     If  a  person  ships  1000  pieces  of  long-ells 
divided  into  50  bales  of  20  pieces,  each  piece  worth  1/.,  he  may  saj 
10007.  on  50  bales,  at  20{.  per  bale,  and  then  the  insurer  will  be  liable 
for  3  per  cent,  damage  on  each  bale.    But  no  insurer  ought  to  admit  aDV 
division  in  the  value  of  goods  of  another  nature,  such  as,  sugar,  hemp,  oil, 
when  the  exemption  of  5  or  10  per  cent,  average  is  from  other  consider- 
ations."  [Cress WELL,  J. — The  first  part  of  that  is  overruled  by  Ralli  v. 
Janson.]    It  is :  but  the  latter  part  is  quite  in  point  here.    Mr.  Stevens, 
treating  of  the  memorandum, — Stevens  &  Benecke  on  Average  (Boston 
edition  of  1833),  p.  399, — says:  ^^  Various  clauses  are  inserted  in  policies 
to  guard  the  assured  against  the  effect  of  the  words  which  are  the  subject 
of  this  article.     The  following  are  generally  made  use  of,  viz.,  where 
^Qc-1   ^several  species  of  colonial  produce  are  insured,  it  is  usual  to 

^  insert, — ^  to  pay  average  an  each  epecies,  as  if  separate  intereiU, 
separately  insured;*  on  manufactured  goods  in  bales,  trunks,  or  cases,  J 
&c. — *to  pay  average  on  each  package^  as  if;*  &c.;  on  sugar,  ^to 
payy  average  on  each  tenj  fifteen,  twenty  hhds.*  (as  the  agreement 
may  be),  ^succeeding  numbers,  as  if*  &c.,  and  in  like  manner.  It 
is  now,  indeed,  considered  so  much  agreeable  to  usage,  where  goods  are 
insured  direct  from  the  place  of  growth  or  manufacture,  that,  if  the 
clauses,  ^  to  pay  average  on  each  species*  of  produce,  or  ^  on  each  pack- 
age* of  manufactured  goods,  are  not  inserted,  yet  a  liberal  construction 
is  put  ou  the  omission,  and  the  policy  is  acted  on  as  if  they  were.  The 
reason  is  this :  that  no  obiection  would  have  been  made  to  it  when  the 
insurance  was  effected,  and  in  consequence  it  is  considered  in  practice  as  a 
mere  verbal  omission  of  the  broker,  and  treated  as  such : — agreeably  to 
the  opinion  of  Magens,  who  says,  ^  In  an  insurance  made  generally  on 
goods,  each  different  parcel  or  kind  of  goods  ought  to  be  considered  b; 
Itself.'  **  Benecke  says,— edit.  1824,  p.  474, — "It  has  frequently  been 
asked  whether  the  warranty  ^  free  from  average  under  8  per  cent.,  or 
under  5  per  cent.,'  liberates  the  underwriter  from  the  total  loss  of  a  pari 
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8QcIi  loss  amounts  to  less  than  3  or  5  per  cent,  upon  the  whole  quantity  of 
goods  valued  in  one  sum :  for  instance,  if  101  chests  of  goods  (each  of  them 
being  supposed  of  the  same  value)  be  insured  together,  and  three  chests 
be  totally  damaged,  so  as  to  be  worth  nothing,  whether  the  loss  be 
recoverable  from  the  underwriter  ?    This  question  admits  no  longer  of 
any  doubt,  since  it  has  been  determined  that  underwriters  are  liable  for 
the  total  loss  of  a  part,  and  consequently  such  loss  is  not  considered  as 
an  average  loss.     If,  therefore,  the  three  chests  are  either  gone  to  the 
bottom,  or  completely  destroyed  by  fire,  or  rendered  *entirely   r^^g 
useless  by  the  effect  of  sea- water,  this  will  not  be  an  average  loss,   '- 
but  a  total  loss  pro  tanto;  but,  if  they  remain  of  any  value,  however 
small,  it  will  be  an  average  loss,  and  the  underwriter  discharged.     In 
the  same  manner,  if  of  twentv-one  hhds.  of  sugar,  insured  in  one  valua- 
tion, one  is  completely  washed  out,  so  as  to  be  literally  worth  nothing,  it 
will  be  a  total  loss  of  a  part;  but,  if  any  sugar  remain  in  it,  it  will  be 
a  particular  average."    For  this,  the  learned  author  refers  to  Davy 
V.  Milford,  15  East  559.     [Jainei  Wilde^  Q.  C. — Which  is  expressly 
overruled  by  Balli  v.  Janson.]     The  argument  on  the  other  side  leads 
to  such  manifest  absurdity,  inasmuch  as  it  must  be  contended  that  the 
loss  is  not  total  if  anything,  however  small, — a  pair  of  spectacles,  or  an 
artificial  tooth, — were  saved,  that  the  parties  never  could  have  intended 
that  such  a  construction  should  be  put  upon  their  contract.     In  Lewis 
V.  Racker,  2  Burr.  1167,  1170,  Lord  Mansfield  says :  "  If  part  of  the 
cargo,  capable  of  a  several  and  distinct  valuation  at  the  outset,  be  totally 
lost:  as,  if  there  were  100  hhds.  of  sugar,  and  ten  happen  to  be  lost, 
the  insurer  must  pay  the  prime  cost  of  these  ten  hhds.,  without  any 
regard  to  the  price  for  which  the  other  ninety  may  be  sold."     The 
opinion  of  Lord  Ellenborough  in  Davy  v.  Milford,  15  East  559,  is  con- 
firmed by  this  court  in  Hedburg  v.  rearson,  7  Taunt.  154  (E.  C.  L* 
R.  vol.  2),  2  Marsh.  432  (E.  C.  L.  R.  vol.  4).     And  in  Hills  t;.  The 
London  Assurance  Corporation,  5  M.  &  W.  569,  576,t  Lord  Abinger 
says :  '*  That  was  the  case  of  a  loss  on  a  policy  of  insurance  upon  sugar, 
where  each  hogshead  was  separately  valued  and  insured ;  and  therefore 
a  loss  of  one  was  properly  held  to  be  a  total  loss  of  that  hogshead.   But, 
on  the  other  hana,  in  the  case  of  Hedburg  t;.  Pearson,  where  a  part  of 
each  hogshead  was  saved,  the  jury  having  stated  their  opinion  that  the 
loss  was  an  average  one,  and  found  accordingly,  the  court  held  that  they 
were  right  in  so  doing.    The  law  had  been  ^settled  in  many  cases  i-^oy 
before,  that,  where  the  insurance  is  upon  each  package  separately,  ^ 
is  to  be  treated  as  a  total  loss  upon  each  package  lost ;  but,  when  it 
is  an  insurance  upon  the  bulk,  unless  the  loss  exceed  a  certain  value 
upon  the  particular  article,  th^re  is  no  average  loss ;  and  there  cannot  in 
Buch  a  case  be  any  total  loss  of  a  portion  only  of  the  cargo.'X^)    In 
Arnould  on  Insurance,  vol.  2,  p.  1038,  the  rule  is  distinctly  laid  down, 
in  accordance  with  all  the  authorities,  as  follows :  '^  It  is  an  undoubted 
doctrine  in  the  English  law  of  marine  insurance,  that,  if  a  cargo  of 
perishable  goods  be  made  up  of  several  distinct  packages,  each  capable 
of  a  separate  valuation,  and  one  or  more  of  these  be  entirely  lost,  there  is 
sn  absolute  total  loss  tipon  every  such  package,  though  the  rest  of  the 

(«)  Bat  8M  the  raiiiArki  of  Jerris,  C.  J.,  upon  this  eaao^  in  giTiag  jadgnent  in  RaUi  «. 
JttWD,  6  EUii  k  B.  4S0, 487  (B.  0.  L.  B.  toL  88). 
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cargo  may  oome  to  hand  only  partially  damaged,  and  the  whole  maj 
have  consisted  of  articles  warranted  free  from  average,  "(a)  [Willums, 
J. — That  doctrine  is  distinctly  repudiated  by  the  Exchequer  Chamber, 
in  Ralli  v.  Janson :  see  6  Ellis  &  B.  441  (E.  C.  L.  R.  vol.  88U  Be  that 
as  it  may,  the  present  case  steers  clear  of  the  doctrine  for  tne  first  time 
laid  down  in  Ralli  v,  Janson.  This  is  an  insurance,  not  upon  goods  of 
a  like  species,  but  upon  '^master's  effects,"  which  must  necessarily  be 
of  various  kinds, — the  general  term  being  employed  to  describe  them,  in 
order  to  avoid  unnecessary  prolixity  in  enumerating  the  several  articles 
in  detail.  Cur.  adv.  vult 

Williams,  J.,  now  delivered  the  judgment  of  the  court : — 
^281  *^^^^  action  has  been  brought  on  a  policy  of  marine  insurance 
-^  on  goods  on  board  the  ship  Lion,  for  a  voyage  from  Catania,  in 
Sicily,  to  any  port  in  the  United  Kingdom.  The  ^oods  insured  were 
described  in  the  policy  as  ''  master's  effects ;"  and  tne  memorandum  as 
to  average  was,  **  free  from  all  average.*'  Some  of  the  goods  thus  insured 
were  totally  lost  by  the  perils  insured  against,  but  others  were  saved. 

At  the  trial,  before  my  Lord  Chief  Justice,  it  was  contended,  on  the 
part  of  the  plaintiff,  that  he  was  entitled  to  recover  in  respect  of  the 
goods  which  had  been  lost,  as  for  a  total  loss  of  each  article.  On  the 
part  of  the  defendant,  it  was  answered,  that  he  was  exempted  by  the 
average  memorandum,  because  the  loss  was  only  a  partial  loss  of  the 
subject  insured :  and  it  was  argued  that  the  present  case  must  be 
ffovemed  by  the  recent  decision  of  Ralli  t;.  Janson,  6  Ellis  &  B.  422. 
The  Lord  Chief  Justice  reserved  the  point,  but,  in  deference  to  that 
authority,  directed  a  verdict  to  be  entered  for  the  defendant;  giving 
leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  672.  10«.  damages. 

Having  heard  and  considered  the  argument  upon  the  rule  granted  in 
pursuance  of  that  leave,  we  are  of  opinion  that  the  present  case  is  dis- 
tinguishable from  Ralli  v.  Janson,  and  that  the  rule  to  enter  the  verdict 
for  the  plaintiff  must  be  made  absolute.  In  that  case,  the  Exchequer 
Chamber  thought,  that,  as  the  insurance  was  on  goods  generally,  and  by 
the  memorandum  ^^seed"  was  warranted  free  from  average,  it  was 
necessary,  in  the  natural  construction  of  the  terms  of  the  instrument,  to 
apply  the  exemption  to  all  linseed  on  board  collectively,  whether  shipped 
in  bulk  or  in  separate  packages,  and  that  the  court  could  not  apply  the 
warranty  to  each  bag  in  which  the  seed  happened  to  be  packed,  as  a 
distinct  object. 

*291  ^^^  ^^  ^^^^  difficulty,  we  think,  occurs  in  the  ^present  case. 
^  The  articles  which  constitute  the  ^'  master's  effects"  have  no  natural 
or  artificial  connexion  with  each  other,  but,  of  necessity,  must  be  essen- 
tially different  in  their  nature  and  kind,  in  their  value,  in  the  use  to  be 
made  of  them,  and  the  mode  in  which  they  would  be  disposed  on  board. 
The  word  *^  effects"  is  obviously  employed  to  save  the  task  of  enume- 
rating the  nautical  instruments,  the  chronometer,  the  clothes,  books, 
furniture,  &c.,  of  which  they  happened  to  consist.  And,  although  it  is 
stipulated  by  the  warranty  that  these  effects  shall  be  free  of  all  average, 
—or,  in  other  words,  that  the  insurer  shall  not  be  liable  for  any  amount 
of  sea-damage  to  them  short  of  a  total  loss, — we  think,  looking  at  the 
nature  of  the  subject  of  insurance,  and  the  terms  of  this  exemption,  it 

(a)  This  passage  is  ezpangod  ftt»m  the  Sd  edition,  aad  tbe  decision  in  RalU  e.  JttiOO 
adopted  in  lien  of  it :  Tide  VoL  2,  p.  1068. 
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is  doing  no  riolence  to  the  language  used,  to  hold  ^at  he  is  not  to  be 
exempted  from  liability  for  a  total  loss  of  any  of  the  articles  of  which 
the  ^^  effects"  consist.  Suppose,  instead  of  the  general  description  of 
^^  master's  effects,''  the  body  of  the  policy  had  enumerated  them,  and 
then  the  memorandum  had  said,  ^Hhe  (^ronometM*,  the  sextant,  the 
hat,  and  the  great-coat  above  mentioned,  to  be  firee  from  ayerage,"  &c., 
—might  not  this  be  well  understood  to  mean  that  the  insorer  was  not  to 
be  liable  for  any  partial  damage,  but  was  to  be  liable  for  any  total  loss 
of  any  of  the  specific  things  mentioned  in  the  memorandum  ?  And,  if 
00^  we  do  not  feel  constrained  to  hold  that  the  intention  of  the  parties 
is  different,  and  the  subject  of  insurance  one  indiyisible  subject,  merely 
because  the  description  in  the  policy  of  the  articles  insured  is  general, 
and  the  memorandam  extends  to  the  whole  subject  of  the  insurance. 

The  more  strict  construction  leads  to  the  yery  harsh  and  absurd  con- 
sequence, that,  if  the  assured  happens  to  be  successful  in  rescuing  any 
porlioa  of  the  articles  insured, — eyen  the  clothes  he  may  be  wearing, — 
firom  *tbe  pails  of  the  sea,  he  will  thereby  incur  the  penalty  of  p^on 
forfeiting  his  insurance  on  the  rest,  though  they  are  all  totally  '- 
lost.  This  result  is  so  startling  that  we  find  it  impossible  to  belieye  the 
parties  could  haye  intended  it  And  it  may  be  added,  that  the  contract, 
so  construed,  would  be  quite  at  yariance  with  the  object  for  which,  as  it 
IS  well  known,  the  memorandum  as  to  ay^age  was  introduced  into  poli- 
des,  vis.  that,  since  it  may  be  difficult  to  ascertain  the  true  cause  of  the 
damage  which  goods  of  certain  kinds,  such  as  those  usually  specified  in 
the  ntemorandum,  receive  in  the  course  of  a  voyage, — whether  it  arose 
from  the  nature  of  the  articles  themselves,  or  from  the  perils  insured 
against, — ^the  insurers  thereby  expressly  provide,  that,  as  to  some  kinds 
of  goods,  they  will  not  be  answerable  for  any  average  or  partial  loss, 
and,  as  to  others,  that  they  will  not  be  liable  for  such  loss  not  amounting 
to  a  certain  per-centage  on  the  goods.  Bale  ab8olute.(a) 

(a)  See  the  next  ease. 
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la  insamnee  was  elleeted  for  "2i6L,  on  goodU  so  valaed,  €tgain»t  total  lot  only."  The  policy 
eoDtaiBed  the  usual  memora&dvm  against  partlenlar  ayerafe  under  8  or  5  per  cent.  The 
goods  thns  insured  eonsisted  of  property  of  rarioos  desoriptions  in  separate  eases  and 
peekages,  some  ef  whiok  were  hy  a  perU  Insiwed  against  totally  los^  and  others  saved  :-* 
Held,  on  the  anthority  of  DniT  v.  Maokensie,  ante,  p.  16,— that  the  assured  was  entitled  to 
TMOFor  in  respeet  of  the  paekages  so  totally  lost^ 

This  was  an  action  upon  a  policy  of  insurance. 

The  declaration  stated  that  F.  G*  Gk>odliflfe  and  A.  Smart,  as  agents 
for  the  plaintiff,  (m  the  21st  of  September,  1865,  according  to  the 
usage  and  custom  of  merchants,  caused  to  be  made  a  certain 
policy  of  insurance  purporting  thereby  and  containing  therein  that 
*the  said  F.  G.  Goodliffe  and  A.  Smart,  as  well  in  their  own  name  rmQ-t 
u  for  and  in  the  name  and  names  of  all  and  every  other  person  ^ 
or  persons  to  whom  the  same  did,  might,  or  should  appertain  in  part  or 
in  all,  did  make  assurance  and  cause  themselves  and  them  and  every  of 
tbeia  to  be  inwired^  lost  or  not  lost^  at  and  from  London  to  jNatal^  indud- 
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ing  risk  of  craft  to  and  from  the  ship,  &c.,  upon  any  kind  of  goods  and 
merchandises^  and  also  npon  the  body,  tackle,  &c.,  and  other  fiimitiire 
of  and  in  the  good  ship  or  vessel  called  the  Annabella,  &c.,  beginning 
the  adventure  upon  the  said  goods  and  merchandises  from  the  loading 
thereof  aboard  the  said  ship  as  above,  upon  the  said  ship,  &c.,  and  so 
should  continue  and  endure  during  her  abode  there,  upon  the  said  ship, 
&c.,  and  further,  until  the  said  ship  with  all  her  ordnance,  tackle,  frc, 
and  goods  and  merchandises  whatsoever,  should  be  arrived  at  as  above, 
upon  the  said  ship,  &c.,  until  she  had  moored  at  anchor  twenty-four  hours 
in  good  safety,  and  upon  the  goods  and  merchandises  until  the  same 
should  be  there  discharged  and  safely  landed :  and  it  should  be  lawful 
for  the  said  ship,  &c.,  in  that  voyage  to  proceed  and  sail  to  and  touch  and 
stay  at  any  ports  or  places  whatsoever  without  prejudice  to  that  insur- 
ance :  the  said  ship,  &c.,  goods  and  merchandises,  &c.,  for  so  much  as 
concerned  the  assured,  by  agreement  between  the  assured  and  assurers 
in  that  policy,  were  and  should  be  valued  at  2402.  an  good$  so  valuedy 
against  total  loss  only :  touching  the  adventures  and  perils  which  they 
the  assurers  were  contented  to  bear  and  did  take  upon  them  on  that 
voyage,  they  were  of  the  seas,  &c.,  &c. :  and  it  was  agreed  by  them  the 
assurers  that  that  writing  or  policy  of  assurance  should  be  of  as  much 
force  and  effect  as  the  surest  writing  or  policy  of  assurance  theretofore 
made  in  Lombard  Street,  or  in  the  Royal  Exchange,  or  elsewhere  in 

^  S21  ^^^^^^ '  ^^^  ^^  ^^^7  ^^®  assurers  were  ^contented  and  did  there- 
-I  by  promise  and  bina  themselves,  each  one  for  his  own  part,  their 
heirs,  executors,  and  goods,  to  the  assured,  their  executors,  administra- 
tors, and  assigns,  for  the  true  performance  of  the  promises,  confessing 
themselves  paid  the  consideration  due  unto  them  for  that  assurance  by 
the  assured,  at  and  after  the  rate  of  60s.  per  cent. :  And  by  a  certain 
memorandum  thereunder  written,  com,  fish,  salt,  fruit,  flower,  and  seed 
were  warranted  free  from  average,  unless  general,  or  the  ship  should  be 
stranded ;  sugar,  tobacco,  hemp,  flax,  hides,  and  skins  were  warranted 
free  from  average  under  52.  per  cent. ;  and  all  other  goods,  also  the  ship 
and  freight,  were  warranted  free  from  average  under  82.  per  cent.,  unless 
general,  or  the  ship  should  be  stranded :  Averment,  that  the  said  policy 
of  insurance  and  memorandum  were  so  made  by  Goodliffe  and  Smart 
as  the  plaintiff's  aeents,  and  for  his  use  and  benefit, — of  which  the 
defendant,  afterwards,  to  wit,  on,  &c.,  had  notice ;  and  thereupon,  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  had 
then  paid  to  the  plaintiff  a  certain  sum  of  money,  to  wit,  a  sum  after 
the  rate  aforesaid,  as  a  premium  or  reward  for  the  insurance  of  120/. 
of  and  upon  the  said  goods  in  the  said  ship  or  vessel  in  the  said  voyage 
in  the  said  policy  of  insurance  mentioned,  and  had  then  promised  the 
defendant  to  perform  and  fulfil  all  things  in  the  said  policy  of  insurance 
contained  on  the  part  and  behalf  of  the  insured  to  be  performed  and 
fulfilled,  the  defendant  then  promised  the  plaintiff  that  he  the  defendant 
would  become  and  be  an  insurer  to  the  plaintiff  of  the  said  sum  of  1201. 
upon  the  said  goods  in  the  said  ship  or  vessel  in  the  said  voyage  in  the 
said  policy  of  insurance  mentioned,  and  would  perform  and  fulfil  all 
things  in  the  said  policy  of  insurance  mentioned  on  his  part  and  behalf 
as  such  insurer  of  the  said  sum  of  1202.  to  be  performed  and  fulfilled ; 
*331  ^^^  ^^^  defendant  then  '^'became  and  was  an  insurer  to  the 
J   plainti^  and  then  duly  sabscribed  the  said  policy  of  insurance  as 
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such  msnrer  of  the  said  sum  of  1202.,  upon  the  said  goods  in  the  said 
ship  or  vessel  in  the  said  voyage :  That  divers  goods  of  different  kinds  and 
descriptions^  and  in  separtUe  eases  and  packages^  were  shipped  by  the 
pUintiff  in  and  on  board  of  the  said  ship  or  vessel  in  the  said  policy 
of  insurance  mentioned,  to  be  carried  and  conveyed  therein  on  the  said 
voyage,  which  goods  were  of  the  kinds  and  descriptions,  and  in  the 
cases  and  packages  following,  that  is  to  say,  one  case  marked  A  W  26, 
containing  one  wagon,  four  wheels,  and  three  packages  of  fittings  for  the 
wagon, — one  other  case  marked  A  W  27,  containing  one  tent, — three 
other  cases  marked  A  W  28,  29,  80,  containing  clothes  and  wearing 
apparel, — one  other  case  marked  A  W  81,  containing  circular  sawSj — 
seven  other  cases  marked  A  W  82,  88,  84,  35,  86,  87,  88,  containing 
tools  and  metal  castings, — one  other  case  marked  A  W  89,  containing  an 
iron  anvil, — one  other  case  marked  A  W  40,  containing  an  iron  vice, — 
one  other  case  marked  A  W  41,  containing  two  pieces  of  steel,— one 
other  case  marked  A  W  42,  containing  iron  agricultural  implements, — 
one  other  case  marked  A  W  48,  containing  a  cart  wheel, — one  other  case 
marked  A  W  44,  containing  a  package  of  iron, — one  other  case  marked 
AW  45,  containing  iron  rods, — one  other  case  marked  AW  46,  contain- 
ing an  iron  axle,— one  other  case  marked  A  W  47,  containing  a  harrow 
bar, — two  other  cases  marked  A  W  58,  59,  containing  hardware,— /our 
other  cases  marked  A  W  80,  81,  82,  83,  containing  window  sheet-glass^ 
—ten  kegs  marked  A  W  .48,  49,  50,  51,  52,  58,  54,  55,  56,  57,  con- 
taining  nails, — one  bundle  marked  A  W  60,  containing  spades,  shovels, 
and  crowbars, — ^nineteen  other  bundles  marked  A  W  61  to  79,  contain- 
ing iron- wire, — also  five  bars  of  iron  and  seven  bundles  of  iron :  That 
the  plaintiff,  at  the  time  of  the  ^shipping  of  the  said  goods,  and  r-  ^.g^ 
from  thence  until  the  time  of  the  loss  thereinafter  mentioned,  was  '- 
interested  in  the  said  goods  in  the  said  policy  of  insurance  mentioned, 
and  80  shipped  on  board  the  said  ship  as  aforesaid,  to  a  large  value  and 
amount,  to  wit,  the  value  and  amount  of  all  the  moneys  by  him  ever 
insured  or  caused  to  be  insured  thereon :  That  the  said  ship  or  vessel 
with  the  said  goods  on  board  thereof  afterwards  departed  and  set  sail 
from  London  aforesaid  on  her  said  voyage  towards  Natal  aforesaid,  and 
that  afterwards,  and  whilst  the  said  ship  or  vessel  was  proceeding  on  her 
said  voyage,  and  before  her  arrival  at  Natal  aforesaid,  and  during  the 
continuance  of  the  risk  insured  by  the  said  policy,  all  the  said  goods 
except  the  said  ease  of  circular  saws^  marked  A  W  81,  and  except  two 
of  the  said  cases  of  window  sheet-glass^  were  totally  lost  by  the  perils  of 
the  seas,  and  never  did  arrive  at  Natal  aforesaid:  And  that  each  of  the 
said  cases  and  packages  with  goods  therein  was  of  great  value,  and  that 
the  value  of  the  goods  so  totally  lost  amounted  to  a  large  sum  of  money, 
to  wit,  2832.  16«.  9(2.,  and  that  the  value  of  the  said  case  of  iron  saws 
that  was  not  lost  was  a  small  sum,  to  wit,  lOL  14«.  Ic2.,  and  the  value 
of  the  said  two  cases  of  window  sheet-glass  that  were  not  lost  was  a 
small  sum,  to  wit,  87.  Is.  6d.,  and  thereupon  a  large  sum  of  money,  to 
wit,  1132.  3^.,  became  and  was  due  and  payable  by  the  defendant  to  the 
plaintiff  under  and  by  virtue  of  the  said  policy, — of  all  which  the  defend- 
ant had  due  notice,  and  was  requested  by  the  plaintiff  to  pay  him  the 
said  sum  in  respect  of  the  said  goods  so  wholly  lost  as  aforesaid,  and 
which  sum  the  defendant  then  ought  to  have  paid  according  to  the  form 
and  effect  of  the  said  policy  of  insurance  and  his  said  promise  and 
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nndertaking  so  by  him  made  as  aforesaid :  Yet  that  the  defendant  had 
disregarded  his  said  promise,  and  had  not  paid  the  same,  or  any  part 
*d^l  ^^^^^^^  -  ^^^  ^^®  ^plaintiff  averred  that  he  had  duly  performed 
J  all  conditions  precedent  to  entitle  him  to  sa{^ort  this  action :  and 
he  claimed  1502. 

The  defendant  pleaded, — thirdly,  that  the  jpoIicT  was  made  upon 
goods  against  total  loss  only,  and  at  the  time  of  making  of  the  policy, 
the  plaintiff  and  his  agents  knew,  and  the  defendant  did  not  know,  that 
the  goods  which  were  to  be  the  subject-matter  of  the  policy  were  of 
different  kinds  and  descriptions,  and  to  be  packed  in  separate  cases 
and  packages,  and  that,  in  consequence  thereof,  the  defendant  might 
under  the  policy  be  called  upon  to  indemnify  the  plaintiff  for  a  total  loss 
of  part  of  the  goods,  not  being  a  total  loss  of  the  whole ;  and  that  this 
was  a  material  fact  affecting  the  rate  of  premium,  and  the  nature  of  the 
risk,  and  that  it  was  concealed  from  him. 

Second  replication  to  the  third  plea, — that  the  said  insurance  was  pro- 
posed by  the  plaintiff  to  the  defendant  on  ^oods  against  total  loss  only, 
as  mentioned  in  the  policy,  and  not  otherwise,  and  that  no  inquiry  was 
ever  made  by  the  defendant  of  the  plaintiff  as  to  whether  the  goods  were 
to  be  all  of  the  same  or  different  kinds  or  descriptions,  or  to  De  packed 
in  separate  cases  or  packages ;  and  that  the  plaintiff  did  not  communi- 
cate to  the  defendant  that  ne  intended  to  ship  goods  of  different  kinds 
and  descriptions,  and  to  be  packed  in  separate  cases  and  packages, 
because  he  believed  that  the  defendant  well  knew,  that,  under  the  terms 
of  the  policy,  the  plaintiff  might  ship  goods  of  different  kinds  and 
descriptions,  and  packed  in  separate  cases  and  packages ;  and  that  this 
was  the  true  meaning  and  effect  of  the  policy ;  and  that  the  defendant 
reasonably  mieht  and  could  and  ought  to  have  known  that  it  was  the 
true  intent  and  meaning  of  the  policy  that  the  plaintiff  might  ship  goods 
of  different  kinds  and  descriptions,  and  packed  in  separate  cases  and 
*^S61  P^^^S^  ^^^  ^^^^  *^^^  plaintiff  did  not  know  that  the  fact  stated 
-I  m  the  plea  was  a  material  fact  affecting  the  rate  of  premium  and 
the  nature  oi  the  risk. 

The  plaintiff  also  demurred  to  the  third  plea,  on  the  ground  ^^  that  it 
was  not  material  or  necessary  to  have  informed  the  defendant  that  the 
goods  were  of  different  kinds  and  descriptions,  and  packed  in  separate 
cases  and  packages,  in  order  to  give  valiaity  to  the  policy."    Joinder. 

The  defendant  demurred  to  the  second  replication  to  the  third  plea^ 
assigning  for  cause  "  that  it  was  immaterial  tnat  the  defendant  made  no 
inquiries  as  to  the  fact  concealed."    Joinder. 

jBovilly  Q.  C.  (with  whom  was  MeUiih),  in  support  of  the  demurrer.(dr)-^ 
This  case  must  be  governed  by  Duff  v.  Mackenzie,  ante|,  p.  16.  The 
policy  is  ^'  on  goods, '  valued  at  2401.,  and  is  agaiiMt  *^  total  loss  only/' 
with  the  ordinary  memorandum  of  warranty  against  average  under  nve 
and  three  per  cent.  [Williams,  J. — ^The  special  words  ^'  against  total 
loss  only,"  render  the  memorandum  useless.]    The  memorwdum  may 


(a)  TIm  poinU  marked  for  wgunmit  on  tho  part  of  ite  plalalil^  vara, — 
**  That  he  is  entitled  to  reeoyer  the  ralae  of  the  packa^s**  totally  lost;  that  it  was  not  neoei- 
sary  to  have  informed  the  defendant  that  the  goods  were  of  different  kinds  and  descriptioDSy 
and  packed  in  separate  eases  and  paokages ;  that  the  defendant  ought  to  have  known  that  the 
true  intent  and  meaning  of  the  poliey  was,  that  the  plaintiff  might  ship  goods  of  difisrent  kiadi 
and  desoripHons,  and  packed  in  sepante  eaiei  aad  pafokages;  and  that  tiier»  wru  no  cencM^ 
aent  of  a  material  flMt" 
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seire  to  sltow  the  sense  in  which  the  word  ^^  goods"  is  used.  Under  this 
policy  the  plaintiff  shipped  a  number  of  cases  and  packages  of  miscella* 
neons  goods,  apparently  the  equipment  of  an  emigrant.  The  vessel  was 
wrecked,  *and  idl  the  goods  lost,  with  the  exception  of  a  case  of  ^^07 
circular  saws  and  a  case  of  window  sheet-glass :  and  the  question  '- 
is,  whether  that  is  a  total  loss  of  the  packages  which  were  actually  lost, 
or  an  arerage  loss  only.  By  the  contract,  the  assured  was  not  precluded 
from  shipping  goods  of  any  description  he  pleased ;  nor  was  he  bound 
to  disclose  of  what  the  several  packages  consisted.  Upon  the  authority 
of  Duff  9.  MackeuEie,  the  plaintiff  is  clearly  entitled  to  recover  as  for  a 
total  loss  the  value  of  the  packages  which  were  lost ;  and  the  case  is 
wholly  unaffected  by  Ralli  v.  Janson,  6  Ellis  &  B.  422  (E.  G.  L.  R. 
vol.  88). 

Blackburn,  oontrft.(a) — Duff  v.  Mackenrie  proceeded  upon  a  distinc- 
tion which  is  wholly  inapplicable  here.     This  is  an  insurance  against 
total  loss  only, — that  is,  a  total  loss  of  the  subject-matter  of  insurance. 
The  assured,  in  the  event  of  a  total  loss,  was  to  receive  240Z.,  all  or 
nothing.     It  is  impossible  to  conceive  a  mode  of  expressing  that  mean* 
ing  more  clearly  than  that  here  adopted.     In  Duff  v.  Mackensie,  the 
court  suggest  that  the  word  ^^  effects"  was  obviously  employed  to  save 
the  tssk  of  enumerating  the  nautical  instruments,  the  chronometer,  the 
clothes,  books,   furniture,   &c.,  of  which  they   happened  to  consist. 
"  Suppose,"  they  say,  *^*  instead  of  the  general  description  of  r^^ng 
'  master's  effects,'  the  body  of  the  policy  had  enumerated  them,  ^ 
and  then  the  memorandum  had  said, '  The  chronometer,  the  sextant,  the 
hat,  and  the  great-coat  above  mentioned,  to  be  free  from  average,'  &c., — 
might  not  this  be  well  understood  to  mean  that  the  insurer  was  not  to  be 
liable  for  any  partial  damage,  but  was  to  be  liable  for  any  total  loss  of 
any  of  the  specific  things  mentioned  in  the  memorandum  f    And,  if  so, 
we  do  not  feel  constrained  to  hold  that  the  intention  of  the  parties  is 
different,  and  the  subject  of  insurance  one  indivisible  subject,  merely 
because  the  description  in  the  policy  of  the  articles  insured  is  general, 
and  the  memorandum  extends  to  the  whole  subject  of  the  insurance." 
[Williams,  J. — Would  the  judgment  have  been  different  in  that  case,  if 
the  insurance  had  been  upon  ^' effects"  merely?]    It  would  have  been 
had  if  it  had  not.     Ralli  v.  Janson  in  reality  decides  this  case.     Indeed 
all  the  authorities  on  the  subject  are  one  way,  with  the  exception  of 
Bayy  v.  Milford,  15  East  659,  which  must  now  be  considered  as  over- 
ruled.   According  to  the  doctrine  there  laid  down,  if  part  of  the  goods 
insured  had  been  com  and  part  iron,  the  memorandum  would  have 
applied  to  the  former,  and  not  to  the  latter :  if  the  whole  of  the  com 
had  been  lost,  the  assured  would  have  been  entitled  to  recover,  though 
the  iron  were  not  lost.     Wherever  the  right  to  abandon  exists,  it  must 

(«)  The  peinti  maiked  for  ■vgVBMDt  on  the  pwrt  of  the  defbrnUat,  mm, — 

"h  Thaiy  the  policy  being  on  goods  agaiuft  total  loss  only,  and  it  being  admitted  on  the 
eoiat  that  the  total  of  the  gooda  were  not  loat,  there  is  no  cause  of  action  disclosed,  and  the 
dsfcndant  is  entitled  to  Judgment  on  the  whole  record,  whether  the  plea  or  the  replication  be 
w  b«  not  good : 

**  1  That»  if  the  insured  could  by  packing  his  goods  in  a  particular  manner  increase  the  risk 
^  tks  uadnrwriters,  ly  ought  not  to  have  concealed,  tha^  at  the  time  of  the  insurance,  ho 
iataidcd  so  to  pack  them ;  and  that  the  plea  is  good : 

"1  That  the  replication  is  not  sufficient,  the  insured  being  bound  to  disclose  aU  materia] 
ftsli  ia  his  knowledge,  without  inquiry." 
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be  of  the  entire  Bubject-matter  of  insurance.  Em^rigon,  Vol.  IL  c.  17, 
§  8,  p.  248,  says :  ''  Le  Guidon  de  la  Mer,  Gh.  7,  art  7,  8,  et  9,  dis- 
tingae  le  cas  ou  Ton  a  fait  assurer  diverses  espSees  ou  sortes  de  marchan- 
dUiSy  d'avec  le  cas  oiL  I'assurance  porte  sur  le  mSme  genre  de  marchan- 
dises,  telles  que  fruits,  sel,  grains,  victuailles,  ou  autre  provisions.  Dans 
le  premier  cas,  si  Tune  des  marchandises  ^tait  perdue  ou  avarice  audeli 
de  la  moiti^,  on  pouvait  en  faire  d^laissement  aux  assureurs,  et  retenir 
♦qq-i   Tautre.     Dans  le  ^second  cas,  oil  il  s'agit  d'un  mSme  genre 

-I  de  marchandises,  VcuaurS  (est-il  dit)  ne  pourra  faire  dSlau  de  ee 
qui  est  gdtS^  et  retenir  ce  qui  eet  sain;  maisfaudra  qu*il  fosse  dSlaU 
de  tout  Fespeee.  Notre  Ordonnance,  en  Tart.  47,  a  ^tabli  une  r^gle  plus 
simple.  On  ne  pourra^  dit-elle,  faire  dSlaissement  d*une  partie  et 
retenir  Tautre.  Car,  comme  I'obserye  M.  Valin,  ibid.,  le  contrat 
d'assurance,  ^tant  individUy  ne  pent  souffri  aucune  division.  Mais, 
quelque  simple  que  cette  r^gle  paraisse,  elle  a  besoin  de  quelqne 
interpretation.  1.  Je  me  fais  ind^finiment  assurer  10,000  Uv.  snr 
facuUSs  ou  sur  telles  et  teUes  marchandises^  charges  dans  un  tel 
navire,  sans  rien  distinguer ;  cette  assurance  est  une :  unica  assecuratio 
omnium  mercium.  Je  ne  puis  d^laisser  mes  sucres,  et  retenir  mes 
indigos.  De  Luca,  de  Credito,  disc.  108,  No.  11 ;  Gasaregis,  disc.  1, 
No.  110  ;  Valin,  dicto  loco ;  Pothier,  No.  181.  2.  Si  par  une  police, 
je  fais  assurer  mes  sucres,  et  par  une  autre  mes  indigos ;  ou  si,  par  la 
m^me  police,  je  fais  assurer  distinctement  et  s^par^ment  telle  somme 
sur  mes  sucres,  et  telle  autre  somme  sur  mes  indigos,  je  pourrai,  le  cas 
^chdant,  retenir  Tun  de  ces  objects  et  dflaisser  I'autre,  parceque  ce  sont 
deux  assurances  distinctes  Tune  de  Tautre:  du»  assecurationes :  De 
Luca  et  Gasaregis,  d.  locis ;  Valin,  art.  47 ;  Pothier,  n.  182.  Le  sieur 
Peyronet,  de  Bordeaux,  armateur  du  navire  le  Saint-Marc,  s'^tait  fait 
assurer  par  une  mSme  police,  24,000  liv.,  savoir,  6000  liv.  sur  le  corpy 
et  le  reste  sur  les  faeuUSs.  Dans  le  cours  du  voyage,  le  navire  fnt 
declare  innavigable.  L'assur^  aurait  pu,  suivant  la  jurisprudence  alors 
en  vigueur,  faure  abandon  du  corps  et  des  facult^s ;  mais  comme  les 
facult^  et  le  corps  avaient  ^t^  distingu6i  dans  la  police,  il  se  borna  a 
presenter  requite  en  abandon  du  corpSy  et  en  paiement  des  6000  liv, 
assurSes  sur  ieelui,  Les  assureurs  contestaient  cette  requite,  soute- 
nant  que  Tassur^  aurait  dfi  abandonner  ^galement  la  cargaison.  Cette 
*401   ^^^^^P^^'^  ^^^  rejett^ ;  et  par  sentence  de  notre  amiraut^,  rendue 

-'  le  16  mars,  1752,  les  assureurs  furent  condamn^s  i,  payer  le 
somme  demand^e.  8.  Si  je  fait  assurer  une  somme  confus^ment  et 
sans  distinction  sur  corps  etfacuUSsj  et  que  le  navire  fasse  naufrage,  je 
ne  puis  retenir,  en  tout  ni  enpartie,  les  marchandises  sauv^s,  et  d^ 
laisser  le  corps  naufrag^.*'  [Williams,  J. — The  view  which  you  take 
goes  to  show  that  the  decision  in  Duff  v.  Mackenzie  was  wrong ;  which 
we  cannot  admit.  Willbs,  J. — There  are  many  rules  as  to  abandon- 
ment in  the  French  law,  which  are  not  received  here.]  In  Amould  on 
Insurance,  2d  edit.  Vol.  2,  pp.  1158—1160,  it  is  said :  "  Where  a 
gross  sum  is  insured  in  a  single  policy  upon  a  general  class  comprising 
several  particular  subjects,  without  specifying  on  which,  or  to  what 
amount  on  each, — the  insurance  is  one  and  entire,  and  the  abandonment, 
consequently,  must  extend  to  the  whole  class.  Thus,  if  10002.  be  insured 
<  on  goods '  generally,  and  the  goods  in  fact  consist  partly  of  sugars  and 
partly  of  indigoes,  the  assured  cannot,  in  case  of  wreck,  or  otner  con- 
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structive  total  loas,  abandon  his  sugars,  and  retain  his  indigoes,  or  vice 
vers&.(a)  If,  however,  a  specific  and  distinct  sum  be  insured  on  each  kind  of 
commodities, — as  ^  lOOOf.  on  the  sugars,  and  lOOOZ.  on  the  indigoes,' — ^in 
such  case,  either  of  these  two  subjects  maj  be  separately  abandoned.  It  has 
been  said  hj  a  high  authority  in  the  law  of  marine  insurance,  that,  if  the 
several  kinds  of  commodities  are  each  separately  valued  in  the  policy,  they 
may  each  be  separately  abandoned,  even  though  a  specific  and  distinct 
6um  may  not  be  insured  upon  each :    Marsnall   on  Insurance  612^ 
^Accordingly,  in  the  United  States,  where  one  grosi  8um  was     r^.^^ 
insured  ^  on  150  boxes  of  sugars,  valued  at  6000Z.,  5  hampers  of     ^ 
mace,  valued  at  5000Z.,  and  4  tons  of  logwood,  valued  at  250Z.,'  it  was 
held,  that,  under  such  a  policy,  the  assured  might  abandon  each  article 
8eparately.(i)    This  rule  is  doubted  by  Mr.  Phillips,  who  contends  that 
the  iiuurance  in  such  case  is  one  and  entire,  though  the  valuation  is  dis- 
tinct, and  that,  consequently,  the  abandonment  ought  to  be  entire  also.(<?) 
In  this  country,  however,  there  seems  little  doubt  that  the  rule  as  laid 
down  by  Mr.  Marshall  is  that  to  be  acted  upon,  especially  in  cases 
where  perishable  commodities  are  shipped  in  separate  packages ;  when, 
as  we  have  seen,  the  insurance  is  in  practice  taken  to  be  distinct  on  each 
epecies,  even  without  a  special  clause  to  that  e5ect.(c2)     Chancellor  Kent, 
after  noticing  the  doubt  raised  by  Mr.  Phillips,  thus  cautiously  lays 
down  the  rule, — Gomm.  Vol.  8,  p.  329,  edit.  1844, — '  Unless  the  differ- 
ent sorts  of  cargo  be  so  distinctly  separated  and  considered  in  the  policy 
as  to  make  it  analogous  to  distinct  insurances  on  distinct  parcels,  there 
cannot  be  a  separate  abandonment  of  part  of  the  cargo  insured.'  "     In 
Humphreys  v.  The  Union  Insurance  Company,  8  Mason,  U.  S.  429,  440, 
the  insurance  was  on  't  cargo,"  with  the  usual  memorandum  exempting 
the  underwriter  from  particular  average  on  ''  salt,  fish, /rui^,  grain,"  &c. 
The  shipment  consisted  of  a  certain  number  of  boxes  of  lemons  and 
oranges :  the  whole  of  the  latter  were  lost,  but  a  portion  of  the  former 
were  saved ;  and  it  was  held,  that  the  underwriters  were  not  liable  as  for 
a  total  loss  of  the  oranges.    Mr.  Justice  Story  says :  "  The  *fifth  r^^o 
and  last  point  is,  whether  the  plaintiff  is  entitled  to  recover  for  a  ^ 
total  loss  of  the  oranges.     The  argument  is,  that  the  memorandum  is 
not  designed  to  exclude  losses  where  there  is  a  total  destruction  of  any 
specific  separated  portion,  as,  a  box,  hogshead,  or  bale  of  the  memoran- 
dum articles ;  and,  d  fortiori,  not  where  there  is  a  total  destruction  of 
the  whole  of  any  single  memorandum  article.     The  present  insurance  is 
upon  cargo  generally,  and  the  memorandum  in  express  terms  exempts 
the  underwriter  from  particular  averages  or  partial  losses  on  '  salt,  fish, 
fruitj  grain,'  &c.  &c.     The  memorandum  does  not  designate  orange$ 
particularly  by  name,  but  they  are  comprehended  merely  because  they 
fall  under  the  general  description  of  ^ fruit.'    In  the  present  case,  there 
were  1100  boxes  of  lemons,  and  299  boxes  of  oranges  on  board.     Of 

(a)  'EmMgon,  Ch.  zyiL,  }  8,  Vol.  2,  p.  349,  edit  1827.  So  decided  in  the  United  States,  in 
MM  of  a  general  ini nrance  on  a  cargo  eoniisting  of  beef^  batter,  loap,  eandles,  apples,  and 
potatow.  Gneriain  «.  Colombian  Inmiranoe  Compttoy,  7  Johns.  627 ;  cited  Phillips  on  Insn- 
naoe,  Vol  2,  p.  359,  3d  edit. 

(i)  Diedericka  v.  The  Commercial  Insnraaoe  Company  of  New  York,  10  Johns.  234. 

(«)  Phil.  Ins.,  VoL  2,  p.  370.    He  adheres  to  his  opinion  in  the  3d  edit,  pp.  360,  361. 

{i)  See  Sterens  oti  Average,  237,  6th  edit  But  see  BaUi  v.  Janson,  6  EUU  A  B.  422  (E.  C. 
LltToLSS). 
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the  lemons,  806  boxes  were  saved ;  and  supposing  thore  was,  upon  the 
facts  stated  by  the  auditors,(a)  a  total  loss  of  the  oranges,  still  there  is 
no  pretence  to  say  that  the  whole  of  the  memorandnm  article  ^ fruit*  was 
lost.  The  argument^  therefore,  if  it  is  to  stand  at  all,  most  stand  upon 
the  ground  that  the  loss  of  the  whole  of  any  one  article  falling  under 
the  descriptioii  of  '  fruit'  in  the  memorandum,  is  a  loss  for  which  the 
underwriters  are  liable.  It  is  not  distingubhable  in  principle  from  the 
case  of  the  loss  of  a  whole  hogshead  of  sugar,  in  policies  where  sum  ia 
warranted  free  from  particular  aYerage.(6)  ^e  case  of  Dyson  v.  Kow- 
croft,  3  B.  &  P.  474,  seems  to  me  to  be  perfectly  correct  in  principle, 

*4S1  ^u^  ^^  ^'^"^^  A^^og®^^®^  ^P<^^  ^^^^^^  pr ><^<^ipl^-  The  insurance 
-'  was  on  fruit ;  and,  in  the  course  of  the  royage,  the  fruit  was  so 
much  damaged  by  the  perils  of  the  seas  that  it  was  rotten,  and  was 
necessarily  thrown  oyerboard  at  an  intermediate  port,  into  which  the 
ship  was  driven.  The  loss  was  completely  total  by  the  destruction  of 
the  fruit  before  it  arrived  at  the  port  of  destination.  That  case  applies 
to  the  present  no  further  than  it  has  a  tendency  to  prove  that  there  was 
in  contemplation  of  law  a  total  loss  of  the  oranges  by  the  events  of  the 
voyage.  That  point  has  not  been  much  contested  at  the  argument,  and 
may  be  passed  over  without  further  observation."  And,  observing  upon 
Davy  V.  Milford,  15  East  559,  this  distinguished  jurist  says :  '^  The  in- 
surance in  Davy  v,  Milford  was  not  on  each  parcel  of  flax  separatelj, 
but  on  the  aggregate  as  a  totality.  The  memorandum  warrants  the  un- 
derwriter free  of  particular  average  an  the  thing  inaurecL  It  binds  him 
only  to  a  total  loss  of  the  thing  injured.  It  seems  to  me  that  the  error 
of  the  reasoning  is,  in  considering  the  insurance  as  a  separate  insurance 
on  each  distinct  parcel,  and  not  as  an  insurance  on  the  aggregate.  This 
is  a  departure  from  the  policy."  If  that  be  good  law,  how  can  the 
several  packages  here  insured  under  the  general  description  of  ^^  goods" 
valued  at  a  given  sum,  be  taken  divisim  f  In  Brooke  t^.  The  Louisiana 
State  Insurance  Company,  4  Martin,  N.  S.  640,  681,  5  Martin,  N.  S. 
530  (cited,  2  Phillips  on  Insurance,  8d  edit.  642),  mules  were  insured 
from  St.  lago,  in  Mexico,  to  the  island  of  Cuba,  "  against  stranding  and 
total  loss:"  the  assured  claimed  for  a  loss  of  part  of  the  mules  by  perils 
of  the  sea,  the  remainder  having  arrived ;  and  the  court  were,  upon  the 
first  argument  of  the  case,  in  favour  of  the  claim,  but,  on  a  rehearing  be- 
fore the  same  and  another  judge,  the  decision  was  the  other  way. 
Matthews,  J.,  on  the  last  occasion,  says, — 5  Martin  546, — "  The  clear 
^AA-\  '^'evident,  and  ordinary  meaning  of  the  written  clause  in  the  policj, 
-*  on  which  the  present  suit  is  founded,  according  to  just  grammati- 
cal and  legal  construction,  limits  the  liability  of  the  defendants  to  in- 
demnify for  such  loss  only  as  amounts  to  an  entire  physical  destruction 
of  the  whole  cargo,  or  perhaps  a  total  loss  as  to  the  value."  [Willes, 
J. — This  is  all  perfectly  reconcilable  with  the  judgment  of  the  Ex- 
chequer Chamber  in  Ralli  v.  Janson.]  Assuming  that  the  court  are 
against  me  as  to  the  construction  of  the  policy,  if^  at  the  time  of  making 
the  policy,  the  assured  had  in  his  own  mind  determined  what  the  subject- 

(a)  To  wlioitt  it  bad  been  referred  to  report  and  Btate  (be  Iom, — %  proeeeding  eqniTalent  to  » 
referenoe  to  an  arbitrator  to  state  a  case  for  tbe  opinion  of  tiie  oonrt  upon  qnestioni  of  law. 

(6)  Bee  Lewis  v.  Raeker,  2  Bnrr.  1187 :  and  see  Hedbnrg  «.  Pearson,  7  Tannt  154  (E.  C.  L. 
R.  Tol.  2),  2  Marsb.  432  (E.  C.  L.  R.  roL  4);  and  the  judgment  in  Ralli «.  Jaoaon,  S  BUis  k 
B.  4.12,  433  (S.  C.  L.  R.  toI.  88). 
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matter  of  the  insonifkoe  should  eonmBt  of,  it  was  his  duty  to  commmiicate 
it  to  the  nnderwriters :  Middlewood  v.  Blakes,  7  T.  R.  162.     And,  if 
the  plea  be  good,  the  replication  elearlj  affords  no  answer  to  it. 
Bavillj  in  reply,  was  stopped  by  the  conrt. 

Williams,  J. — ^Notwithstanding  the  learned  argument  of  Mr.  Black" 
hum,  I  am  of  opinion  that  it  is  impossible  to  distinguish  this  case  from 
Duff  V.  Mackenzie,  anti,  p.  16.  It  the  defendants  are  dissatisfied  with 
the  law  as  laid  down  in  that  case,  they  must  haye  recourse  to  the  Ex- 
chequer Chamber,  where  it  will  be  set  right,  if  wrongly  expounded  by 
us.  Applying  the  doctrine  of  that  case  tere,  as  soon  as  it  is  ascertained 
that  the  goods  are  of  different  species,  it  is  as  if  the  different  species  had 
been  enumerated.  The  words  **  against  total  loss  only*' cannot  mean 
'^  total  loss  of  the  whole  subject  of  insurance,"  taken  collectiyely,  as  Mr. 
Blackburn  contends.  The  object  is  simply  to  get  rid  of  the  common 
average  memorandum, — to  exempt  the  underwriters  from  responsibility 
except  in  respect  of  a  total  loss  of  the  subject-matters  of  insurance  each 
taken  separately.  I  see  no  more  reason  why  the  different  sorts  of  *'  goods" 
^should  be  enumerated^  than  that  **  master's  effects"  should  be  p^^,. 
separately  described.  The  underwriter  who  insures  '^  goods"  has  I- 
no  right  to  expect  that  they  shall  be  all  of  one  species.  I  cannot  enter- 
tain a  shade  of  doubt  that  tfie  plaintiff  is  entitled  to  recover. 

WiLLES,  J. — ^I  am  of  the  same  opinion.     I  am  unable  to  distinguish 
this  case  from  Duff  r.  Mackenzie.     The  material  words  of  the  policy 
are, — **240?.,  on  ffoodi  so  valued,  agaimt  total  loss  only.**    The  only 
effect  of  these  latter  words  is,  to  strike  out  the  usual  memorandum :  the 
goods  are  warranted  against  general  average.     It  is  now  established  by 
Kalli  r.  Janson,  that,  if  the  goods  are  all  of  one  species,  the  warranty 
against  particular  average  extends  to  the  whole  subject  of  insurance, 
though  it  may  be  contained  in  different  packages.     But  the  court  care- 
fully abstained  from  saying  what  would  have  been  the  case  if  the  goods 
had  been  of  different  kinds.     It  was  proper  to  exclude  that,  because  it 
appeared  from  the  cases  cited  from  the  American  courts  that  the  assured 
was  held  to  have  no  claim  on  account  either  of  a  partial  destruction  of 
the  value  of  the  article,  or  a  destruction  of  a  part  of  the  article,  whether 
it  be  shipped  in  bulk  or  in  separate  packages,  unless  the  policy  indicate 
that  a  loss  is  to  be  adjusted  on  each  package ;  in  other  words,  unless 
each  package  is  separately  valued  and  insured, — see  Humphreys  v.  The 
Union  Insurance  Company,  3  Mason  429, — though  it  is  now  held  the 
other  way  in  America :  see  Brooke  v.  The  Louisiana  Insurance  Company, 
4  Martin,  N.  S.  640,  681,  and  6  Martin,  N,  S.  530.     In  Humphreys  v. 
The  Union  Insurance  Company,  the  goods  were  all  of  one  species,  via. 
fbit :  part  of  the  cargo,  consisting  of  oraaees,  was  totally  lost ;  the 
residue,  consisting  of  lemons,  was  saved :  and  it  was  held  that  the  war- 
ranty against  particular  average  on ''  fruit"  exonerated  the  '^'uiider-  p^^^ 
writers.     In  Brooke  v.  The  Louisiana  Insurance  Company,  the  ■- 
sobject-matter  of  insurance  was  a  number  of  mules,  ana  the  insurance 
was  against  total  loss  only ;  and  it  waa  ultimately  held  that  noUiinff  short 
of  a  physical  total  loss  of  the  whole  number  insured  would  render  the 
^urers  responsible.     That  is  in  accordance  with  the  judgment  of  the 
Eichequer  Chamber  in  Ralli  v,  Janson,  and  goes  to  the  same  extent,  no 
farther.    With  regard  to  the  passage  cited  from  Em^rigon,  it  is  impos- 
tible  to  apply  the  reasoning  of  the  French  law  as  to  abandonment  to  a 
VOL.  m.  K.  B.- 
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totally  different  branch  of  the  law  of  insarance  in  England.  In  Doff  9. 
Mackenzie,  the  insurance  was  upon  ^^  master's  effects,"  free  from  all 
average  ;  and  some  of  the  articles  comprised  in  that  general  term  har- 
ing  been  saved,  the  assured  was  held  entitled  to  recover  the  value  of 
others  which  were  totally  lost, — on  the  ground  that  a  person  insuring 
>^  master's  effects"  must  be  assumed  to  know  that  the  things  so  described 
must  consist  of  articles  of  various  kinds  and  descriptions.  Mr.  Blaeh 
burn  has  very  ingeniously  attempted  to  argue  that  there  is  a  distinction 
between  an  insurance  on  *^  master's  effects, '  and  on  ^^  goods"  general! j. 
But  I  think  it  is  too  subtle  a  distinction  to  be  adopted  into  our  mercan* 
tile  law.  The  meaning  of  the  words  here  used  is, — ^'  I  agree  to  insure 
(to  the  extent  stipulated)  any  cargo  you  may  choose  to  put  on  board" 
Both  parties  must  be  assumed  to  know  that  ^^  cargo"  may  consist  of  goods 
of  different  species.  It  seems  to  me  that  that  brings  the  present  case 
technically  as  well  as  substantially  within  the  decision  in  Duff*  tr.  Mac- 
kenzie, to  which  I  am  disposed  to  adhere.  If  that  decision  is  thought 
erroneous,  the  parties  must  go  elsewhere  to  set  it  right. 

Bylbs,  J. — ^I  am  of  the  same  opinion.  Since  the  case  of  Davy  v. 
^^fj'l  Milford,  15  East  559,  it  seems,  that  the  '^'expression  "  total  loss" 
-I  is  an  ambiguous  one ;  it  may  mean  a  total  loss  of  the  whole  sub- 
ject-matter of  insurance,  or  a  total  loss  of'  part.  Mr.  Blackburn  here 
insists  that  the  total  loss  in  this  policy  means  such  a  loss  as  shall  involre 
the  physical  destruction  of  the  entire  subject  of  insurance.  Consist- 
ently with  Duff  V.  Mackenzie,  I  think  it  is  impossible  to  hold  otherwise 
than  that  the  declaration  in  this  case  is  good,  and  the  plea  no  answer  to 
it.  Judgment  for  the  plaintiff. 


The  general  doctrine  in  the  United  America,   20  Penn.  St.  312.     There* 

States  is,  undoubtedly,  that  there  can  be  fore,  in   Newlin  v.  Insurance  Co.,  nt 

no  total  loss  on  a  memorandum  article  supra,  where  an  insurance  was  effected 

so  loDg  as  any  portion  thereof  remains  on  "  goods  valued  as  per  endorBement 

in  specie,  and  is  of  some  value,  after  on  policy ;"  on  which  the  following  en- 

the  disaster;  and,  by  parity  of  reason,  dorsement was  afterwards  made,  "April 

in  the  case  of  goods  warranted  free  5,   1850,   Schooner  Julia  Eliza — Sa- 

from  particular  average,  under  a  fixed  vannah  to  Philadelphia—on  deck  104 

percentage,  a  partial  loss,  whether  in  bales  (of  cotton),  valued  at  $50  per 

quantity  or  in  value^  below  that  per-  bale — S5200 — 1} — 178,"  and  the  po- 

centage,  is  not  within  the  policy :  Bias  licy  provided  that  <'  no  loss  or  average 

V,  The  Chesapeake  Insurance  Co.,  7  should  be  paid  under  5  per  cent.,"  &c. 

Cranoh,  415 ;  Marean  v.  Union  Insu-  During  the  voyage  four  of  the  bales 

lanoe  Co.,  3  Wash.  C.  C.  256;   De-  were  washed  overboard.    It  was  held 

peyster  t;.  The  Sun  Mutual  Insurance  that  there  was  not  a  total  loss  on  eacb 

<3o.,   17  Barb.  306 ;   American  Insu-  bale,  but  only  an  average  loss  on  the 

ranoe  Co.  v.  Francia,  9  Penn.  St  390 ;  whole,  and  that  the  insured  could  not 

Wain  V.  Thompson,  9  Serg.  &  Rawle  recover.    See  Mobile  Insurance  Co.  9, 

119 ;  Newlin  v.  Insurance  Co.  of  North  McMillan,  27  Ala.  77. 


—   '  I 
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SOPHIA  GOMM,  Demandant ;  JOHN  PARROTT,  Tenant.    July  4, 

Inspccfcaon,  nnder  the  14  k  15  Vict.  c.  99,  b.  6,  can  only  be  had  in  a  case  where  a  discoyery 
eould  hare  been  obtained  by  tiling  a  bill  in  equity. 

A  demandant  in  dower  is  not  entitled  to  inspection  of  the  deed  nndeir  which  the  property  out 
of  which  she  claims  to  be  endowed  was  conyeyed  away  by  her  husband,  as  against  a  bond 
Ude  purehaser  for  yalue,  without  notice  of  the  marriage, — ^the  balance  of  authorities  being 
assumed  to  be  in  farour  of  the  position  that  a  bill  for  discoyery  could  not  be  sustained  in 
sneh  acj 


This  was  an  action  brought  to  recover  dower  to  which  the  demandant 
claimed  to  be  entitled  out  of  certain  woodland  called  The  Ouve  Wood 
and  Tatnals,  in  the  parishes  of  Buckland  and  Aston  Clinton,  in  the 
county  of  Buckingham,  as  the  widow  of  the  late  James  Gomm,  deceased, 
her  late  husband, — ^her  claim  arising  under  the  purchase  deed  and  con- 
veyance to  her  said  late  husband. 

Luihj  in  Trinity  Term  last,  obtained  a  rule  on  behalf  of  the  demand* 
ant,  calling  upon  the  tenant  to  show  cause  why  the  demandant  or  her 
attorney  should  not  be  at  liberty  to  inspect  and  take  extracts  from  a 
certain  deed  of  conveyance  by  way  of  mortgage  from  one  James  Gomm, 
of  the  lands  in  respect  of  which  the  dower  was  claimed  in  this  action^ 
being  the  deed  of  conveyance  first  mentioned  in  the  affidavit  of  the  ten- 
ant,  hereinafter  mentioned.  The  affidavits  upon  which  the  rule  ri^A!^ 
"^was  founded,  were  those  of  the  demandant  and  of  the  tenant,  ^ 
which  had  already  been  used  at  Chambers  upon  a  similar  application. 
The  affidavit  of  the  former  stated  that  she  had  been  informed  and 
believed  that  the  tenant  had  become  the  purchaser  of  the  said  two  woods, 
or  one  of  them,  and  on  such  purchase  the  deed  of  conveyance  to  her 
said  late  husband  was  delivered  to,  and  was  then  in  the  possession  of,  the 
tenant ;  and  that  she  was  advised  that  it  was  material  and  necessary  that 
her  attorney  should  have  an  inspection  of,  and,  if  necessary,  take  extracts 
from  such  conveyance,  as  also  of  the  subsequent  deeds  of  conveyance 
relating  to  the  said  two  pieces  of  woodland ;  and  that  she  could  not 
safely  proceed  to  trial  without  such  inspection. 

The  other  affidavit  stated,  that  the  hereditaments  and  premises  men- 
tioned or  referred  to  in  the  pleadings  in  this  cause,  were,  as  the  deponent 
believed,  about  thirty-five  years  ago  conveyed  to  or  in  trust  for  one 
James  Gomm ;  that  the  same  hereditaments  and  premises  were  a  few 
days  subsequently  to  such  purchase  conveyed  by  the  said  James  Gomm 
and  another  to  certain  persons,  to  secure  the  repayment  of  a  certain 
sun  of  money  then  advanced  and  lent  by  them  to  the  said  James  Gomm, 
to  enable  him  to  pay  the  purchase-money  for  the  same  hereditaments 
and  premises,  ana,  in  default  of  repayment  of  the  same  by  the  said 
James  Gomm  to  the  said  trustees  of  the  principal  money  and  interest, 
upon  trust  for  sale  of  the  same  hereditaments  by  the  said  mortgagees ; 
that  the  deponent  was  informed  and  believed  that  default  was  made  in 
repayment  of  the  money  so  advanced,  and  that  the  said  trustees,  with 
the  concurrence  of  the  said  James  Gomm,  shortly  after  such  mortgage, 
^M  and  conveyed  the  same  to  a  bond  fide  purchaser  for  the  valtuxble  con* 
fideration  in  $uch  deed  mentioned^  the  said  James  Gomm  being  a  party 
to  and  executing  the  conveyance,  and  entering  into  the  usual  *cove-  rutAa 
lULQt  against  encumbrances ;  that  the  trustees  under  the  will  of  ^ 
tach  hst  purchaser  again  sold  the  same  hereditaments  and  premises  for 
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a  valuable  consideration,  and  such  hereditaments  and  premises  were,  witli 
the  exception  next  thereinafter  mentioned,  then  absolutely  rested  in  and 
belonged  to  the  deponent,  for  and  by  reason  of  a  valuable  consideration, 
and  had  been  so  vested  for  some  yearn  without  claim  or  interrnption, 
lave  as  above  mentioned ;  that  ane^half  of  the  field  called  Taitemtdds  k 
the  affidavit  of  the  demandant  was  not  the  deponent's  nroperty,  nor  lai 
he  any  intereet  whatsoever  in  such  ha{f^  the  fee-simple  thereof  and  therm 
being  vested  in  another  party ^  who  held  the  same  under  a  similar  title  to 
that  under  which  the  deponent  held  the  other  half;  that  the  depcment 
never  had  any  notice  or  Knowledge  that  the  said  James  Gfomm  was  ewr 
marriedy  or  had  left  any  widow^  or  that  the  same  hereditaments  and  pre- 
mises were  subject  to  dower^  or  to  any  claim  for  dower,  until  application 
was  made  to  him  by  the  demandant's  attorney  within  the  last  twelve 
months ;  and  that,  m  case  an  order  should  be  made  in  this  case  in  the 
terms  asked  for,  he  would  be  exposing  the  title  of  a  person  not  party  to 
the  suity  and  might  thus  prejudice  his  interest,  without  his  knowledge. 

Wigram  on  Discovery  8l,  82,  Ovey  v.  Leighton,  2  Sim.  k  Stu.  234, 
The  Earl  of  Portarlington  v.  Soulby,  7  Sim.  28,  and  Williams  v.  Lambe, 
8  Bro.  C.  C.  264,  were  referred  to. 

«7.  S.  Maule  showed  cause. — The  short  answer  to  this  rule  is,  that  it 
ia  calling  upon  the  tenant  to  expose  the  title  of  a  third  party.  Besides, 
as  to  a  portion  of  the  property,  the  tenant  is  a  bonfi  fide  purchaser  for 
value,  without  notice.  All  the  cases  are  collected  in  Sugden's  Vendor 
and  Purchaser,  18th  edit.  644,  where  it  is  said:  ^^The  title  of  a  por- 
^^01  ^^^^^^  ^^^  valuable  consideration  '*' without  notice,  is  a  shield  to 
-'  defend  the  possession  of  the  purchaser, — Patterson  v.  Slaughter, 
Ambl.  292, — not  a  sword  to  attack  the  possession  of  others, — Strode  r. 
Slackburne,  3  Ves.  225.  It  is  clear  that  it  will  protect  his  possession 
Arom  an  equitable  title,  although  even  that  has  been  sometimes  ques- 
tioned,— Medlicott  v.  O'Donel,  I  Ball.  &  B.  171 :  and  it  now  seems  to  be 
settled  that  it  will  avail  against  a  legal  title.  In  Burlacet;.  Cooke,  2  Freem. 
24,  Lord  Nottmgham  held  the  plea  to  be  good  against  a  leffal  estate ;  bat, 
in  the  subsequent  case  of  Rogers  v.  Scale,  2  ]^eem.  84,  he  is  reported 
to  have  been  of  a  diiFerent  opinion,  and  to  have  decreed  accordingly' 
But  both  these  cases  appear  to  be  very  ill  reported.  In  Parker  v.  Bl jth- 
more,  2  Eq.  Ca.  Abr.  79,  Prec.  in  Ch.  68,  the  Master  of  the  Rolls 
thought  the  plea  good  against  a  legal  estate.  But,  in  Williams  v.  Lambe, 
8  Bro.  0.  .C  264,  upon  a  bill  filed  by  a  dowress  against  a  bon&  fide 
purchaser,  without  notice  of  the  marriage,  Lord  Thurlow  overruled  the 
plea.  He  said  that  the  only  question  was,  whether  a  plea  of  purchase 
without  notice  would  lie  against  a  bill  to  set  out  dower ;  that  he  thougbt, 
where  the  party  is  pursuing  a  legal  title^  as  dower  is,  the  plea  did  not 
apply,  it  being  only  a  bar  to  an  equitablcj  not  a  legal  claim.  In  a  later 
oa8e,-^errard  t*.  Saunders,  2  Yes.  jun.  454, — Lord  Rosslyn  considered 
it  impossible  that  Rogers  v.  Scale  could  be  the  decision  of  Lord  Not- 
tingham, and  decreed  that  the  plea  could  stand  against  a  legal  as  well 
as  an  equitable  title."  The  judgment  of  Lord  Rosslyn  in  that  case  fully 
sustains  the  principle  now  contended  for.(a) 

^i^^-|      Luskj  in  support  of  his  rule. — That  which  the  ^demandant 
-'  seeks  to  have  an  inspection  of,  is  the  deed  by  which  her  husband  first 

(a)  And  Me  SpwiM**  EqoiteUe  Jvriadiolion  of  tlM  Court  of  Chanctrj,  VoL  %  p.  7I3»  as^ 
aoto(e). 
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eoQTeyed  awsy  the  property  oiit  of  wUeh  she  claims  dower.    Williatng 
V.  Lambe,  3  B.  C.  €•  264,  wae  the  cafie  of  a  bill  for  dower,  Btating  that 
the  plaintiff  was  lawfalhr  married  to  William  Williams,  and  continued 
his  wife  to  the  time  of  bis  death ;  that  William  Williams,  being  seised 
of  laada,  &c.,  during  the  coverture,  in  February,  1783,  sold  the  same 
to  the  defendiant,  who  entered  into  possession  a(  the  same ;  and  that 
Williama  died  in  May,  1786,  leaving  the  plaintiff  his  widow :  the  bill 
therefore  prayed  a  discovery  of  the  lands,  and  that  the  defendant  might 
assign  to  her  one-third  part  as  her  dower.     The  defendant  pleaded  to 
the  diaeoyery  and  relief,  that  he  was  a  purchaser  of  the  estate  (subject 
to  a  mortgage),  for  valuable  consideration,  without  notice  of  the  vendor 
being  married:  and  the  plea  was  overruled, — the  Lord  Chancellor  say* 
ing  ^^  that  he  thooght|  where  the  party  is  pursuing  a  legal  title,  as  dower 
is,  that  plea  does  not  apply,  it  being  only  a  bar  to  an  equitable,  not  to 
a  1^^  claim."     The  note  to  that  case  by  Mr.  Belt  points  out  the  dis- 
tinction, which  it  is  submitted  is  a  sound  one,  between  it  and  Jerrard  v. 
Saonders: — ^^Notwithstanding  what  is  said  to  the  contrary,  in  Bassett 
V.  Noaworthy,  Finch  102,  approved,  as  k  seems  to  be,  by  Lord  Lough-* 
borough,  G.»  2  Yea.  j«n»  457,  458,  and  notwithstanding  what  is  said  oy 
Ur.  Sngden  at  the  conclusion  of  his  work  on  Vendors  and  Purchasera^ 
pp.  667, 668  (5th  edit.),  so  much  respect  is  due  to  Lord  Tburlow's  judg- 
ment in  marking  the  diitinetian  within  itated^  that  the  editor  questions 
whether  the  point  has  been  sufficiently  considered.    The  editor,  in  par<- 
ticular,  much  questions  whether  Lara  Itoughborough  was  aware  of  the 
preunt  determination^  when  he  threw  out  the  general  propositione  above 
adverted  to  in  thie  note^  (2  Yes.  jun.  458.)    Mr.  Beames,  who  is  emi- 
nently versed  in  the  doctrine  of  pleas,  both  at  law  "^and  in  eouity,  r^^in 
aHinctljf  treats  Lord  Thurlow's  decision  here  as  unimpeachable^  ^ 
notwithstanding  he  had  a  few  pa^es  before  ouoted  the  oicta  to  the  con- 
trary in  Bassett  v.  Nosworthy  (vide  Elem.  Pi.  245,  234) ;  and  it  is  very 
eatififactory  to  the  editor  to  find  his  own  sentiments  corroborated  by  th» 
observations  of  Mr.  fioner,  contained  in  his  modern  treatise  on  the  law 
of  Baron  and  Feme,  YoL  1,  446,  447,  2d  edit.,  p.  451.     That  gentle- 
iDan,  speaking  of  the  principal  case,  says, — ^  2%i9  decision^  though  quar- 
rdUd  withj  is^  as  it  would  seem,  sound  and  proper;  for,  when  it  is 
admitted  that  dower  is  a  mere  legal  right,  and  that  a  court  of  equity,  Iq 
aasaming  a  concurrent  jurisdiction  with  oourts  of  law,  prcfessedly  aete 
upon  the  legal  right,  that  court,  in  anaU^g  to  laiP,  wh^e  9ueh  a  plea 
wudd  mot  he  looked  at,  decides  that  in  this  instance  Ae  same  equitable 
flea  is  also  inadmissible.    This  Analogy,  it  is  obvious,  does  not  hold 
where  the  widow  applies  {or  equitable  relid^  as  the  removal  of  termi^ 
kc    In  such  cases,  the  equitable  plea  of  bein^  a  purchaser  for  value 
witboot  notice,  cannot,  as  it  would  seem,  be  reeuled.    In  thefiret  case^ 
the  widow,  proceeding  upon  the  concurrent  jurisdiction  of  the  court, 
fserelg  forces  a  right  which  the  defendant  cannot  at  law  resist  by  eueh 
s  mode  af  defence  :  in  the  second  isase,  she  applies  to  the  equity  of  the 
tmri  to  take  away  from  him  a  defence  which  at  km  would  protect  him 
yainst  her  demand,*    The  editor  has  also  to  observe  that  Lord  Bedes- 
cUe,  in  the  last  edition  (8d)  of  his  treatise  (p.  88),  does  not  question 
the  decision  in  the  principal  case;  with  regard  to  which  the  pro^ 
fession  should  also  be  referred  to  1  BaU  &;  B.  171,"  Medlicott  «. 
ODoneL    Hwe,  the  plaintiff  is  asserting  a  strictly  l^ed  ri^t    In^ 
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Curtis  V.  Gartis,  2  Bro.  C.  C.  620,  which  was  the  case  of  a  bill  filed 
by  a  widow,  against  the  heir  of  her  husband,  for  dower,  the  Master 
^^q-i   *of  the  Rolls  says :  ^^  Generally  there  are  no  damages  in  real  actions, 

-'  but,  so  favourable  was  the  law  to  this  particular  action,  that  it  pro- 
vided a  special  relief  for  the  widow,  by  giving  her  damages."  And  at 
the  conclusion  of  his  judgment,  he  adds :  ^*  I  agree  moat  fully  in  thinking 
that  the  widow  labours  under  80  many  disadvantages  at  law  from  th 
embarrassments  of  trust-termSj  ^c.,  that  she  is  fully  entitled  to  everif 
assistance  that  this  court  can  give  her^  not  only  in  paving  the  wayfot 
her  to  establish  her  right  at  laWy  but  also  by  giving  complete  relief  wheh 
the  right  is  ascertained.^*  That  was  followed  by  Williams  v.  Lambe, 
which  has  never  been  overruled.  Jerrard  v.  Saunders,  2  Ves.  jun.  454, 
was  not  a  case  of  dower.  Every  purchaser  must  know  that  the  estate 
is  liable  to  that  sort  of  encumbrance :  he  is  bound  to  inquire  into  the 
fact  of  marriage,  and  therefore  cannot  be  said  to  be  a  purchaser  without 
notice.  Sir  James  Wigram,  in  his  treatise  on  Discovery,  2d  edit.  p.  81, 
enumerating  the  exceptions  to  the  cases  in  which  a  plaintiff  in  equity 
was  entitled  to  exact  from  the  defendant  a  discovery  as  to  matters 
material  to  his  case,  says, — "  So,  formerly,  if  the  defendant  were  a  pur- 
chaser without  notice  of  the  plaintiff's  claim."  ^'But,"  he  adds,  'Mater 
decisions  seem  to  consider  a  purchaser  for  value  without  notice,  as  not 
Entitled  to  any  greater  privilege  than  a  party  having  any  other  ground 
of  defence."(a)  That  learned  author  does  not  put  it  on  the  ground  of 
the  peculiar  nature  of  the  action  of  dower.  In  Medlicott  v,  O'Donel, 
1  Ball  &  B.  171,  adverting  to  an  argument  which  had  been  urged  at  the 
bar,  that  the  plea  of  purchase  without  notice  did  not  apply  to  the  case 
of  an  equitable  estate.  Lord  Chancellor  Manners  says, — ''  I  have  always 
HLfLA-y   thought,  that  he  who  had  the  *best  right  to  call  for  the  legal 

^  estate,  is  entitled  to  this  defence :"  and  he  refers  to  Williams  v, 
Lambe.  [Williams,  J. — Was  Medlicott  v.  O'Donel  cited  in  Joyce  r. 
De  Moleyns,  2  Jones  &  Lat.  874  ?]  It  was  not.(i)  The  same  distinc- 
tion is  taken  in  Collins  v.  Archer,  1  Russ.  &  M.  284,  where  Sir  John 
Leach,  M.  R.,  says :  ^^  The  defendant  states  by  his  answer  that  he  is  a 
purchaser  for  valuable  consideration,  without  notice  of  the  plaintiff's 
prior  charge.  Following  the  case  of  Williams  v,  Lambe,  and  the  general 
principle  of  a  court  of  equity,  I  am  of  opinion  that  that  defence  is  of  no 
avail  against  the  legal  title."  In  Story's  Equity  Jurisprudence,  6th 
edit.  §§  630,  631,  the  learned  author,  speaking  of  Williams  v.  Lambe, 
says :  *'  This  decision  has  been  often  found  fault  with,  and,  in  some 
cases,  the  doctrine  of  it  denied.  It  has,  however,  been  vindicated  with 
great  apparent  force,  upon  the  following  reasoning.    It  is  admitted,  that 

(a)  Referring  to  Ovej  «.  Leighton,  2  Sim.  A  Sto.  234^  The  Earl  of  Portarlington  «.  Sonlbji 
7  Bim.  28,  and  Sngden'a  Vendors  and  Purchasers  304. 

(6)  In  Joyce  v.  De  Moleyns,  it  was  held  by  Sir  E.  Sagden,  C,  that «  purchase  for  a  rslnabli 
consideration,  without  notioe,  is  a  defence  as  well  agidnst  a  legal  as  an  tquitable  title.  That  esse 
ii  obserred  upon  by  Lord  Cottenham,  C,  in  Eraser  v.  Jones,  17  Law  J.,  Chan.  353,  tbas:-^ 
^Bat  then  comes  the  question  which  I  should  not  have  had  much  difficulty  about  if  it  had  not 
bean  for  the  case  of  Joyce  v,  De  Moleyns,  which  raises  a  proposition  that  I  believe  is  raised 
for  the  first  time;  because  the  case  of  Wallwyn  v.  Lee,  9  Yes.  24,  which  is  supposed  to  have 
been  an  authority  for  it»  is  rery  distinguishable :  but  it  raises,  undoubtedly,  a  question,  and 
one  that  is  perhaps  extremely  difficult  to  deal  with  against  the  authority  on  which  that  easf 
was  pronounced :  at  least,  it  is  one  that  requires  eareful  consideration  before  I  should  feel 
justified  in  oyerruling  a  decision  so  much  considered  as  the  case  of  Joyce  v.  De  Mol«7^ 
appears  to  have' been." 
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dower  is  a  mere  legal  right ;  and  that  a  court  of  equity,  in  assuming  a 
concurrent  jurisdiction  with  courts  of  law  upon  the  subject,  professedlj 
acts  upon  the  legal  right;  for,  dower  does  not  attach  upon  *an  r^rr 
equitable  estate.    In  so  acting,  the  court  should  proceed  in  analogy  ■> 
to  the  law,  where  such  a  plea,  of  a  purchase  for  a  valuable  consideration 
without  notice,  would  not  be  looked  at ;  and  therefore  as  an  equitable 
plea  it  should  also  be  inadmissible.     But  this  analogy  will  not  hold 
where  the  widow  applies  for  equitable  relief,  as,  for  the  removal  of  terms 
out  of  her  way,  or  for  a  discovery.     In  the  latter  cases,  the  equitable 
plea  of  a  purchase  for  a  valuable  consideration  without  notice,  cannot 
be  resisted.     In  the  former  case,  the  widow,  proceeding  upon  the  con- 
current jurisdiction  of  the  court,  merely  enforces  a  right,  which  the 
defendant  cannot  at  law  resist  by  such  a  mode  of  defence.    In  the  latter 
case,  she  applies  to  the  equity  of  the  court,  to  take  away  from  him  a 
defence  which  at  law  would  protect  him  against  her  demand."     ^'  Other 
learned  minds  have,  however,  arrived  at  a  differ^  conclusion,  and  have 
insisted,  that,  upon  principle,  the  plea  of  a  purj^se  for  a  valuable  con- 
sideration, without  notice,  is  a  good  plea  in  all  cases,  against  a  legal  as 
well  as  against  an  equitable  claim ;  and  that  dower  constitii^s  no  just 
exception  from  the  aoctrine.     They  put  themselves  upon  the  general- 
principle  of  conscience  and  equity,  upon  which  such  a  plea  must  always 
stand ;  that  such  a  purchaser  has  an  equal  right  to  protection  and  sup^ 
port  as  any  other  claimant ;  and  that  he  has  a  right  to  say,  that,  having 
bon&  fide  and  honestly  paid  his  money,  no  person  has  a  right  to  require 
him  to  discover  any  facts  which  shall  show  any  infirmity  in  his  title.    The 
general  correctness  of  the  argument  cannot  be  doubted ;  and  the  only 
recognised  exception  seems  to  be  that  of  dower,  if  that  can  be  deemed  a 
fixed  exception."     And  in  a  note  to  this  passage,  it  is  said:  '^  The 
aathorities  are  both  ways.     The  case  of  Williams  v.  Lambe,  3  Bro.  C.  C. 
264,  Collins  v.  Archer,  1  Russ.  &  M.  284,  and  Rogers  v.  Scale,  2  Freem. 
84,  are  in  favour  of  the  doctrine  that  *the  plea  is  not  good  against  p  ^^q 
a  legal  title.     Against  it  is  the  decision  in  Burlaoe  v.  Cooke,  2  ^ 
Freem.  24,  Parker  v.  Blythmore,  2  Eq.  Abr.  79,  Prec.  in  Ch.  68,  Jerrard 
r.  Saunders,  2  Yes.  jun.  454,  and  Payne  v.  Compton,  2  T.  &  C.  (Exch.) 
457, 461,t  Blain  t^.  Harrison,  11  Illinois  R.  384.    Mr.  Sugden,  in  a  very 
late  edition  (1826)  of  his  work  on  Vendors  and  Purchasers,  Ch.  18,  pp. 
762,  763,  maintains  that  the  authorities  in  favour  of  the  sufficiency  of 
the  plea  against  a  legal  title  preponderate ;  and  that,  therefore,  we  may 
venture  to  assert  that  it  will  protect  the  purchaser  against  a  legal  as  well: 
as  against  an  equitable  claim.     On  the  other  hand,  Mr.  Beames,  Mr** 
Belt,  and  Mr.  Roper  maintain  the  opposite  doctrine:  Beames,  PI.  Eq. 
234,  245 ;  3  Bro.  C.  C.  264,  n. ;  1  Roper  on  Husband  and  Wife  446, 
447  (2d  edit.  451).     See  also  Medlicott  v.  O'Donel,  1  Ball  &;  B.  171 ; 
Mitford,  PL  Eq.,  274,  by  Jeremy,  and  note  {d) ;  2  Fonbl.  Eq.  B.  2, 
CIl  6,  §  2,  note  (b) ;  1  Fonbl.  Eq.  B.  1,  Ch.  4,  §  25,  and  note.     In  a 
case  of  such  conflict  of  learned  opinions,  a  commentator*8  duty  is  best 
performed  by  leaving  the  authorities  for  the  reader's  own  judgment. 
See  Park  on  Dower,  Ch.  15,  pp.  327,  328,  and  the  reporter's  note  to  1 
Boas,  k  M.  289."     Although  there  is  this  conflict  of  a-Uhorities,  it  is 
submitted  that  the  demandant  is,  upon  general  principles,  entitled  to  a 
discoTery  as  to  the  contents  of  the  deed  in  question,  in  order  to  prove 
ht  case.    [Cbssswbll,  J* — The  deed  of  which  you  to  seek  to  have  au 
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inspection  is  not  part  of  your  title.  It  is  true  yoa  want  it  for  the  pio^ 
pose  of  proving  your  case :  but  it  is  a  deed  in  which  you  have  no  interest 
Have  you  any  authority  for  giving  discovery  of  a  deed  under  which  the 
tenant  holds  r]  The  deed  in  question  proves  that  the  tenant  takes  the 
land  in  fee  from  the  husband* 

^igYi       Cbbsswsll,  J. — ^I  think,  as  the  case  is  one  of  so  muob  ^difficultj 
•'  that  Story  declines  to  decide  it,  it  is  incumbent  on  us  to  take  time 
to  look  into  the  authorities.  Cur*  ady.  vult. 

WiLLiAHa,  J.,  now  delivered  the  judgment  of  the  court : — 

In  this  case,  the  demandant  in  an  action  in  dower  obtained  a  rule 
calling  on  the  tenant  to  show  cause  why  her  attorney  should  not  hare 
inspection  of,  and  if  necessary  take  extracts  from,  a  certain  deed.  The 
rule  was  founded  on  an  affidavit  made  by  the  demandant,  stating  thai 
she  is  advised  and  believes  that  her  claim  to  dower  arises  under  the 
purchase-deed  and  conveyance  to  her  late  husband,  and  that  she  has 
been  informed  and  beljgves  that  the  tenant  has  become  the  purchaser  of 
the  propertj^  out  of  ^l^|ph  she  is  suing  for  dower,  and  tnat,  on  such 
purcnase,  the  deed  of  cdnveyanoe  to  her  husband  was  delivered  to  and 
li  now  injpossession  of  the  tenant,  and  that  she  is  advised  that  it  is 
material  and  necessary  that  her  attorney  should  have  the  inspection,  &c 
.  The  tenant  has  made  an  affidavit  in  answer,  from  which  it  appears 
that  some  years  ago  he  became  a  purchaser  of  the  lands  in  question  for 
value,  and  without  notice  that  they  were  in  any  way  subject  to  dower. 
And  it  was  thereupon  contended  before  us,  on  showing  cause  on  bis 
behalf,  that,  inasmuch  as  previous  to  the  passing  of  the  Common  Law 
Procedure  Act,  1854,  a  discovery  could  not  have  been  obtained  by  filing 
a  bill  in  equity  in  such  a  case,  no  inspection  could  be  compelled  under 
that  statute.  And  the  only  question  is,  whether  such  a  discoyery  could 
have  been  so  obtained  or  not. 

On  referring  to  the  authorities,  it  appears  that  this  is  a  point  which 
^  i.^-,  has  been  much  controverted.  In  the  case  '^of  Williams  v.  Lambe, 
^^J  3  Bro.  C.  C.  264,  on  a  bill  filed  by  a  dowress.  Lord  Thurlow  over- 
ruled  a  plea  of  a  bon&  fide  purchase,  without  notice  of  the  marriage: 
^nd  his  Lordship  said  that  he  thought,  where  the  party  is  pursuing  a 
legal  title,  as  dower  is,  that  plea  does  not  apply,  it  being  only  a  bar  to 
an  tquAable^  not  to  a  legal  claim.  And  the  same  point  was  decided  by 
Leach,  M.  B.,  in  Collins  v.  Archer,  1  Russ.  k  M.  284 ;  and  his  Honour 
said,  U»at,  following  the  case  of  Williams  v.  Lambe,  and  the  general 
principle  of  a  court  of  equity,  he  was  of  opinion  that  the  defence  was 
of  no  avail  against  the  legal  title. 

On  the  ower  hand,  in  Jerrard  v.  Saunders,  2  Yes.  jun«  454,  Lord 
Loughborough  held  that  the  plea  eould  stand  against  a  legal  as  well  as 
an  equitahle  tide.  In  Roper  on  Husband  and  Wife,  2d  edit.  p.  451, 
the  author  approves  of  the  doctrine  of  Williams  v.  Lambe.  But  a  con- 
trary yiew  is  taken  in  a  note  to  this  passage  by  the  learned  editor,  Mr. 
Jacob.(a)     And  Lord  St  Leonards^  in  his  treatise  on  Vendors  and 

(a)  The  note  is  m  follows : — "  A  limilu  rale  wu  Mted  on  in  Rogen  9.  Seate,  2  Frees.  84,  S 
Bq.  Ca.  Abr.  70 :  and  tee  Medlicett  v.  O^Bonel,  1  Ball  4  B.  171.  But  the  prineiple  that  eqvi^ 
will  not  interfere  against  a  pnrohaser  for  valnahle  eonsideratifm  without  notice,  U  eommonll 
laid  down  in  general  terms  without  reference  to  the  nature  of  the  plaintiff's  title :  And  io  Wal* 
wjn  o.  Lee,  9  yes.  24»  33,  the  Lord  Chaneellor  held  a  plea  of  purchase  good  to  a  bill  for  diseo- 
Tiry  and  relief,  founded  on  a  legal  title.    See  to  the  same  «&ct  Jerrard  e.  Saunders,  2  y««.  j«^ 
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Purckasers,  c.  *18,  ako  expressed  his  opinion  in  favour  of  Lord  n^^q 
Loaghborough*s,  and  against  Lord  Thnrlow's  rating ;  and  afler-  ^ 
wards,  afi  Chancellor  of  Lreland,  decided  the  case  of  Joyce  v.  De  Moleyns, 
2  Jones  k  Lat.  374,  accordingly.  A  subseqnent  case  of  The  Attorney- 
OeneraJ  v.  Wilkins,  17  Beavan  z85,  has  occurred  before  Bomillyy  M.  R., 
and  his  decision  was  in  accordance  vith  that  of  Lord  St.  Leonards.  And 
lu8  Honor  stated  the  principle  to  be,  that,  when  you  once  establish  that 
a  pecBon  is  a  purchaser  for  value,  without  notice,  a  court  of  equity  will 
give  no  assistance  a^inst  him ;  but  the  right  must  be  enforced  at  law. 

It  appears,  then,  that  the  weight  of  authority  is  greatly  in  favour  of 
the  proposition  that  no  bill  for  a  discoyery  could  have  been  maintained 
in  this  case  before  the  Common  Law  Proeedore  Act^  1854.  Gonse* 
quently,  we  think  that  this  rule  must  be  disohar^^ed,  and  with  costs* 

Rule  discharged,  with  costs. 

4Mt  Parkv  «.  BlfthBiOM^  Pne.  in  Ck.  M,  t  Bq.  Ca.  Abr.  19,  Hobinion  o.  Ha/nes,  Qilb.  Eq. 
8fl^  tSL  And  a  m&tu  to  b«  elssr  thst  a  plea  «f  puroliaM  k  a  good  defence  to  a  bill  of  dis- 
eoreiy,  febMigli  the  fiBtniiFt  iiHe  be  legal :  Bvriaet «.  Cooke,  1  Jreem.  ^  2  Eq.  Ca.  Abr.  681 ; 
iAtrj  V.  WflHaqM^  1  yeru.  27  j  fiUbop  of  Woieeeter  «•  Pai^ai^  2  ycm.  2M ;  HoaM  v.  Parkerj 
1  Coz  221«  1  Bjo.  C.  C.  578." 
See  Erigbt  oa  BnriMiid  aad  Wilis  VoL  1,  pp.  d22,  428. 


It  had  been  held  m  several  cases  in  coniictiBg  anthoritiaB  on  this  questiaa, 
the  United  States,  following  Williams  and  the  distinction  was  taken  between 
V.  lAvahe,  oiled  above,  that  the  plea  of  a  ease  where  a  bill  seeks  to  establish 
puvhaaer  without  notioe  can  only  be  and  enforce  a  legal  title  agdnst  a  bond 
interpoied  as  against  an  equitiAle  title :  fide  purchaser,  and  where  the  legal 
Sadgnve  t.  Snelgroye,  4  Deannis.  274 ;  title  is  perfectly  clear  and  distinct,  and 
Bltke  9.  Heywaid,  1  Bailey  Kq.  208 ;  the  object  of  the  bin  is  merely  to  en> 
Lanovre  9.  Beam,  10  Ohio  498;  Jen-  force  an  equitable  remedy  or  right 
kioa  V.  Bodley,  1  8m.  k  M.  Gh.  888 ;  attached  to  that  title,  as  one  to  fore- 
Wailee  «.  Cooper,  24  Mississippi  208 ;  close  a  legal  mortgage,  in  which  latter 
Brown  V.  Wood,  6  Bich.  Eq.  155 ;  case  it  was  held  that  the  plea  furnished 
Dsnidl  V,  HoQingshead,  16  Oec^gia  no  defence.  The  case  was  affirmed  on 
190.  Bat  see  Flagg  0.  Mann,  2  Sumn.  this  point  in  the  House  of  Lords: 
486.  Id  Golyer  v.  Finch,  19  Beay.  500,  Colyer  v.  Finch,  5  H.  L.  Gas.  905. 
tt  attempt  was  made  to  reooneile  the 


OATTKTLSTT  v.  KING  and  Another.    June  2T. 

A.  nthodied  Bf  a  bfokmr,  to  disteaia  f(Mr  fimt  doa  io  Un  from  C.  B.,  hftvlng  stored  for  tba 
pupon  of  tzeeatiiig  thowurtaty  took  ftwa/,  imongsi  other  ihxBgn,  oertaiB  books  and  pap^n 
Miek  wwn  aMvand  Bot  to  be  ^strilndble),  and  omitted  to  insert  fhem  in  the  inrentory : — 
Hdd,  thet  A.  wu  liable,  jolntfy  vifh  B.,  la  tmptM, 

This  was  an  action  of  trespass  against  two  persons  named  King  and 
Slliott  for  seizing  and  carrying  away  the  plaintiff's  goods  under  colour 
of  a  distress  for  rent.  The  goods  in  question  consisted  of  gas-fittingL 
l^eys  of  certain  cupboards,  and  a  number  of  ledgers,  daj-booka,  ma 
pspers. 


iO  QAUNTLETT  v.  KING.    T.  V.  1857. 


4^801  *^^^  cause  was  tried  before  Williams,  J.,  at  the  first  sitting 
-I  at  Westminster  in  Easter  Term  last,  when  a  verdict  was  taken  for 
the  plaintiff,  by  the  direction  of  the  learned  jad^e,  for  82.  6»., — the  Take 
of  the  goods  the  taking  of  which  was  complamed  of  being  separately 
assessed  by  the  jury  as  follows,  viz.  the  gas-fittings  at  12.,  the  keys  at 
8».,  and  the  books  at  2L ;  and  leave  was  reserved  to  the  defendant  to 
move  to  reduce  the  verdict  bv  the  sum  of  40«.,  if  the  court  should  be  of 
opinion  that  there  was  no  evidence  of  prior  authority  by  Elliott  to  Ebg 
to  seize  the  books,  or  of  subsequent  ratification  by  the  former  of  the 
seizure. 

As  to  the  books  and  papers,  the  facts  were  these : — ^Rent  being  in 
arrear  from  Grauntlett  to  Mliott,  the  latter  authorized  King,  a  broker, 
to  distrain,  ^ing,  finding  the  books  and  papers  in  a  sack  in  a  cupboard 
on  the  premises,  without  (as  he  said)  formally  distraining  them,  took 
them  away  to  his  own  house,  notwithstanding  the  remonstrances  of  the 
tenant's  wife,  who  said  they  could  be  of  no  value  to  any  one  but  them- 
selves. Three  weeks  after  the  distress,  the  plaintiff's  attorney  wrote  to 
Elliott  demanding  the  books  and  papers ;  and  about  a  week  afterwards 
King  called  upon  him,  and  offered  to  give  them  up,  if  the  plaintiff  woald 

five  up  possession  of  the  premises  to  the  landlord.  Ultimately,  however, 
V  the  direction  of  the  landlord.  King,  the  broker,  gave  them  up.  It 
did  not  appear  that  the  books  and  papers  were  mentioned  in  the  inven- 
tory. 

Lush,  in  Easter  Term,  obtained  a  rule  nisi  to  reduce  the  damages,  in 
accordance  with  the  leave  reserved.  He  submitted  that  Elliott,  the 
landlord,  was  not  liable  in  trespass  for  the  act  of  King,  whom  he  had 
employed  to  distrain,  in  seizing  the  books  and  papers,  unless  he  autho- 
rized it  beforehand  or  subsequently  (with  knowledge)  assented  to  it; 
referring  to  Freeman  t;.  Kosher,  13  Q.  B.  780  (E.  G.  L.  R.  vol.  66). 
^611  *  Morgan  Lloyd  now  showed  cause. — There  clearly  was  evidence 
-I  enough  to  warrant  the  jury  in  coming  to  the  conclusion  that  the 
landlord,  Elliott,  ratified  the  act  of  the  broker  in  seizing  the  books  and 
papers.  [Williams,  J. — ^It  was  assumed  throughout  that  these  things 
were  not  distrainable :  but  I  protest  I  do  not  understand  why  not 
Luih. — There  is  no  doubt  everything  may  be  distrained  which  can  be 
brought  back  to  the  premises  in  the  same  plight  and  condition.  It  may 
be  that  these  articles  were  valueless  to  the  distrainor :  but  the  saleable 
value  is  not  an  element  in  the  consideration  as  to  whether  they  are  dis- 
trainable. The  contention  on  the  part  of  the  defendants  at  the  trial 
was,  that  these  goods  had  in  truth  never  been  distrained  at  all.]  There 
can  be  no  doubt  that  the  books  and  papers  were  distrained  with  the 
other  goods :  the  defendants  were  not  the  less  guilty  of  a  trespass  in 
taking  them  away,  that  they  omitted  to  insert  them  in  the  inventory. 
It  is  submitted  that  the  landlord  was  liable  for  the  acts  of  the  broker, 
under  the  original  authority  given  to  him :  but  that,  at  all  events,  there 
was  ample  evidence  of  ratification  to  go  to  the  jury. 

Luahj  Q.  C,  in  support  of  his  rule. — The  liability  of  the  landlord 
for  the  act  of  the  broker  is  accurately  defined  in  Freeman  v.  Kosher,  13 
Q.  B.  780  (E.  C.  L.  R.  vol.  66).  There,  in  trespass  against  a  landlord, 
it  appeared  that  he  gave  a  broker  a  warrant  to  distrain  for  rent,  and 
the  broker  took  away  and  sold  a  fixture,  and  paid  the  proceedi  to  Me 
drfendantf  who  received  them  without  inquiry,  but  without  knowledge 
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that  anything  irregalar  had  been  done :  and  it  vas  held  that  no  snch 
anthoritj  or  assent  appeared  as  would  sustain  the  action.  In  delivering 
the  judgment  of  the  court,  Patteson,  J.,  said :  *^  It  is  clear  that  a  prin- 
cipal is  not  responsible  for  a  trespass  by  an  agent,  unless  he  gave  a 
prior  authority  or  ^subsequent  assent.  Here,  the  warrant  was  the  rgn 
only  prior  authority,  and  clearly  did  not  extend  to  destroying  a  ^ 
boilding  or  removing  a  fixture.  The  chief  reliance  was  therefore  placed 
on  the  receipt  of  the  money  as  proof  of  a  subsequent  assent ;  but,  as 
the  defendant  had  no  knowledge  that  a  trespass  nad  been  committed, 
and  received  it  in  the  belief  that  his  warrant  had  been  lawfully  executed, 
the  receipt  under  such  circumstances  is  no  evidence  of  assent.  Where 
the  principal  is  responsible  for  damage  arising  from  the  want  of  skill  or 
mistake  of  the  agent  in  the  course  of  the  performance  of  his  employ- 
ment, the  principal  is  not  responsible  in  trespass,  but  in  case ;  and  the 
form  of  the  action  involves  an  interest  of  some  importance,  as  the 
measure  of  damages  in  an  action  on  the  case  would  be  confined  to  an 
indemnity."  Here,  neither  did  the  landlord  authorize  the  trespass,  nor 
did  he  ratify  it.  The  books  and  papers  were  not  distrained.  It  is  true 
the  broker  removed  them  off  the  premises ;  but  they  were  never  treated 
as  part  of  the  distress.  [Williams,  J. — The  evidence  showed  that 
the  asportation  was  complete  before  the  landlord  ascertained  what  he 
had  taken :  I  have  no  doubt.  Gocebubn,  C.  J. — Do  you  contend  that 
a  landlord  who  gives  a  general  authority  to  a  broker  to  distrain,  is  not 
responsible  for  the  act  of  the  broker  in  exceeding  his  authority  ?]  There 
would  be  little  difficulty,  it  is  submitted,  in  sustaining  that  proposition, 
if  the  rule  were  so  framed  as  to  admit  the  argument.  These  articles, 
however,  never  were  distrained  at  all. 

CocKBURK,  G.  J. — It  is  clear  that  this  rule  must  be  discharged.  The 
hooks  and  papers  in  question  were  undoubtedly  taken  by  way  of  distress. 
The  broker  whose  business  it  was  to  make  the  levy,  found  the  articles, 
amount  other  goods  of  the  tenant,  in  a  cupboard,  and  he  seizes  them 
all.    It  appears  to  me  that  that  puts  an  end  to  the  question. 

^Williams,  J. — ^I  am  entirely  of  the  same  opinion.  In  either  vi^ao 
view,  the  plaintiff  must  be  entitled  to  succeed.  The  articles  in  >- 
question  were  clearly  taken  as  a  distress.  They  were  carried  away  by 
King's  orders,  in  spite  of  the  remonstrances  of  Gauntlett's  wife. 
Whichever  account,  therefore,  was  the  true  one,  the  books,  &c.,  were 
taken  as  a  distress  for  the  landlord.  Finding  afterwards  that  the  broker 
had  made  a  mistake,  he  caused  them  to  be  returned  to  the  plaintiff.  He 
could  not  purge  the  trespass  which  was  already  complete,  by  omitting 
to  insert  these  tilings  in  the  inventory.  King  was  clearly  acting  as  the 
agent  of  Elliott^  and  both  are  liable.  Rule  discharged. 
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At  the  poii-terminal  iittings  in  banc,  no  biuinesg  oan  be  taken  except  that  of  whieh  notice  bat 

been  given. 

This  case  (a  demurrer)  was  called  on  in  its  turn  on  the  first  day  of 
these  sittings,  and  was  struck  out. 

ArehibaMlj  for  the  plaintiff,  now  moved  that  the  case  might  be  restored 
to  the  paper. 
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Gbesswbll,  J.«^We  are  flitting  here  Boder  the  anthori^  of  an  act 
of  parliainent,(a)  for  the  purpose  of  disposing  of  such  busineBS  as  is 
specified  in  the  notice  which  has  been  giyen.(^  Yon  are  now  aiaking 
an  original  motion.    We  have  no  power  to  entertain  it. 

The  rest  of  the  court  concurring, 

Archibald  took  nothing. 

(a)  Theae  pofi-temiiMl  littiiigfl  in  iMuie  w«re  eriginaSy  beld  niid«r  Hm  BaHiiRity  of  At 
lUtoto  1  A  2  Viot  0.  S2,  ^  for  the  piurpoM  of  4iipoiiDg  of  buteen  then  pmdiBif  and  imd»> 
ekledy"  B.  1 :  uid  th«  Sd  seeiion  enacted  th*t  aneb  dUibgi  ahonld  be  botden  bjr  lirtiie  «f  a  rale 
or  order,  to  be  Biade  ia  or  o«t  of  term,  whereof  «  week'i  notioe  ahonld  be  pnb^iabed  in  tbf 
London  Gaaetie,  and  affixed  on  the  onteide  of  the  conrt>  and  in  the  jndgea*  chainbera  aafl 
Blasters'  offiees,  speeifying  the  p»rUoalar  basiness  to  be  taken  thereat  Kow,  by  tin  96A 
seotioa  of  the  Gonmon  Law  Proeedme  Aot»  165d»  17  M  16  Vtot  o.  125,  It  is  proTldod  that  <'tbe 
superior  oourta  may  ^point  and  hold  attttiags  either  in  bane  M  for  the  trial  ef  Saanea  in  §ui 
bj  judge  or  jarj,  at  any  time  or  tines,  whether  in  term  or  Taoation,  not  being  betifMB  the  1^ 
of  August  and  the  24th  of  October."    The  notice  in  the  Gaietto  is  no  longer  giT^O. 

(&)  The  notioe  intimated  that  the  court  would  proceed  in  disposing  of  tiie  buaineaa  pendiag 
in  the  <<  spedal  paper"  and  in  the  paper  of  **  new  trilaSs/' 


--*,  'JONES  V.  THE  PROVINCIAL  INSUEANCE  COMPAFT. 
•^  J  Juljf  4, 

Upon  effecting  a  policy  on  hk  lifs^  in  Ni««ary,  1855,  tfie  propoaod  assured  tf gned  •  ^»dm^ 
tkm,  as  the  basis  of  the  insunuue,  steting  "  that  his  age  did  not  oKoeod  twenty-niaa  yosit} 
that  he  had  had  the  small-pox  or  cow-pox;  that  he  had  not  had  certain  spaaified  dmeaaw; 
that  no  proposal  to  insure  his  life  had  been  declined  at  any  office ;  that  he  was  then  ia  goeA 
health,  and  did  ordinarily  or^oy  good  health ;  and  that  he  wot  not  ctware  nf  any  dtBorder  or 
eireumttanee  tending  to  ahorten  hit  life,  or  to  render  a»  uMnroMea  on  hie  ii/e  more  them  MtnaUg 
hoMardoue,  unless  anythiqg  stated  in  answer  to  oeiiain  questions  which  prepeded  the  deeU* 
tion  might  be  so  considered." 

In  an  action  npon  the  policy,  by  the  administrator  of  the  assured,  it  appeared,  that»  in  1851 
and  1854,  the  deceased  had  had  two  serere  bilious  attacks.  A  medical  man  who  had  attended 
him  on  those  oeeaaiaiis  stated  that  there  waa  nothing  in  thoae  illnesses  which  tended  to  aherlBa 
his  life  or  to  render  it  less  inoarable,  and  that  his  atato  of  health  after  tiiam  waa  aa  good  m 
ever.  Two  other  medical  men, — one  of  whom  bad  seen  him  on  the  last  oocaaion^^^atated, 
that»  in  their  judgment,  those  illnesses  did  tend  to  shorten  his  life  and  to  render  him  ineligiUf 
for  insurance;  but  it  did  not  appear  that  their  opinions  had  eyer  been  communicated  to  tbe 
assured.  The  Judge  told  the  Jury,  that,  «'if  the  assured  honestly  beliered  at  the  time  be 
made  the  deolaratien,  that  the  bilious  attacks  had  no  efleet  i^on  his  health,  and  did  not  tend 
to  shorten  his  Ufe  or  to  render  an  insuranee  upon  it  man  than  usually  haaaidoua,  the  fall 
that  he  was  aware  that  he  had  had  those  attacks,  emn  though  (without  his  knowledge)  thif 
had  such  a  tendency,  would  not  dafoat  the  policy /'--field,  that  tUs  dlreetlon  was  eorreet 


This  wm  an  action  bronght  by  tbe  plaintiff  as  adjniniatrator  of  Joha 
Powell  Jones,  deceased,  against  the  Provineial  Insaranee  €!fi4n|)«ii;f« 
upon  a  policy  of  insaranee  for  lOOOL  eflbcted  by  tbe  intestate  vpen  luf 
own  lifoi  in  the  office  of  the  company,  on  the  28th  of  February,  1855. 

The  declaration  stated,  that,  by  a  certain  policy  of  assurance  mad 
on  and  bearing  date  the  28th  of  February,  1855,  signed  by  three  of 
the  directors  of  tl»  said  company,  aealed  wifii  tibmr  eommon  seal,— 
after  reciting  that  the  said  John  Powell  Jones  had  proposed  to  effect 
an  assurance  with  the  defendants  in  tbe  sum  of  10002.  upon  his  owtt 
life,  payable  at  death,  and  had  delivered  into  the  office  of  the  de- 
fendants a  declaration  in  writing,  duly  sigoed  by  Hhe  said  John  Powell 
Jones,  and  bearing  date  the  day  ef  the  date  of  the  eaid  pofioj> 
srbereby  M  wae  deeteed  (aomigst  ^itfimr  tlHttgs  set  fSsFth}  dM*  «be  age 
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of  the  sftid  Jolm  PaweH  Jones  did  not  tben  exeeed  twenty-nine  years,  and 
that  he  had  nerer  been  afflicted  with  rapture,  insanity,  gout,  fits,  apoplexy, 
palsy,  dropsy,  dysentery,  scrofula,  any  affection  of  the  liyer,  ^spitting  p^gg 
of  blood,  consumptiTe  symptoms,  asthma,  habitual  cough,  any  ■- 
affections  of  the  lungs,  or  any  other  disease,   ailment,  or  infirmity 
tending  to  the  ^ortening  of  life;  nor  was  he  addicted  to  any  habit 
tending  to  shorten  life ;    that  he  had  had  the  small  pox,  scarletina, 
measles,  and  whooping-consh,  and  had  been  vaccinated  successfully ; 
that  he  was  then  in  a  good  state  of  bodily  health,  and  did  ordinarily 
enjoy  good  healtii ;  and  that  the  said  John  Powell  Jones  was  not  aware 
of  any  circumstance,  or  that  he  had  had  any  disorder  tending  to  shorten 
his  life,  or  to  render  an  assurance  on  his  life  more  than  usually  hazard^ 
ous ;  which  said  declaration  it  was  agreed  should  be  the  basis  of  the 
contract  between  the  said  John  Pow^l  Jones  and  the  said  company 
for  the  said  assurance ;  and  that  the  said  John  Powell  Jones  had  paid 
to  the  defendants  the  sum  of  201.  15s.  for  the  said  assurance  for  the 
space  of  twelve  calendar  months,  commencing  on  the  day  of  the  date  of 
the  said  policy,  and  terminatbg  on  the  27th  of  February,  1866,  the 
receipt  whereof  was  thereby  acknowledged, — ^it  was  witnessed  that  it 
was  thereby  declared  and  agreed  by  the  defendants,  that,  in  case  the 
said  John  Powell  Jones  should  die  before  or  upon  the  said  27th  of  Feb- 
ruary,  1856,  or  in  case  he  should  survive  that  day,  he  or  his  assignees 
should  on  or  before  the  28th  of  February,  1856,  and  on  the  28th  of 
February  in  each  and  every  succeeding  year  during  the  continuance  of 
the  said  assurance,  well  and  truly  pay  or  cause  to  be  paid  to  the  de- 
fendants the  like  premium  or  sum  of  202.  15s.,  then  and  in  such  case 
the  stocks,  funds,  and  property  of  the  defendants  should,  according  to 
the  provisions  of  the  deed  of  settlement  of  the  said  company,  and 
according  to  the  provisions  of  the  statute  passed  in  the  eighth  year  of 
the  reign  of  Her  present  Majesty,  intituled  ^*  An  act  for  the  registra- 
tion, incorporation^  and  regulation  of  joint  stock  companies,"  and  after 
satisfying  '^all  prior  claims  and  demands  thereon,  be  subject  or  r^^^ 
liable  to  pay,  satisfy,  and  make  good  to  the  executors,  adminis*  ^ 
trators,  or  assigns  of  the  said  John  Powell  Jones,  within  three  calendar 
months  next  after  proof  satisfactory  to  the  board  of  directors  of  the 
laid  company  should  have  been  given  of  the  death  of  the  said  John 
Powell  Jones,  the  sum  of  10002. :  Provided  always,  and  the  said  policy 
was  upon  the  express  condition,  that,  if  any  statement  or  allegation 
contained  in  the  declaration  thereinbefore  referred  to  should  be  untrue, 
or  if  the  assurance  thereby  effected  should  have  been  obtained  through 
any  fraud,  misrepresentation,  concealment,  or  untrae  averment  what- 
soever, then  the  said  policy  should  be  null  and  void  to  all  intents  and 
purposes,  and  all  premiums  and  other  moneys  paid  in  respect  thereof 
should  he  forfeited  to  the  defendants :  Provided  also,  that  the  stocks, 
funds,  and  property  of  the  defendants,  or  so  much  thereof  as  for  the 
time  being  should  remain  unapplied  and  undisposed  of  and  inapplicable 
lo  prior  claims  and  demands  in  pursuance  of  the  trasts,  powers,  and 
authorities  contained  in  the  said  deed  of  settlement,  should  alone  be 
answerable  for  all  claims  or  demands  under  or  in  resnect  of  the  said 
policy,  and  neither  the  directors  executing  the  said  policy  nor  any  of 
them,  nor  any  othw  proprietor  or  holder  of  a  share  or  shares  in  the 
sipitid  <rf  the  said  company,  should  be  personally  subject  or  liable  to 
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any  claim  or  demand  under  or  in  respect  of  the  said  policy,  beyond  the 
amount  of  share  or  shares  then  held  by  him,  her,  or  them  in  the  said 
capital,  and  which  should  not  be  subject  to  prior  claims  and  demands, 
it  being  one  of  the  original  and  fundamental  principles  of  the  mi 
company  that  the  responsibility  of  the  individual  shareholders  should  in 
all  cases  and  under  all  circumstances  be  limited  to  their  respective  shares 
in  the  said  capital :  Provided  also,  that  the  said  policy  and  the  said 
^gQ-|  assurance  should  be  '^subject  to  the  several  conditions  and  rego- 
-I  lations  printed  on  the  back  thereof,  so  far  as  the  same  could  be 
applicable,  in  the  same  manner  as  if  the  same  were  respectively  repeated 
and  incorporated  in  the  said  policy, — which  said  conditions  and  regula- 
tions so  printed  on  the  back  of  the  said  policy  were  and  are  in  the 
words  and  figures  following,  that  is  to  sav,  ^^  1.  This  policy  will  not 
become  void  if  the  premium  be  paid  within  thirty  days  next  after 
the  same  shall  have  become  payaole;  but,  if  the  premium  shall  not 
be  paid  before  the  expiration  of  thirty  days  from  the  day  on  which 
the  same  shall  have  become  payable  according  to  the  terms  of  the 
policy,  or  to  any  subseouent  agreement  with  the  company,  then  the 
policy  shall  be  void :  2.  If  the  age  of  any  person,  or  of  any  one  of  the 
persons,  on  whose  life  or  lives  an  assurance  shall  be  effected  by  any 
policy,  shall  exceed  the  age  stated  in  the  declaration,  it  shall  be  lawful 
for  the  board  of  directors,  if  they  in  their  discretion  shall  think  fit  (but 
not  otherwise),  to  declare  that  the  policy  shall  not  be  void  on  that 
account,  and  to  allow  such  a  sum  or  sums  to  be  paid  on  such  policy, 
upon  the  dropping  thereof,  as  would  have  been  assured  thereby  for  the 
annual  or  other  premium  or  premiums  actually  paid  in  respect  thereof^ 
if  the  age  of  the  person  on  whose  life  the  assurance  shall  be  effected 
had  been  correctly  stated  in  the  declaration :  3.  Policies  will  become 
void,  if  the  parties  whose  lives  have  been  assured  shall  go  out  of 
Europe  (except  to  Madeira),  or  shall  die  on  the  high  seas  (except  in 

{assins  from  one  part  of  the  united  kingdom  of  ureat  Britain  and 
reland  to  another,  or  from  or  to  any  part  of  the  united  kingdom  of 
Great  Britain  and  Ireland  to  or  from  any  of  the  islands  of  Ouernsey, 
Jersey,  Alderney,  Sark,  or  Man,  or  from  any  one  of  the  same  islands 
to  any  other  of  them,  or  from  or  to  Madeira,  and  also,  in  time  of 
peace,  from  any  part  of  England  to  any  other  part  of  Europe) ;  but  the 
^gQn  Aforegoing  exception  is  not  to  extend  to  persons  who  at  the  time  of 
-I  death  on  the  high  seas  shall  be  employed  in  a  sea-faring  capacity, 
or,  being  or  becoming  military  or  naval  men,  shall  be  called  into  actual 
service,  unless  in  such  case  previous  permission  shall  have  been  obtained 
from  the  board  of  directors,  and  such  additional  premium  paid  as  the 
board  of  directors  shall  judge  adequate  to  the  increase  of  risk :  4.  Assu- 
rances made  by  persons  on  their  own  lives,  who  shall  die  by  duelling,  or 
by  their  own  hands,  or  by  the  hands  of  justice,  will  become  void  do  far 
as  respects  such  persons,  but  shall  remain  in  force  so  far  as  any  other 

Eerson  or  persons  shall  then  have  a  bonfi  fide  interest  therein,  acquired 
y  assignment  or  by  legal  or  equitable  lien,  upon  due  proof  of  the  extent 
of  such  interest  being  made  to  the  directors :  5.  If  any  person  who  shall 
have  been  assured  upon  his  or  her  own  life  for  at  least  five  years,  or 
shall  have  paid  a  sum  equivalent  to  five  years  annual  premium,  shall  die 
by  duelling,  by  the  hands  of  justice,  or  by  his  or  her  own  hands,  and  not 
felo  de  se,  the  board  of  directors  shall  be  at  liberty  to  pay  his  or  her  leg^ 
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representatiTes  the  snm  that  the  company  would  have  paid  for  the  pur- 
chase of  hia  or  her  interest  in  the  policy,  if  it  had  heen  surrendered  on 
the  day  previous  to  his  or  her  decease,  provided  the  interest  in  such  assu- 
rance shall  be  in  the  assured  or  in  a  trustee  or  trustees  for  his,  her,  or  for 
their  children  at  the  time  of  her  or  his  decease :  6.  All  claimants,  upon 
the  decease  of  any  person  whose  life  shall  have  been  assured  by  the  soci- 
ety, will  be  required  to  furnish  such  proof  of  the  cause  and  date  of  death, 
and  to  give  such  further  information  respecting  the  same,  as  the  directors 
shall  think  reasonable ;  and  proof  will  be  required  of  the  date  of  birth, 
unless  that  fact  shall  have  been  established  or  admitted  by  the  board  of 
directors,  and  endorsed  on  the  policy/'    Averment  that  the  said  John 
Powell  Jones  survived  the  27th  of  *February,  1856,  and  duly,  and  r  ^»q 
within  the  time  limited  in  that  behalf  in  and  by  the  said  policy  and  ■- 
the  said  conditions  and  regulations,  paid  to  tne  defendants  the  said  an- 
nual premium  of  20L  1&8.  for  keeping  the  said  policy  in  force  from  the 
last-mentioned  day  for  twelve  calendar  months,  then  next  ensuing,  and 
the  defendants  accepted  the  last-mentioned  premium  for  the  purpose  last 
aforesaid,  and  the  said  policy,  at  the  time  ot  the  death  of  the  said  John 
Powell  Jones  hereinafter  mentioned,  was  and  continued  in  full  force  and 
effect;  and  that,  whilst  the  said  policy  was  in  such  fuirforce  and  effect, 
and  before  this  suit,  the  said  John  Powell  Jones  died :  That,  at  the  time 
of  the  death  of  the  said  John  Powell  Jones,  and  thenceforth  hitherto, 
the  stocks,  funds,  and  property  of  the  said  company  were  and  had  always 
been  sufficient,  according  to  the  provisions  of  the  deed  and  deeds  of  settle- 
ment of  the  said  company,  and  according  to  the  provisions  of  the  said 
statute  in  the  said  policy  mentioned  as  aK>resaid,  and  after  satisfying  all 
prior  claims  and  demands  thereon,  to  pay,  satisfy,  and  make  good  to  the 
plaintiff,  as  such  administrator  as  aforesaid,  the  said  sum  of  lOOOZ.,  accord- 
ing to  the  tenor  and  effect,  true  intent  and  meaning  of  the  said  policy  and 
the  said  conditions  and  regulations ;  and  that,  before  this  suit,  all  condi- 
tions precedent  had  been  performed  and  fulfilled,  and  everything  had 
happened  and  been  done,  and  all  times  had  elapsed,  necessary  to  entitle 
the  plaintiff,  as  such  administrator  as  aforesaid,  to  receive  the  said  sum 
of  1000L,  and  to  maintain  this  action  for  the  recovery  thereof;  yet  the 
said  sum  of  10002.  had  not  been  paid,  satisfied,  or  made  good  to  the  plain- 
tiff, as  such  administrator  as  aforesaid,  and  was  still  wholly  due  and  un- 
paid, contrary  to  the  form  and  effect  of  the  said  policy :  And  the  plaintiff, 
as  administrator  as  aforesaid,  claimed  11002. 

The  defendants  pleaded, — ^first,  that  the  declaration  *in  the  said  p  ^i«^ 
policy  mentioned,  and  therein  stated  to  be  the  basis  of  the  said  ^ 
contract  between  the  said  John  Powell  Jones  and  the  defendants,  was 
untrue  in  this,  that,  before  and  at  the  time  of  making  the  same,  the  said 
John  Powell  Jones  was  not  in  a  goad  state  of  bodily  healthy  and  did  not 
ordinarily  enjoy  good  health* 

Secondly, — that  the  said  declaration  in  the  said  policy  mentioned  was 
untrue  in  this,  that,  before  and  at  the  time  of  making  the  same,  the  said 
John  Powell  Jones  had  been  and  was  afflicted  with  a  disease^  ailment,  or 
infirmi^  tending  to  the  shortening  of  Itfe. 

Thirdly, — that  the  said  declaration  in  the  said  policy  mentioned  was 
tmtrue  in  this,  that,  before  and  at  the  time  of  makmg  the  same,  the  said 
John  Powell  Jones  was  addicted  to  a  habiti  to  wit,  a  habit  of  intemperance, 
.tending  to  shorten  life. 
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Fourthly, — that  the  said  declaration  in  the  said  policy  mentioned  wu 
untrue  in  this,  that,  at  the  time  of  making  the  same,  the  said  John  Poireli 
Jones  wa9  aware  of  circumtitanoeft  which  rendered  an  awuranoe  on  hu 
Vfe  more  than  U9ually  hazardou*. 

Fifthly, — that  the  said  declaration  in  the  said  policy  mentioiied  iras 
untrue  in  this,  that,  before  and  at  the  time  of  making  the  same,  the  said 
John  Powell  Jones  wan  aware  that  he  had  a  dieorder  tending  to  $horieh 
his  life^  or  to  render  an  anuranee  on  his  Iffe  mare  than  haxardmie. 

Sixthly, — that  the  defendants  were  induced  to  make  and  enter  into  the 
said  policy,  and  that  the  said  policy  was  eifected  with  and  obtained  from 
them,  by  and  through  fraud,  misrepresentation,  concealment,  and  untrue 
averments  of  material  facts  by  and  on  behalf  of  the  said  John  Powell 
Jones  and  his  agents  in  that  behalf. 

Upon  each  of  these  pleas  the  plaintiir  took  and  joined  isaue. 
^72 1  ^^^^  cause  was  tried  before  Martin,  B.,  at  the  last  ^)iing  Amsa 
-J  at  Liverpool  The  facts  which  appeared  in  evidence  were  as  fol- 
lows:— The  policy  upon  which  the  action  was  brought  was  executed 
on  the  28th  of  February,  1855,  and  was  founded  upon  a  proposal  which 
negatived  the  e/istence  of  any  special  circumstances  affecting  the  vsloe 
of  the  life  to  be  assured, — such  as,  having  had  gout,  rupture,  anjf  seven 
malady y  especially  within  the  last  seven  years,  any  wounds,  having  bees 
intemperate,  &c., — and  a  declaration  as  follows : — "  I,  the  above-named 
John  Powell  Jones,  do  hereby  declare  that  my  age  does  not  exceed 
twenty-nine  years ;  that  I  have  had  the  small-pox  or  cow-pox ;  that  my 
habits  are  temperate ;  that  I  have  not  had  gout,  dropsy,  asthma,  insanity, 
habitual  cough,  spitting  of  blood,  nor  (since  infancy)  any  rupture,  fits,  or 
convulsion ;  that  no  proposal  to  insure  my  life  has  been  declined  at  any 
office ;  that  I  am  now  in  good  health,  and  do  ordinarily  enjoy  good  health; 
and  that  /  am  not  aware  of  any  disorder  or  circumstance  tending  to 
shorten  my  life,  or  to  render  an  assurance  on  my  life  more  than  usuaOji 
hazardous  J  unless  anything  stated  above  may  be  so  considered." 

It  appeared,  that,  down  to  the  year  1851,  John  Powell  Jones,  the 
assured,  had  resided  with  his  father  in  Liverpool ;  that  he  was  not  a  per- 
son of  robust  health,  being  subject  to  attacks  of  dyspepsia ;  that,  in  1850, 
by  the  advice  of  a  medical  man  at  Liverpool,  he  went  a  voyage  to  the 
Mediterranean ;  that,  in  1851,  his  father  placed  him  in  a  farm  near  Holy- 
well ;  that,  in  November,  1858,  he  had  a  rather  severe  bilious  attack, 
which  confined  him  to  his  bed  for  three  days,  and,  in  May,  1854,  a  still 
more  serious  attack  of  the  same  sort,  which  confined  him  to  his  bed  about 
a  week;  and  that,  in  August,  1856,  he  was  seiased  with  a  severe  illness, 
which  ultimately  terminated  in  his  death  on  the  4th  of  November  in 
that  year, 
^yo-i       *A  medical  man,  named  Parry,  was  called  on  the  part  of  the 

^  plaintiff.  He  stated,  that  he  attended  the  assured  on  the  occa- 
sion of  his  illness  in  1858,  which  he  described  as  an  ordinary  bilious 
attack,  which  yielded  to  the  common  remedies,  and  did  not  in  any  degree 
injure  his  constitution,  or  render  his  life  less  good ;  that  he  also  attended 
him  in  his  illness  of  1854,  which  was  an  attack  of  the  same  sort,  bat 
more  severe ;  but  that  he  recovered  from  it  very  rapidly,  and  became  in 
'  as  good  health  as  he  had  been  in  before ;  and  that  he  detected  no  organio 
disease  at  all  in  him.  Upon  cross-examination,  the  witness  stated  that 
the  deceased  laboured  under  a  very  irritable  cenditioD  of  stooaeh^  bat 
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notjiing  amomiting  to  organic  disease ;  though  he  admitted  that  the  life 
of  a  man  sobject  to  such  attacks  was  less  valuable  as  an  insurance. 

This  gentleman  was  the  person  referred  to  as  the  medical  attendant 
of  the  assured  at  the  time  the  insurance  was  effected.  He  stated  that 
he  did  not  allude  to  the  illnesses  of  1858  and  1854  in  his  answers  to 
the  questiona  put  to  him  on  that  occasion,  because  he  thought  neither 
of  them  of  sufficient  consequence  to  call  for  mention. 

On  the  part  of  the  defendants,  two  medical  witnesses  were  called,  viz ; 
Mr.  Neild  and  Mr.  Gee, — the  former  of  whom  had  been  taken  from 
Liverpool  to  Bee  the  assured  during  bis  illness  in  May,  1854,  and  the 
latter  of  whom,  as  the  company's  medical  referee,  had  examined  the 
assured  prior  to  the  making  of  the  policy. 

Mr.  Neild  described  the  ilbess  of  May,  1854,  as  being  so  severe  as 
to  induce  him  to  tell  the  father  of  the  assured  that  his  case  was  hope- 
less ;  that,  though  he  could  not  say  that  there  was  organic  disease,  he 
thought  the  patient  could  not  recover,  and  that,  if  he  did,  great  care  as 
to  diet  would  be  essential  to  prolong  his  life ;  that,  after  that  illness,  the 
life  was  not  eligible,  and  ^should  not  have  been  recommended  by  r-^r^M 
any  medical  man  who  was  aware  of  the  circumstances ;  that  it  I- 
rendered  an  assurance  on  his  life  more  than  usually  hazardous ;  and  that 
there  were  symptoms  of  chronic  inflammation  of  the  stomach,  and  a 
highly  sensitive  condition  of  the  nervous  system. 

Mr.  Gee  stated,  that  when  be  examined  the  deceased  with  a  view  ta 
the  insurance  of  his  life,  he  made  no  mention  of  the  illnesses  of  1858 
and  1854,  nor  did  he  state  that  he  had  been  attended  on  those  occasions 
by  Mr.  Neild  and  Mr.  Parry ;  that,  in  his  (the  witness's)  judgment, 
those  illnesses  had  a  tendency  to  make  an  insurance  upon  his  life  more 
than  usually  hazardous,  and  were  an  important  element  to  be  mentioned 
in  any  statement  of  his  case :  but  he  admitted,  that,  at  the  time  he 
examined  him,  the  deceased  appeared  to  be  in  perfect  health. 

It  did  not  aj^ar  that  either  of  the  medical  men  who  had  attended 
the  assured  in  1858  and  1854  had  ever  intimated  to  him  the  serious 
character  of  those  attacks,  or  that  his  life  was  thereby  rendered  more 
precarious.  No  evidence  was  offered  in  support  of  the  third  and  sixth 
pleas. 

On  the  part  of  the  defendants,  it  was  insisted  that  the  policy  was 
avoided  by  the  falsity  of  the  declaration  signed  by  the  assured  as  the 
basis  of  the  insurance ;  and  that  it  was  enough  for  them  to  show  that 
the  illnesses  of  1858  and  1854  did  in  fact  tend  to  shorten  the  life  of  the 
assured,  or  to  render  an  insurance  upon  it  more  than  usually  hazardous, 
without  showing  that  the  assmred  was  aware  that  they  were  of  thai 
character. 

For  the  plaintiff  it  was  submitted,  that  whatever  the  tendency  of  those 
illnesses,  if  the  assured,  at  the  time  he  made  the  declaration,  was  una- 
ware of  their  baring  a  tendency  to  shorten  his  life  or  to  render  an 
insorance  thereon  more  than  usually  hazardous,  he  was  guilty  of  no 
firaad  in  abstaining  from  mentioning  them. 

*The  learned  judge  told  the  jury,  that  if  the  assured  honestly  r^^^g 
believed,  at  the  time  he  made  the  declaration,  that  the  bilious  ^ 
sttarks  in  1858  and  1854  had  no  (permanent)  effect  upon  his  health,  and 
did  not  tend  to  shorten  his  life,  or  to  render  an  insurance  upon  his  life 
nrre  than  usually  hazardous,  the  fact  that  he  was  aware  that  he  had  had 
TOL«  m.  K.  8. — 5 
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.those  attacks  (even  though,  without  his  knowledge,  they  had  sncli  & 
tendency),  would  not  defeat  the  policy. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  amount  mentioned 
in  the  policy. 

Athertonj  Q.  0.,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a  neir 
trial,  on  the  ground  of  misdirection  ^^  with  reference  to  the  issues  raised 
on  the  first,  second,  fourth,  and  fifth  pleas,  in  this,  that  it  was  imm&- 
terial  as  regards  the  issues  on  the  first  and  second  pleas  whether  John 
.Powell  Jones  was  aware  of  the  untruth  of  the  declaration,  provided  it 
was  untrue  in  fact ;  and  in  this,  that,  as  regards  the  issues  on  the  fourth 
and  fifth  pleas,  it  was  immaterial  whether  John  Powell  Jones  knew  of 
the  consequences  or  effect  of  the  attacks  of  1853  and  1854,  if  he  knev 
of  such  attacks  in  point  of  fact."     He  referred  to  the  case  of  Andersoa 
V.  Fitzgerald,  4  House  of  Lords  Gases  484.     There,  one  F.  applied  to 
an  insurance  office  to  effect  a  policy  on  his  life.     He  received  a  form  of 
."  proposal,'*  containing  questions  requiring  to  he  answered.    Among 
these  were  the  following :  ^^  Did  any  of  the  party's  near  relations  die 
of  consumption  or  any  other  pulmonary  complaint?"   and  ''Has  the 
party's  life  been  accepted  or  refused  at  any  office?"  to  each  of  these 
^questions  F.  answered  "  No."     The  answers  were  false.    F.  signed  the 
proposal,  and  a  declaration  accompanying  them,  by  which  he  agreed 
*'  that  the  particulars  mentioned  in  the  above  proposal  should  form  the 
*761   ^^^^°  ^^  ^^^  contract."    The  policy  ^mentioned  several  things  which 
J   were  "  warranted"  by  F.     The  subjects  of  these  two  answers  were 
not  included  in  such  warranty.     The  policy  also  contained  a  proTiso, 
that,  ''  if  anything  so  warranted  should  not  be  true^  or  if  any  circom- 
stance  material  to  that  insurance  should  not  have  been  truly  stated,  or 
should  have  been  misrepresented  or  concealed,  or  any  false  statements 
made  to  the  company  in  or  about  the  obtaining  or  effecting  of  this  insu- 
rance," the  policy  should  be  void,  and  the  moneys   paid   should  be 
forfeited.     In  an  action  on  the  policy,  it  was  held  by  the  House  of 
JiOrds, — reversing  the  judgments  of  the  courts  of  Exchequer  and  Ex- 
chequer Chamber  in  Ireland, — that  it  was  a  misdirection  to  leave  it  to 
the  jury  to  say  whether  the  answers  to  the  two  questions  were  material 
as  well  as  false,  and,  if  not  material,  that  the  plaintiff  was  entitled  to 
the  verdict :  for,  that,  the  representation  being  part  of  the  contract,  its 
truth,  not  its  materiality,  was  in  question.     In  delivering  his  opinion  in 
that  case,  Lord  St.  Leonards  says,  p.  509 :  <*  The  word  '  true'  there  is 
used,  of  course,  in  a  general  sense ;  and,  whether  the  man  knew  it  to  be 
true  or  false,  is  utterly  immaterial.     Whether  the  circumstances  war- 
ranted were  material  or  not,  is  entirely  out  of  the  question.    It  is 
simply  sufficient,  and  ought  to  be  sufficient,  to  avoid  the  policy,  that  anj 
one  thing  warranted  is  not  true ;  and  therefore  the  word  ^  untrue'  there 
is  used  in  its  general  sense  of  an  untruth  in  the  abstract.     It  signifies 
not  whether  he  did  or  did  not  know  it  to  be  untrue ;  it  signifies  not 
whether  the  circumstances  were  material  or  immaterial,  the  contract  is 
to  be  avoided." 

Knowleiy  Q.  C,  Edward  James^  Q.  C,  and  Blackburn^  in  Trinity  Term, 

showed  cause. — The  declaration  of  the  assured  upon  which  the  pleas  are 

framed,  contains  certain  matters  the  assertion  or  negation  of  which 

.j^ypT-i  amounts  *to  a  warranty;  for  instance,  that  the  party  whose  lifo 

-J  is  proposed  to  be  insured  has  had  the  small-pox,  is  of  temperate 
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liabits,  has  not  had  gout,  dropsy,  &c.,  is  in  good  health,  and  ordinarily 
i enjoys  good  health.     In  the  part  which  follows, — ''I  am  not  aware  of 
iany  disorder  or  circumstance  tending  to  shorten  my  life,  or  to  render  an 
assurance  on  my  life  more  than  usually  hazardous,"  the  party  is  speaking 
only  as  to  his  own  knowledge  and  belief.     [Gresswell,  J. — The  ques- 
tion is,  who  is  to  be  the  judge  as  to  whether  or  not  a  particular  disorder 
has  a  tendency  to  shorten  life,  or  to  render  an  assurance  thereon  more 
than  usually  hazardous  ?     Is  the  party's  own  opinion  and  judgment  to 
be  the  guide,  or  is  it  to  depend  upon  the  opinion  and  judgment  of  some- 
body else  ?    Knowing  all  the  circumstances  attending  the  illness,  the 
assured  may  honestly  think  it  unimportant.     Must  he  take  the  risk  of 
other  people  thinking  that  it  has  a  tendency  to  shorten  life  T]     If  the 
contract  is  to  receive  the  construction  contended  for  on  the  part  of  the 
defendants,  it  follows,  that,  if  the  assured  had  a  fever  twenty  years 
before  the  date  of  his  proposal,  he  would  be  bound  to  mention  it. 
[Grbsswsll,  J. — ^No.    But  it  may  be  that  he  is  bound  to  disclose  all 
circumstances  which  in  the  opinion  of  a  jury,  guided  by  the  evidence 
of  medical  men,  are  material.]    It  appears,  that,  in  the  year  1858,  the 
assured  had  an  attack  of  illness  which  in  a  few  days  yielded  to  the 
ordinary  remedies,  and  that,  in  1854,  he  had  a  somewhat  more  serious 
attack  of  the  same  sort.    But  Mr.  Parry,  who  attended  him  on  both 
those  occasions,  and  Dr.  Neild,  who  saw  him  on  the  last  occasion,  both 
proved  that  he  had  no  organic  disease,  and  that  there  was  nothing  in 
those  illnesses  which  had  a  tendency  to  shorten  his  life.     And  it  was 
clearly  shown,  that,  at  the  time  of  the  insurance,  in  February,  1855,  he 
was  in  perfect  health.     [Cbesswell,  J. — The  argument  on  the  other 
side  will  be,  that  *any  concealment  by  the  assured  of  facts  within  rn^no 
his  knowledge  which  it  was  material  to  the  insurers  to  be  made   ^ 
acquainted  with  in  order  to  guide  their  judgment,  avoids  the  policy.] 
That  necessarily  must  have  reference  to  the  party's  own  belief.    Ander- 
son V.  Fitzgerald,  4  House  of  Lords  Gases  484,  merely  decides,  that, 
whether  material  or  not,  the  questions  being  part  of  the  contract  upon 
which  the  insurance  was  founded,  the  party  was  bound  to  answer  them 
truly.    That  is  very  different  from  the  matter  now  before  the  court. 
[Crbsswbll,  J. — Lindenau  v*  Desborough,  8  B.  &  C.  586  (E.  C.  L.  R. 
vol.  21),  8  M.  &  R.  45,  is  more  like  this  case.]    In  that  case  it  was  held 
that  it  is  the  duty  of  a  party  effecting  an  insurance  on  life  or  property 
to  communicate  to  the  underwriter  all  material  facts  within  his  know- 
ledge touching  the  subject-matter  of  the  insurance ;  and  tnat  it  is  a 
question  for  the  jury  whether  any  particular  fact  was  or  was  not  mate- 
rial.   That,  however,  was  a  case  of  fraudulent  concealment :  and  Lord 
Tenterden  said  that  "  the  general  question  (a)  put  by  the  office  requires 
information  of  every  fact  whiph  any  reasonable  man  would  think  mate- 
rial."   The  fact  undisclosed  there  was  clearly  material,  and  was  known 
to  the  person  effecting  the  insurance.    [Gresswell,  J. — The  whole 
court  lay  it  down  that  the  materiality  was  a  question  for  the  jury ;  and 
that  it  was  not  enoush  to  excuse  the  concealment,  that  the  party  did  not 
know  it  to  be  material.]    No  doubt.    But  what  is  meant  by  a  material 
circumstance  within  the  party's  knowledge  ?     Clearly  something  which 
in  his  judgment  is  material.     ''It  must  be  ^fraudulent  concealment  of 

{•)  "WlMClMr  tiM  p«r^  knew  vay  otiMr  oirooBitaooM  tb«t  ought  to  bt  ooamiuiicAtod  (o  tb« 
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circuisstances  that  will  vitiate  a  policy:"  per  Lord  Mansfield,  in  Meni 
V.  Walter,  1  Park  Ins.  804  (ed.  1817),  8th  edit.  431 :  Garter  v.  Bo^a, 
•Tftl  ^  ^*  Bla.  593,  8  Burr.  *1918.  [Cresswbll,  J.— Bufe  v.  Tunwr, 
'^-16  Taunt.  338  (£.  C.  L.  R.  vol.  1),  2  Marsh.  46  (E.  C.  L.  R.  voL4)« 
has  some  hearing  upon  the  present  case.  There,  tne  plaintiff,  htTing 
one  of  several  warehouses  next  but  one  to  a  boat-builder's  shop  vhicS 
took  fire,  on  the  same  evening,  after  that  fire  was  apparently  extingaisbei 

fave  directions,  by  an  extraordinary  conveyance,  for  insuring  that  wire- 
ouse,  then  having  others  uninsured,  but  without  apprising  the  ionraf 
of  the  neighbouring  fire.  Thoueh  the  terms  of  the  insurance  did  not 
expressly  require  the  communication,  and  the  jury  flMsq«itted  die  pUintif 
of  any  nraud  or  dishonest  design,  the  court  held  that  the  eonoeslmeDt 
of  this  fact  avoided  the  policy.]  Duckett  t;.  Williams,  2  O.  A;  M.  848,t 
will  doubtless  be  relied  on  for  the  defendants :  but  the  language  of  tke 
policy  and  declaration  there  were  very  different  from  those  now  vmler 
consideration :  and  nearly  all  the  cases  are  explainable  upon  the  nne 
principle. 

ffugh  Silly  Q.  C.,  and  Mani&ty^  Q.  C,  in  support  of  the  role.— The 
provision  upon  which  this  question  turns  was  introduced  for  the  protfc- 
tion  of  the  insurers, — a  circumstance  which  is  not  to  be  lost  sight  of  b 
putting  a  construction  upon  it.  It  clearly  was  not  necessaTy,  to  troiJ 
this  policy,  that  there  should  have  been  a  fraudulent  conecwmeni:  ii 
was  enough  if  there  was  an  omission  on  the  part  of  the  assured  to  dis- 
close any  circumstance  which  had  a  tendency  to  the  sfaorteniag  of  hu 
life,  or  to  render  an  insurance  upon  it  more  than  ordinarily  hasardois. 
The  proper  question  was  not  wnether  any  circumstance  existed  viuch 
in  his  belief  nad  such  a  tendency,  but  whether  any  existed  wfaidi  in 
point  of  fact  had  such  a  tendency.  In  Lindenau  t^.  Desboreugfa  there 
was  no  fraud.  Bayley,  J.,  there  said :  ^*  I  think,  that,  m  all  cases  of 
insurance,  whether  on  ships,  houses,  or  lives,  the  underwrtters  shoold  be 
MQ*!  ^informed  of  every  material  circumstance  widiin  tbe  knoirledge 
^  of  the  assured ;  and  that  the  proper  question  is,  whether  any  par* 
ticnlar  circumstance  was  in  fact  material,  and  not  whether  the  party 
believed  it  to  be  so.  The  contrary  doctrine  would  lead  to  freauent  snp- 
pression  of  information,  and  it  would  often  be  extremely  diScutt  to  8hov 
that  the  party  neglecting  to  give  the  information  thought  it  material' 
But,  if  it  be  held  that  all  material  facts  must  be  disclosed,  it  will  be  the 
interest  of  the  assured  to  make  a  full  and  fair  disclosure  of  all  the 
information  within  their  reach."  And  Littledale,  J.,  said :  **  I  think 
the  question,  on  such  a  policy,  is,  not  whether  a  certain  individv&l 
thought  a  particular  fact  material,  but  whether  it  was  in  truth  material; 
and  of  that  the  junr  are  by  law  constituted  the  judges."  Bufe  v.  Turner, 
6  Taunt.  338,  2  Marsh.  46,  is  a  distinct  authority  to  the  same  effect 
The  note  of  Mevne  t^.  Walter,  cited  from  Park  on  Insurance,  can  hsnll; 
be  correct ;  and  it  certainly  is  incondbtent  with  the  judgment  of  the 
same  learned  judge  in  Garter  v.  Boehm,  1  W.  Bla.  598,  3  Burr.  1918. 
In  Duckett  v.  Williams,  2  C.  &  M.  348,t  by  a  declaration  and  statement 
as  to  health,  &c«,  signed  by  the  assured  previously  to  effecting  a  fohcj 
on  a  life,  it  was  agreed,  wat,  if  any  untrue  averfnent  wot  eofdaind 
therein^  or  if  the  facts  required  to  be  set  forth  in  the  jN'oposal  ^anoezed) 
were  not  truly  stated,  the  premiums  should  be  forfeited,  and  the  iDSursnce 
U»  absolutely  null  and  void.     The  statement  as  to  tbe  health  of  the  \A 
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vntroe  in  point  of  fact,  bat  not  to  the  knowledge  of  the  party 
Baking  it :  nevertheless,  it  was  held  that  the  premiums  were  forfeitea, 
tad  oonld  not  be  recovered  back.  *^  A  statement/'  says  Lord  Lyndhurst, 
C.  B.,  ^18  not  the  less  untrue  because  the  party  making  it  is  not 
apprised  of  its  untruth :  and,  looking  at  the  context,  we  think  it  clear 
uat  the  parties  did  not  mean  to  restrict  the  words  in  the  manner 
'eontoidea  for.  Two  con8e<|uence8  are  to  follow  if  the  statement  be  p^^g^ 
imtiiie, — one,  that  the  premiums  are  to  be  forfeited, — the  other,  that  ^ 
the  asBiumnce  is  to  be  void.  Now,  if  the  statement  were  untrue  within 
the  knowledge  of  the  party  making  it,  the  assurance  would  be  void 
Tithout  any  such  stipulation.  The  knowledge  of  the  party  is  clearly 
immaterial  as  to  this  last  consequence,  and  therefore  must  be  so  as  to 
^  first ;  for,  it  would  be  contrary  to  all  the  rules  of  construction  to 
hold  that  it  was  material  as  to  one  consequence,  and  not  as  to  the  other.'* 
[CocKBUUr,  C.  J« — ^If  it  amounts  to  a  warranty,  the  knowledge  of  the 
party  wonid  be  immaterial.  But,  where  the  party  says, — *^1  am  not 
aware  of  any  circumstance  having  such  and  sucn  a  tendency," — does  he 
do  more  than  pledge  his  own  opinion  and  belief?]  It  is  submitted  that 
the  words  must  be  taken  to  amount  to  a  warrantv  that  the  assured  was 
not  aware  of  any  circumstance  or  disorder  which  m  point  of  fact  tended 
to  shorten  his  life  or  to  render  an  assurance  on  his  life  more  than  ordi- 
larily  hasardous, — not,  as  is  suggested  on  the  other  side,  that  he  was 
aot  aware  that  the  circumstances  of  which  he  wa$  aware  had  the  tendency 
^ted.  According  to  the  doctrine  of  the  case  of  Anderson  v.  Fitzgerald, 
4  House  of  Lords  Cases  485,  "untrue"  means  untrue  in  fact:  the 
ttsored  takes  upon  himself  the  risk  of  that  which  he  avers  to  be  true 
taming  oat  to  be  untrue.  [Cockburk,  C.  J. — ^It  would  have  been  easy 
to  require  the  party  expressly  to  negative  his  having  had  any  disease  or 
aibnent  tending  to  shorten  his  life  or  to  render  an  assurance  thereon 
mare  than  ordinarily  hazardous.]  The  evidence  showed  that  the  life 
Yis  not  an  insurable  one.  The  two  serious  attacks  in  1853  and  1854 
caght  to  have  been  communicated  to  the  insurers.  The  manner  in 
yhich  the  case  was  presented  to  the  jury  clearly  was  not  in  accordance 
vith  the  anthorities. 

*GocKBDB2r,  C.  J. — I  think  we  are  hardly  in  a  position  to  deal  r^go 
with  this  case,  without  first  ascertaining  from  my  brother  Martin  ^ 
kow  he  presented  the  question  to  the  lury.  Cur.  adv.  vult. 

CaasswKLL,  J.,  now  delivered  the  judgment  of  the  court : — 
This  was  an  action  brought  by  the  plaintiff  as  administrator  of  Johu 
Powell  Jones,  deceased,  against  The  Provincial  Insurance  Company,  upon 
a  jMliey  of  insurance  for  1000/.,  effected  by  the  intestate  upon  bis  own 
life,  in  the  office  of  the  defendants,  upon  the  28th  of  February,  1855. 

The  policy  stated  that  the  intestate  had  delivered  into  the  office  of 
the  defendants  a  declaration  in  writing  signed  by  him.  and  being  of  the 
•use  dale  as  tue  policy,  which  it  was  agreed  should  be  the  basis  of  the 
costraet  of  assurance. 

By  the  declaration  actually  signed,  it  was  declared  that  the  age  of 
^  sssnred  did  not  exceed  twenty-nine  years,  that  he  had  had  the  small* 
pox  or  cow*pox,  that  he  had  not  had  certain  specified  diseases,  that  no 
pn^posal  to  insure  his  life  had  been  declined  at  any  office,  that  he  was 
then  in  good  health  and  did  ordinarily  enjoy  good  health,  and  that  ^*  he 
las  not  aware  of  any  circumstance  or  disorder  tending  to  shorten  his 
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life  or  to  render  an  assurance  on  his  life  more  than  ordinarily  hazardoos," 
unless  anything  stated  in  answer  to  certain  questions  which  preceded 
the  declaration  might  be  so  considered.  The  assured  also  thereby  d^ 
clared  that  the  medical  and  private  referees  named  by  him  in  answer  to 
two  of  those  questions  were  competent  to  give  information  as  to  his 
past  and  present  state  of  health  and  habits  of  life.  The  declaration  so 
made  was  in  some  respects  erroneously  recited  in  the  policy,  particnlarlj 
^8S1  *^^  adding  to  the  statement  that  the  assured  had  never  been 
-I  afflicted  with  the  specified  diseases,  the  words  "  or  any  other  dis- 
ease, ailment,  or  infirmity  tending  to  the  shortening  of  life."  It,  hov- 
ever,  also  contained  the  statement  that  the  intestate  ^^  was  not  aware 
of  any  circumstance,  or  that  he  had  had  any  disorder,  tending  to  sborten 
his  life,  or  to  make  an  insurance  on  his  life  more  than  usually  hazardous." 

The  declaration  in  the  cause  is  in  the  usual  form,  stating  the  policy, 
the  payment  of  premiums,  the  death  of  the  assured,  and  the  performance 
of  conditions  precedent. 

The  important  pleas  were  the  second,  fourth,  and  fifth. 

The  second  plea  stated  that  the  declaration  in  the  policy  mentioned 
was  untrue,  in  this,  that,  at  the  time  of  making  it,  the  assured  had  been 
and  was  afflicted  with  a  disease,  ailment,  or  infirmity  tending  to  the 
shortening  of  life. 

The  fourth  plea  was,  that  the  declaration  was  untrue  in  this,  that,  at 
the  time  of  making  it,  the  assured  was  aware  of  circumstances  which 
rendered  an  assurance  on  his  life  more  than  usually  hazardous. 

The  fifth  plea  was,  that  the  declaration  was  untrue  in  this,  that,  at 
the  time  of  making  it,  the  assured  was  aware  that  he  had  bad  a  disorder 
tending  to  shorten  his  life,  or  to  render  an  assurance  upon  it  more  than 
commonly  hazardous. 

Issues  in  fact  were  joined  upon  these  pleas. 

At  the  trial,  before  Martin,  B.,  it  appeared  that  the  assured  had  had 
a  bilious  attack, — not  being  one  of  the  specified  illnesses, — in  November, 
1853,  and  another  in  May  and  June,  1854.  The  evidence  as  to  the 
character  of  these  attacks  was  contradictory :  according  to  the  evidence 
*841  ^^  ^^'  ^^"*7'  ^  medical  man  who  attended  '''the  assured  in  both 
-^  those  illnesses,  and  also  in  that  which  caused  his  death  in  1856, 
there  was  nothing  in  the  illnesses  of  1853  and  1854  to  shorten  or  affect 
the  life  of  the  assured  or  make  it  less  good.  He  stated  that  the  assured 
recovered  rapidly  from  them,  and  that  his  state  of  health  afterwards 
was  as  good  as  ever. 

The  evidence  of  other  medical  men  conflicted  with  that  of  Mr.  Pany; 
but  it  did  not  appear  that  their  opinion  had  ever  been  communicated  to 
the  assured. 

We  are  informed  by  the  learned  judge  that  the  defendants  at  the 
trial  relied  altogether  upon  the  statement  at  the  foot  of  the  proposal 
and  declaration  actually  signed  by  the  assured,  commencing,  "  I,  the 
above-mentioned  John  Powell  Jones,"  and  insisted,  that,  under  the 
words  '^  I  am  not  aware  of  any  disorder  or  circumstance  tending  to 
shorten  my  life,  or  to  render  an  assurance  on  my  life  more  than  usually 
hazardous,"  it  was  enough  for  them  to  show  that  the  illnesses  of  1853 
and  1854  did  in  fact  tend  to  shorten  the  life  of  the  assured,  or  to  render 
an  assurance  upon  it  more  than  usually  hazardous,  without  showing  that 
the  assured  was  aware  that  they  were  of  that  character. 
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The  defendants  did  not  at  the  trial  relj  upon  the  declaration  recited 
in  the  policy  as  being  more  stringent  than  that  actually  signed,  nor  did 
they  refer  to  or  rely  upon  the  answers  to  the  questions  preceding  the 
declaration,  commencing  "I,  the  above-named,  &;c." 

The  learned  judge  ruled  and  directed  the  jury,  that,  if  the  assured 
honestly  believed  at  the  time  he  made  the  declaration  that  the  bilious 
attacks  had  no  effect  upon  his  health,  and  did  not  tend  to  shorten  his 
life,  or  to  render  an  assurance  upon  his  life  more  than  usually  hazard- 
ous, the  fact  that  he  was  aware  that  he  had  had  those  attacks,  even 
though  (without  his  knowledge)  *they  had  such  a  tendency,  would  p^Q^ 
not  defeat  the  policy.  The  jury  found  for  the  plaintiff,  for  the  ^ 
amount  of  the  policy. 

In  Easter  Term  last,  a  rule  was  obtained  for  a  new  trial,  upon  the 
ground  of  misdirection  with  reference  to  the  issues  raised  with  reference 
to  the  first,  second,  fourth,  and  fifth  pleas,  in  this,  that  it  was  immaterial 
as  regards  the  issues  on  the  first  ana  second  pleas  whether  John  Powell 
Jones  was  aware  of  the  untruth  of  his  declaration,  provided  it  was 
untrue  in  fact ;  and  in  this,  that,  as  regards  the  issues  on  the  fourth  and 
fifth  pleas,  it  was  immaterial  whether  John  Powell  Jones  knew  of  the 
consequences  or  effect  of  the  attacks  of  1853  and  1854,  if  he  knew  of 
such  attacks  in  point  of  fact. 

The  rule  was  fully  argued  before  the  Lord  Chief  Justice,  my  Brother 
Willes,  and  myself ;  and  we  took  time  to  consider. 

In  our  opinion,  the  course  taken  at  the  trial  renders  it  unnecessary  to 
pronounce  any  judgment  upon  any  of  the  points  argued,  except  the  con- 
struction of  the  declaration  actually  signed.  No  point  was  made  at  the 
trial  as  to  the  effect  of  the  answers  to  the  questions  preceding  the  decla- 
ration signed,  or  as  to  the  plaintiff  being  bound  by  the  recital  in  the 
policy,  though  untrue.  And  there  was  an  obviously  good  reason  for 
abstaining  from  insisting  upon  those  matters,  inasmuch  as  they  would 
unquestionably  have  been  distasteful  to  the  jury,  who  would,  after  all, 
assuming  the  defendants  to  be  right  upon  those  points,  have  had  to  pro- 
nounce upon  the  question  of  materiality.  The  defendants,  therefore, 
cannot  now  be  heard  to  argue  any  such  point  not  raised  at  the  trial ;  and 
the  only  one  there  raised  and  decided,  was, — first,  that  the  declaration 
^'  I  am  not  aware  of  any  disorder  or  circumstance  tending  to  shorten  my 
*life,"  &;c.,  referred  not  merely  to  the  knowledge  of  the  assured  r-^gQ 
of  the  disorder  or  circumstance,  but  also  to  his  knowledge  that  it  ^ 
tended  to  shorten  life,  &o. 

In  the  argument,  we  were  referred  by  the  defendants'  counsel  to 
several  authorities, — amongst  others,  Lindenau  t^.  Desborough,  8  B.  &  C. 
586,  3  M.  &  R.  45, — ^as  establishing  the  proposition  which,  as  a  general 
rale,  is  indisputable,  that  it  is  the  duty  of  a  party  effecting  an  insurance 
on  life  or  property  to  communicate  to  the  underwriter  or  other  insurer 
all  material  facts  within  his  knowledge  touching  the  subject-matter  of 
the  insurance,  and  that  it  is  a  question  for  the  jury  whether  any  par- 
ticular fact  was  or  was  not  material  to  be  communicated.  It  is,  how- 
ever, equally  clear  that  the  underwriters  may  in  any  particular  case 
limit  their  right  in  this  respect  to  that  of  being  informed  of  what  is  in 
the  knowledge  of  the  assured,  not  only  as  to  its  existence  in  point  of 
fact,  but  also  as  to  its  materiality :  and  in  our  opinion  that  is  the  effect 
of  the  limited  declaration  required  in  the  present  case  as  to  disorders  or 
circomstances  tending  to  shorten  life  or  to  render  an  insui  ance  upon  the 
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life  insured  more  than  ordinarily  hasardons.  Therefore,  upon  the  con- 
itmction  of  that  clause  which  alone  was  relied  on  at  the  trial,  we  are  of 
opinion  that  the  direction  of  the  learned  judge  was  right,  and  that  tlie 
rule  for  a  new  trial  ought  to  be  discharged.  Rule  discharged. 

Bat  where  an  applicant  for  life  known  to  him,  but  not  disclosed  to  the 
insoraoce  answered  an  interrogatory,  insurers,  although  thej  were  suffideDt 
whether  he  had  ever  been  afflicted  with  to  have  induced  a  reasonable  belief  qb 
pulmonary  disease,  in  the  negative;  his  pait  that  he  had  the  disease;  it 
and,  in  answer  to  an  interrogatory,  was  held  that,  whether  these  statemeDti 
whether  he  was  then  afflicted  with  any  amounted  to  a  warranty  or  not,  tbej 
disease  or  disorder,  and  what,  stated  were  so  materially  untrue  as  to  avoid 
that  he  could  not  say  that  he  was  the  pc^ey,  although  it  was  found  that 
afflicted  with  any  disease  or  disorder,  the  assured,  at  the  time  <tf  his  applies* 
but  that  he  was  troubled  with  a  general  taon,  did  not  believe  that  he  had  toy 
debility  of  the  system  [  and  the  appli*  pulmonaiy  disease,  and  that  the  state- 
cant  was  then  in  point  of  fact  in  a  ments  made  by  him  weie  not  inten* 
consumption,  the  incipient  symptoms  tionally  false,  but,  according  to  bis 
of  which  had  begun  to  develop  them-  belief,  true :  Yose  v.  The  Eagle  Life 
selves  ^^e  months  before,  and  were  and  Health  Insurance  Co.,  6  Cusb.  42. 


«^T  ♦THOMAS  ASHLEY  SUTTON,  by  ROBERT  M'CLIYE,  his 
^^J       next  Friend,  v.  WILLIAM  SADLER  and  EDWARD  DA- 
VENPORT.    July^. 

The  presumption  that  every  man  is  sane,  nntil  the  oontrarj  is  prored,  is  not  a  presvmptioB  of 
law,  but  a  presumption  of  fact»  or,  at  the  most,  a  mixed  presumption  of  law  and  /act. 

The  oompotenoy  of  a  testator  is  to  be  assumed  until  it  is  impeached  by  eridenee :  bat  it  is  iMt 
to  be  assumed,  as  a  matter  of  law,  that  a  will  is  ralid^  as  made  by  a  oompetent  testator,  nakif 
the  eourt  or  jury  who  hare  to  decide  upon  it  are  oouTlneed  that  he  was  eompeUnt, 

Therefore,  he  who  relies  upon  a  will,  in  opposition  to  the  title  of  the  heir-at-law,  must  prove 
that  it  is  the  will  of  a  person  of  sound  and  disposing  mind.  Such  proof  having  boen  g^ven, 
if  incompetency  of  the  testator  to  make  a  will  be  alleged,  it  Is  incumbent  on  the  party  alleging 
it  to  prove  it. 

In  an  aotion  by  heir-at-law  against  devisee, — ^the  question  in  issue  being  as  to  the  capacity  of 
the  testator  to  make  a  will— the  judge  in  his  summing-up  told  the  jury  ''that  the  heir-»t-Uw 

•  was  entitled  to  recover  unless  a  will  was  proved :  but  that,  when  a  will  was  produced,  and  thf 
execution  of  it  proved,  the  law  presumed  sanity,  and  therefore  the  burthen  of  proof  was  sbifled; 
and  that  the  devisee  must  prevail,  unless  the  heir-at-law  established  the  incompetency  of  tho 
testator;  and  that,  if  the  evidence  was  such  as  to  make  it  a  meaauring  east,  and  leave  then 
in  doubty  they  ought  to  find  for  the  defondant  :"^-Held,  a  misdireoUon. 

In  ^ectment  by  her  against  deviaee,  the  heirship  being  admitted,  the  defendant  is  entitled  to 
begin. 

Upon  a  question  between  heir  and  devisee  as  to  the  eoiapetancy  of  the  testator  at  the  tin«  of 
making  the  willy  a  witness  having  been  called  on  the  part  of  the  defendant  to  prove  eert»iB 
statements  made  by  him  relative  to  the  property  he  took  under  the  will  of  his  father,—(ii« 
last-mentioned  will  was  offered,  as  well  to  show  the  opinion  entertained  of  him  by  his  fsther 
as  to  competency  to  manage  property,  as  to  show  that  the  statemente  so  \  rcvcd  to  have  been 
made  by  him  were  consistent  and  true.  Upon  ait  objection  taken  by  the  plaintiff's  counsel 
to  its  admissibility,  and  a  doubt  being  expressed  by  the  learned  judge,  the  defendant's  eoustel 
withdrew  the  document: — ^Held,  that  the  circumstance  of  the  judge,  in  his  summing- np,  observ- 
ing upon  the  objection  and  the  non-production  of  that  will  as  affording  a  fair  inference  thai 
the  will  if  produced  would  show  that  the  testator  (whose  will  was  in  question)  well  knew 
what  he  was  saying  when  he  made  the  declarations  respeoting  it,  was  no  misdireetioSi^ 
although  apparently  giving  effeet  to  eridenee  whieh  had  been  ruled  to  be  inadmisslbU. 

Held  also,  that  it  was  no  misdirection  in  point  of  law  to  tell  the  jury  that  they  might  tsks  into 
their  oonsideration  statements  made  by  the  testator  as  te  the  dUpesitions  contained  ii  ^ 
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vfl],  and  whieh  in  fiust  oorresponded  therewitfi,  a»  throwing  back  light  on  the  period  at  which 
the  will  waa  ezeented  (a  jear  before),  and  as  aifording  means  of  inferring  what  was  the  stat* 
of  his  eooFpefeney  at  ^at  period. 

This  was  an  action  of  ejectment  for  the  recovery  of  lands  in  Cheshire. 
The  cause  came  on  for  trial  before  Bramwell,  B.,  at  the  last  Assizes  at 
Chester,  and  occupied  four  days.  The  question  turned  upon  the  compe- 
tency of  one  William  Walter  Sutton,  who  died  in  the  year  1849,  to 
make  a  will. 

The  defendant  admitted  that  the  plaintiff  was  heir-at-law  of  the  per- 
son last  seised,  and  claimed  as  devisee,  and  insisted  that  he  was  entitled 
to  begin,  which  was  conceded.(a)  A  will  was  then  produced ;  and,  after 
proving  the  execution  of  it,  as  reauired  by  the  statute  7  W.  4  &  1  Vict, 
c.  26,  the  defendant's  counsel  called  witnesses  to  prove  the  testator's 
competency. 

Evidence  was  then  given  on  the  part  of  the  plaintiff,  to  impeach  the 
competency  of  the  testator ;  and  it  was  sought  to  be  shown  that  he  had 
been  incompetent  d,  nativitate,  and  also  that,  if  ever  capable  of  making 
a  will,  he  had  from  habitual  and  incessant  drunkenness  rendered  him- 
self incapable. 

The  learned  Baron,  in  leaving  the  case  to  the  jury,  told  them  that  the 
heir-at-law  was  entitled  to  recover  unless  a  will  was  proved :  but  that, 
when  a  will  was  ^produced,  and  the  esecution  of  it  proved,  the  p^gg 
law  presumed  sanity,  and  therefore  the  burthen  of  proof  was  '- 
shifted ;  and  that  the  devisee  must  prevail,  unless  the  heir-at-law  estab- 
lished the  incompetency  of  the  testator ;  and  that,  if  the  evidence  was 
Bach  as  to  make  it  a  measuring  cast,  and  leave  them  in  doubt,  they  ought 
to  find  for  the  defendant. 
The  jury  returned  a  verdict  for  the  defendant. 
Chovsj  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  grounds  of  misdirection  and  that  the  verdict  was  against  evidence^ 
and  also  upon  affidavits  imputing  partiality  and  misconduct  to  the  jury. 
He  submitted,  upon  the  authority  of  Harwood  v.  Baker,  8  Moore's  P. 
C.  282,  that  the  learned  Baron  was  wrong  in  laying  it  down  that  the 
burthen  of  proof  of  incompetency  lay  on  the  plaintiff.  As  to  the  alleged 
misconduct  of  Uiejury,  he  referred  to  Metcalf  v.  Green,  Cro.  Eliz.  189; 
Co.  Litt  227  b ;  Hughes  v.  Budd,  8  Dowl.  P.  C.  815 ;  Morris  i;.  Vivian, 
10  M.  k  W.  IST.t 

John  Svanif  Q.  C,  Wetity^  and  Coxotif  on  a  former  day,  showed 
cause. — ^The  summing-up  of  the  learned  Baron  was  perfectly  correct ; 
for,  all  the  authorities  lay  it  down  that  the  burthen  of  proving  the  incom- 
petency of  the  testator  lay  on  the  party  impeaching  the  will.  In  1 
Williams  on  Executors,  5th  edit.  18,  it  is  said :  *^  If  a  party  impeach  the 
validity,  of  a  will  on  account  of  a  supposed  incapacity  of  mmd  in  the  tes- 
tator, It  will  be  incumbent  on  such  party  to  establish  such  incapacity  by 
the  clearest  and  most  satisfactory  proofs.  The  burthen  of  proof  rests  upon 
the  person  attempting  to  invalidate  what  on  its  face  purports  to  be  a  legal 
act :  2  Phill.  End.,  fth  edit  298.  Sanity  must  he  vremmed  tiU  the  con- 
traryU  thown :  Groom  v.  Thomas,  2  Hagg.  434.  ^  Hence,  if  there  is  no 
endence  *of  insanity  at  the  time  of  giving  the  instructions  for  a  will,  r^  gg 
the  commission  of  suicide  three  days  after  will  not  invalidate  the  ■- 
iostrument,  by  raising  an  inference  of  previous  derangement :"  Burrowes 

(a)  8m  Doe  d.  Bakhtr  v.  Bnyne,  A  C   B.  665  (E.  C.  L.  R.  yoL  57). 
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V*  Burr  owes,  1  Hagg.  109  :  see  also  Hobj  v.  Hobj,  1  Hagg.  146.  The 
^learned  Baron,  in  substance,  told  the  jury  that  the  heir-at-law  wis 
entitled  to  recover,  unless  a  will  was  proved ;  but  that,  when  a  will  wu 
produced,  and  the  execution  of  it  proved,  the  law  presumed  sanity,  and 
therefore  the  burthen  of  proof  was  shifted,  and  that  the  devisee  most 
prevail  unless  the  heir-at-law  established  the  incompetency  of  the  testa- 
tor ;  and  that,  if  the  evidence  was  such  as  to  make  it  a  measuring  cast, 
and  leave  them  in  doubt,  they  ought  to  find  for  the  defendant.  [Cress- 
well,  J. — The  latter  part  amounts  to  this, — if  you  cannot  tell  on  which 
side  the  evidence  preponderates,  find  for  the  defendant.]  It  was  for  the 
plaintiff  to  establish  his  case :  if  he  failed  to  satisfy  the  jury  of  the 
insanity  of  the  testator,  the  defendant  was  entitled  to  succeed.  In  The 
Attorney-General  v.  Pamther,  8  Bro.  C.  C.  441,  Lord  Thurlow,  C, 
thus  lays  down  the  rule : — ''  If  derangement  be  alleged,  it  is  clearly 
incumbent  on  the  party  alleging  it  to  prove  such  derangement :  if  such 
derangement  be  proved,  or  be  admitted  to  have  existed  at  any  particular 
period,  but  a  lucid  interval  be  alleged  to  have  prevailed  at  the  period 
particularly  referred  to,  then  the  burthen  of  proof  attaches  on  the  partj 
alleging  such  lucid  interval,  who  must  show  sanity  and  competence  at 
the  period  when  the  act  was  done,  and  to  which  the  lucid  interval  refers ; 
and  it  certainly  is  of  equal  importance  that  the  evidence  in  support  of 
the  allegation  of  a  lucid  interval,  after  derangement  at  any  period  has 
been  established,  should  be  as  strong  and  as  demonstrative  of  such  fact,  as 
where  the  object  of  the  proof  is  to  establish  derangement.  The  evidence 

*901  ^^  ^^  ^  ^^^'  ^PP^y^^g  ^0  stated  intervals,  ought  to  go  *to 
^  the  state  and  habits  of  the  person,  and  not  to  the  accidental  inter- 
view of  any  individual,  or  to  the  degree  of  self-possession  in  any  par- 
ticular act ;  for,  from  an  act  with  reference  to  certain  circumstances, 
and  which  does  not  of  itself  mark  the  restriction  of  that  mind  which  is 
deemed  necessary,  in  general,  to  the  disposition  and  management  of 
affairs,  it  were  certainly  extremely  dangerous  to  draw  a  conclusion  so 
general  as  that  the  party  who  had  confessedly  before  laboured  under  a 
mental  derangement,  was  capable  of  doing  acts  binding  on  himself  and 
others."  So,  in  Groom  v.  Thomas,  2  Hagg.  Ec.  433,  Sir  John  Nicholl 
says :  ^^  The  point  in  this  case  is,  the  sanity  or  insanity  of  the  testatrix, 
— a  sort  of  case  which  always  depends  on  its  own  particular  circum- 
stances. The  principle  of  law  applicable  to  such  a  question  admits  of 
no  controversy.  Every  person  is  presumed  to  be  sane  until  it  is  shown 
that  he  has  become  insane :  the  presumption  then  changes ;  it  is  pre- 
sumed that  he  continues  of  unsound  mind,  and  the  party  setting  up  any 
instrument  executed  after  insanity  has  manifested  itself,  has  the  burthen 
of  proof  cast  upon  him ;  he  must  show  recovery,  and  he  must  show  not 
merely  that  the  party  whose  act  is  the  subject  of  inquiry  was  restored 
to  a  state  of  calmness,  and  to  the  ability  of  holding  rational  conversa- 
tion on  some  topics,  but  that  his  mind,  having  shaken  off  all  disease,  was 
again  become  perfect,  was  sound  upon  all  subjects,  and  that  no  delusion 
remained."  The  same  doctrine  is  laid  down  in  Professor  Greenleafs 
treatise  on  the  law  of  evidence,  7th  edit.  §§  42,  689.  In  Cartwright  r. 
Cartwright,  1  Phillim.  100,  Sir  W.  Wynne  says :— "  I  take  it  the  rule 
of  the  law  of  England  is  the  rule  of  the  civil  law,  as  laid  down  in  the 
second  book  of  the  Institutes  (Lib.  2,  tit.  12,  §  2),  ^  Furiosi  autem  si  per 
id  tempus  fecerint  testamentum  quo  furor  eorum  intermissus  est,  jure 


COMMON  BENCH  REPORTS.    (3  J.  SCOTT.    N.  S.)  90 


[*91 


testati  esse  videntar."    There  is  no  kind  of  doubt  *of  it ;  and  it 
has  been  admitted  that  is  the  principle.     If  you  can  establish  that 
the  party  afflicted  habitually  by  a  malady  of  mind  has  intermissions,  and 
if  there  was  an  intermission  of  the  disorder  at  the  time  of  the  act,  that 
being  proved  is  sufficient,  and  the  general   habitual  insanity  will  not 
affect  it :  but  the  effect  of  it  is  this, — it  inverts  the  order  of  proof  and 
of  presumption,  for,  until  proof  of  habitual  insanity  is  made,  the  pre- 
sumption is  that  the  party  agent,  like  all  human  creatures,  was  rational : 
but,  where  an  habitual  insanity  in  the  mind  of  the  person  who  does  the 
act  is  established,  there  the  party  who  would  take  advantage  of  the  fact 
of  an  interval  of  reason,  must  prove  it ;  so  that,  in  all  these  cases,  the 
question  is,  whether,  admitting  habitual  insanity,  there  was  a  lucid  inter- 
val or  not  to  do  that  act"  The  rule  is  the  same  in  the  American  courts. 
In  Brooks  v,  Barrett,  7  Pickering  94,  it  was  held,  that,  a  will  being 
proved  primfi  facie  by  the  statute  of  evidence,  the  burthen  of  proof  is 
on  the  party  objecting  to  its  allowance  on  the  ground  of  insanity,  to 
show  that  tne  testator  was  not  of  sound  mind :  and,  if  the  evidence  is 
doubtful,  the  presumption  of  law  in  favour  of  sanity  is  to  have  its  effect. 
[Crbsswell,  J. — The  onus  lay  on  the  defendants,  who  set  up  the  devise, 
to  prove  that  the  will  was  made  by  a  person  of  sound  disposing  mind. 
You  say  that  was  satisfied  by  the  presumption  that  every  man  is  sane 
until  the  contrary  is  proved  i\    Exactly  so.     [Crowdbr,  J. — Could  it 
be  correct  to  tell  the  jury,  that,  if  they  have  a  doubt  about  it,  after 
taking  into  consideration  the  presumption  of  sanity,  they  must  still  find 
in  favor  of  the  will  ?]     The  competency  of  the  party  is  a  presumption 
of  law.   [Crowder,  J. — ^What  have  the  jury  to  do  with  presumptions  of 
law?    Williams,  J. — Is  it  a  presumption  of  law  or  a  presumption  of 
fact  ?]    It  is  submitted  that  it  is  a  presumption  of  law.     All  the  au- 
thorities show  that  ^incompetency  must  be  proved.     [Gresswell,  p^  qq 
J. — ^You  contend  that  it  lies  on  the  party  who  seeks  to  defeat  the  '- 
will,  by  evidence  to  rebut  the  presumption  of  competency.  Willbs,  J. — 
The  qaestion  is,  whether  the  jury  must  not  be  satisfied  that  the  testator 
is  competent.]    The  case  of  Bremer  v.  Freeman,  1  Deane's  Eccl.  B. 
192, — which  was  a  question  as  to  the  capacity  of  an  English  subject 
domiciled  in  France  to  make  a  will  according  to  the  law  of  this  country, 
— has  some  bearing  upon  this  case. 

As  to  the  alleged  misconduct  of  the  jury,  affidavits  were  produced 
which  fully  answered  those  upon  which  the  rule  was  founded. 

Orove^  Q.  C,  Beavan^  and  M'lntt/re^  in  support  of  the  rule,  insisted 
that  the  learned  Baron  misdirected  the  jury,  in  telling  them  that  the 
onus  lay  on  the  plaintiff  to  establish  the  incompetency  of  the  testator ; 
relying  mainly  upon  the  cases  of  Barry  v.  Butlin,  2  Moore's  P.  C.  481, 
and  Harwood  v.  Baker,  8  Moore's  P.  C.  282.  In  the  former  of  these 
cases,  it  is  stated  by  Parke,  B.,  that  the  onus  probandi  lies  in  every  case 
on  the  party  propounding  a  will,  and  that  he  must  satisfy  the  conscience 
of  the  court  that  the  instrument  so  propounded  is  the  last  will  of  a  free 
and  capable  testator.  And  in  Harwood  v.  Baker,  Erskine,  J.,  deliver* 
ing  the  judgment  of  the  court,  says :  ^^  Their  lordships  are  of  opinion, 
that,  in  order  to  constitute  a  sound  disposing  mind,  the  testator  must  not 
only  be  able  to  understand  that  he  is  by  his  will  giving  the  whole  of  his 
property  to  one  object  of  his  regard ;  but  that  he  must  also  have 
capacity  to  comprehend  the  extent  of  his  property,  and  the  nature  of 
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the  claimg  of  otIierB  whom  by  lus  will  he  is  ezclading  from  all  particip^ 
tion  in  that  property ;  and  that  the  protection  of  the  law  is  in  no  cases 
more    need^    than    in  those   where   the  mind  has   been  too  mock 
*9ai   *^^f*^^'®^  ^^  comprehend  more  objects  than  one,  and  most  espe* 
•'  cially  when  that  one  object  may  be  so  forced  npon  the  attention  of 
the  invalid  as  to  shut  out  all  others  that  miffht  require  conaideration; 
and  therefore  the  question  which  their  lordsnipa  propose  to  decide  in 
this  case,  is,  not  wnether  Mr.  Baker  knew  when  he  was  giving  all  hii 
property  to  his  wife,  and  excluding  all  his  other  relations  from  anj 
share  in  it,  but  whether  he  was  at  that  time  capable  of  recollecting  wIm 
those  relations  were,  of  understanding  their  respective  claims  upon  hit 
regard  And  bounty,  and  of  deliberately  forming  an  intelligent  purpose  of 
excluding  them  from  any  share  in  nis  property.    If  ne  nad  not  the 
capacity  required^  the  propriety  of  the  disposition  made  by  the  will  is  a 
matter  of  no  importance.    If  he  had  it,  the  injustice  of  the  exclusioa 
would  not  affect  the  validity  of  the  disposition,  though  the  justice  or  iiir 
justice  might  cast  some  light  upon  the  question  as  to  his  capacity/' 

Cur.  adv.  vdt 
Grbsswell,  J.,  now  delivered  the  judgment  of  the  court : — (a) 
This  was  an  ejectment  tried  before  Bramwell,  B.,  at  the  last  Chester 
Adsizes.    The  defendant  admitted  that  the  plaintiff  was  heir-at-law  of 
the  person  last  seised,  and  claimed  as  devisee,  and  insisted  upon  the 
right  to  begin,  which  was  granted.     His  counsel  then  produced  a  will, 
and,  after  proving  the  execution  of  it,  as  required  by  the  statute  7  W.  4 
&  1  Vict.  c.  26,  called  witnesses  to  prove  the  competency  of  the  testator. 
The  plaintiff  then  gave  evidence  to  impeach  his  competency,  and  endea 
*d41  ^^^^^^  ^  show  that  *he  had  been  incompetent  &  nativitate.    The 
-*  learned  judge,  in  summing  up,  told  the  jury  that  the  heir-at-law 
was  entitled  to  recover  unless  a  will  was  proved ;  but  that,  when  a  will 
was  produced,  and  the  execution  of  it  proved,  the  law  presumed  sanity, 
and  therefore  the  burthen  of  proof  was  shifted ;  and  that  the  devbee 
must  prevail,  unless  the  heir-at-law  established  the  incompetency  of  the 
testator ;  and  that,  if  the  evidence  was  snoh  as  to  make  it  a  measuring 
east,  and  leave  them  in  doubt,  they  ought  to  find  for  the  defendant.    A 
verdict  having  been  found  for  the  defendant,  a  rule  nisi  for  a  new  trial 
was  granted  in  Easter  Term,  it  being  alleged  that  the  learned  judge  mis- 
directed the  jury. 

The  question  was  argued  before  us  after  last  term ;  and  some  cases 
were  cited  in  which  it  us  been  said  that  sanity  is  presumed,  and  that 
the  onus  of  proof  is  on  him  who  disputes  it.  The  cases  principally  relied 
on,  were.  The  Attomey-Qeneral  v.  Pamther,  8  Bro.  Ch.  Ca.  441,  Groom 
y.  Thomas,  2  Ha^g.  Eccl.  Bep.  484,  and  Brooks  v.  Burrett,  7  Picke^ 
in^'s  U.  S.  Bep.  94 ;  and  a  passage  in  Professor  Greenleaf  's  treatise  on 
evidence  was  also  relied  on. 

The  case  of  The  Attorney-General  v*  Pamther  was  cited  for  the  fol- 
lowing passage  in  the  iudgment  of  the  Lord  Chancellor :  ^*  If  derange 
ment  be  alleged,  it  is  cleany  incumbent  on  the  party  alleging  it  to  prove 
such  derangement :  if  such  derangement  be  proved,  or  be  admitted  to 
have  existed  at  any  particular  period,  but  a  lucid  interval  be  alleged  to 
have  prevailed  at  the  period  particularly  referred  to.  then  the  burthen 
of  proof  attaches  on  the  party  alleging  such  lucid  interval,  who  must 

(a)  The  oms  wm  arpisd  bcfors  CrsisweU,  J.,  WffliMM,  J.,  Orowte,  J.|  nd  Wttks^  h 
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show  oompetence  »t  the  period  when  the  act  was  done,  and  to  which  the 
lucid  interval  refers."     If  that  is  correct, — ^and  we  see  no  reason  to 
dispute  it, — ^the  converse  also  is  true,  that  he  who  alleges  competency 
must  prove  it.    Now,  he  who  relies  on  a  will  in  ^opposition  to  the  p^g;- 
title  of  the  heir-at-law,  must  allege  that  it  is  the  will  of  a  person  ■- 
of  sound  and  disposine  mind :  he  must  therefore  prove  it.     The  case  of 
Groom  v.  Thomas,  2  Hagg.  Eccl.  Bep.  434,  was  in  circumstances  very 
similar.    The  testator  was  admitted  to  have  heen  sane,  and  afterwards 
insane ;  and  there  the  court  held,  that  the  party  propounding  a  will  exe- 
cuted after  the  period  when  the  testator  was  admitted  to  have  become 
insane,  was  bound  to  prove  sanity.    The  decision,  therefore,  was  no 
authority  for  the  defendant  in  this  case.     It  was  cited  for  the  principle 
laid  doim  by  Sir  John  Nicholl, — ^  Every  person  is  presumed  to  be  sane, 
until  it  is  shown  that  he  has  become  insane:  the  presumption  then 
changes ;  it  is  presumed  that  he  eantinuei  of  unsound  mind ;  and  the 
party  setting  up  any  instrument  [executed]  after  insanity  has  manifested 
itself,  has  the  burthen  of  proof  cast  upon  him ;  he  must  show  recovery.*' 
That  is  perfectly  correct :  but  the  learned  judge  of  the  Ecclesiastical 
court  was  evidently  dealing  with  a  case  of  admitted  original  sanity,  then 
of  proved  insanity ;  and  it  has  no  application  to  a  case  where  capacity 
was  never  admitted :  nor  was  he  affecting  to  state  the  precise  nature  and 
extent  of  the  presumption  to  be  made  in  favour  of  sanity.     Reliance  was 
also  placed  on  two  passages  in  the  very  learned  work  of  the  late  Pro- 
fessor Greenleaf  upon  the  law  of  evidence.     In  §  42  of  the  first  volume 
(7th  edit),  he  says :  *'  Every  man  is  presumed  to  be  of  sane  mind  until 
the  contrary  is  shown  :"  and  for  this  he  refers  to  The  Attorney-General 
V.  Parnther,  and  Hale's  Pleas  of  the  Crown  80.     It  therefore  carries 
the  case  no  further.     The  rule  in  criminal  cases  depends  upon  different 
considerations.     Again,  under  the  title  ^'  Wills,"  in  §  689,  the  learned 
professor  writes, — *^  In  regard  to  insanity,  or  want  of  sufficient  sound- 
ness of  mind,  we  have  heretofore  seen,  that,  though  in  the  probate  of  a 
will,  as  the  real  issue  *is,  whether  there  is  a  valid  will  or  not,  the  r^Q^ 
executor  is  considered  as  holding  the  affirmative,  and  therefore  '- 
may  seem  bound  affirmatively  to  prove  the  sanity  of  the  testator,  yet 
we  have  also  seen  that  the  law  itself  presumes  every  man  to  be  of  sane 
mind  until  the  contrary  is  shown :"  and  he  refers  to  the  passage  before 
mentioned,  to  a  passage  under  title  *'  Insanity,"  §  378  (which  relates  to 
the  responsibility  of  a  party  for  his  actions),  and  to  Brooks  v.  Barrett, 
7  Pickering's  Rep.  94.     He  adds, — ^^  The  burthen  of  proving  unsound- 
ness or  imbocility  of  mind  in  the  testator  is  therefore  on  the  party  im- 
peaching the  validity  of  the  will  for  this  cause."     If  the  learned  profes- 
sor, by  this  passage,  means  that  the  competency  of  a  testator  is  to  be 
assumed  until  it  is  impeached  by  evidence,  we  agree  with  him :  but,  if 
he  means  that  a  will  must  be  assumed  to  be  Vfuid,  as  made  by  a  com- 
petent testator,  unless  the  court  or  jury  who  have  to  decide  upon  it  are 
convinced  that  he  was  incompetent,  we  think  it  is  not  in  accordance  with 
the  English  aadiorities  on  the  subject.    The  professor  says  that  the 
competency  of  a  testator  is  a  presumption  of  law,  not  4)f  fact. 

On  this  doctrine  of  presumptions  there  is  a  very  learned  chapter  in 
Starkie  on  Evidence.  He  divides  presumptions  into  presumptions  of 
law,  which  are  altogether  artificial ;  presumptions  of  law  and  fact,  which 
art  of  a  mixed  character  (being  also  artificial  presumptions,  but  to  be 
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found  by  juries,  being  recognised  and  warranted  by  the  law  as  the  proper 
inferences  to  be  made  by  juries  under  particular  circumstances) ;  and 
natural  presumptions,  or  presumptions  of  mere  fact.  The  presumption 
of  sanity  cannot,  we  think,  be  treated  as  a  merely  artificial  or  legal  pre- 
sumption, but,  at  the  utmost,  as  a  presumption  of  law  and  fact,  that  is, 
an  inference  to  be  made  by  a  jury  from  the  absence  of  evidence  to  show 
^Q^-i  that  a  party  does  not  enjoy  that  ^soundness  which  experience 
-I  proves  to  be  the  general  condition  of  the  human  mind.  But,  in 
such  cases,  when  evidence  is  laid  before  a  jury,  they  must  decide  accord- 
ing to  what  they  believe  to  be  the  truth  :  and,  where  a  will  is  set  up  as 
a  valid  will,  a  jury  ought  not  to  pronounce  it  to  be  so,  unless  they  are 
convinced  of  the  affirmative.  In  another  passage,  Mr.  Starkie  speaks 
of  the  presumption  of  sanity  in  a  testator  as  a  presumption  of  fact. 

On  the  other  hand,  the  counsel  in  support  of  the  rule  called  onr 
attention  to  Barry  v.  Butlin,  2  Moore's  r.  C.  481,  where  Parke,  B., 
stated  as  the  indisputable  rule  of  law  that  the  onus  probandi  lies  in 
every  case  on  the  party  propounding  a  will,  and  he  must  satisfy  the  con- 
science of  the  court  that  the  instrument  so  propounded  is  the  last  will 
of  a  free  and  capable  testator ;  and  to  Harwood  v.  Baker,  3  Moore*8 
P.  G.  282.  In  this  latter  case,  a  will  had  been  propounded  in  the  Pre- 
rogative Court  of  Canterbury.  The  attesting  witnesses  were  examined, 
and  several  others  on  either  side.  The  judge  of  that  court  by  his  decree 
pronounced  against  the  force  and  validity  of  the  pretended  will,  upon 
the  ground  that  the  evidence  adduced  was  not  sufficient  to  prove  that 
the  deceased  was  a  capable  testator.  Against  this  decree  the  party  pro- 
pounding the  will  appealed.  The  Judicial  Committee  dismissed  the 
appeal,  *'  because  the  party  propounding  the  will  had  not  satisfactorily 
proved,  as  he  was  bound  to  do,  that  the  paper  in  question  did  contain 
the  last  will  and  testament  of  the  deceased."  In  neither  of  these  cases 
was  any  weight  given  to  the  presumption  of  sanity  unconnected  with  the 
evidence. 

Some  very  valuable  observations  on  this  subject  are  to  be  found  in  the 
judgment  of  Lord  Brougham  in  Waring  v.  Waring,  6  Moore's  P.  C. 
855:  "The  burthen  of  proof,"  says  his  Lordship,  "often  shifts  about 
in  the  progress  of  the  cause,  accordingly  as  the  successive  steps  of  the 
*981  ^^4^^^J9  ^7  leading  to  inferences  decisive  until  ^rebutted,  cast  on 

-I  the  one  or  the  other  party  the  necessity  of  protecting  himself  from 
the  consequences  of  such  inferences.  Nor  can  anything  be  less  profit- 
able as  a  guide  to  our  ultimate  judgment,  than  the  assertion,  which  all 
parties  are  so  ready  to  put  forward  severally,  that,  in  the  question  under 
consideration,  the  proof  is  on  the  other  side.  Thus,  no  doubt,  he  who 
propounds  a  latter  will,  undertakes  to  satisfy  the  court  of  probate  that 
the  testator  made  it,  and  was  of  sound  and  disposing  mind.  But  very 
slight  proof  of  this,  where  the  factum  is  regular,  wiu  suffice ;  and  they 
who  impeach  the  instrument  must  produce  their  proofs,  should  the  party 
actor  (the  party  propounding)  choose  to  rest  satisfied  with  his  primfi  facie 
case  after  an  issue  tendered  against  him.  In  this  case,  the  proof  has 
shifted  to  the  impugner ;  but  his  case  may  easily  shift  it  back  again." 
The  result  must  be  the  same  where  the  party  propounding  does  not  rely 
on  a  prim&  facie  case,  but  gives  the  whole  of  his  proofs  in  the  first 
instance.  The  onus  remains  on  him  throughout;  and  the  court  or  jury 
who  have  to  decide  the  question  in  dispute  must  decide  upon  the  who)e 
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of  the  evidence  so  given :  and  if  it  does  not  satisfy  them  that  the  will 
is  valid,  thej  onght  to  pronounce  against  it. 

If,  indeed,  a  will,  not  irrational  on  the  face  of  it,  is  produced  before 
a  jury,  and  the  execution  of  it  proved,  and  no  other  evidence  is  offered, 
the  jury  would  be  properly  told  that  they  ought  to  find  for  the  will :  and, 
if  the  party  opposing  the  will  gives  some  evidence  of  incompetency,  the 
jury  may,  nevertheless,  if  it  does  not  disturb  their  belief  in  the  compe- 
tency of  the  testator,  find  in  favour  of  the  will :  and  in  each  case  the 
presumption  in  favour  of  competency  would  prevail.  But  that  is  not  a 
mere  presumption  of  law :  and,  when  the  whole  matter  is  before  the  jury 
on  evidence  given  on  both  sides,  they  ought  not  to  afiirm  that  a  docn- 
ment  is  "^the  will  of  a  competent  testator,  unless  they  believe  that  p^^^ 
it  really  is  so.  L  ^ 

The  result  is,  that  the  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute. 

Nov,  5. — The  same  cause  was  tried  again  at  the  Summer  Assizes  at 
Chester,  in  1857,  before  Cockburn,  C.  J.,  and  occupied  six  days. 

The  defendant's  counsel,  as  before,  began  by  proving  the  execution 
of  the  will  under  which  he  claimed,  and  by  calling  a  great  number  of 
witnesses  for  the  purpose  of  showing,  that,  although  the  testator  had 
been  a  person  of  intemperate  habits,  he  had  latterly  much  reformed, 
and  was  at  the  date  of  the  will  perfectly  competent. 

Amongst  others,  a  witness  was  called  who  spoke  to  declarations  made 
by  the  testator  as  to  the  nature  and  amount  of  the  property  which  he 
took  ander  his  father's  will. 

The  will  of  the  testator's  father  was  then  tendered  in  evidence,  as 
well  for  the  purpose  of  showing  the  father's  opinion  as  to  his  son's  capa- 
city  to  manage  property,  as  for  the  purpose  of  corroborating  the  state- 
ments of  the  son  as  to  what  he  took  under  that  will. 

This  evidence  was  objected  to  as  inadmissible ;  and,  the  Lord  Chief 
Justice  intimating  some  doubt  about  it,  the  defendant's  counsel  with- 
drew it. 

*A  Urge  body  of  evidence  was  then  given  on  the  part  of  the  r^-i  qa 
plaintiff,  as  to  the  conduct  and  habits  of  the  testator,  from  his  ^ 
boyhood  down  to  the  time  of  his  death,  showing  that  for  many  years  he 
had  been  addicted  to  habits  of  intemperance  and  debauchery  to  such  an 
extent  as  wholly  to  enervate  and  destroy  the  small  amount  of  mind  he 
had  once  possessed. 

The  Lord  Chief  Justice,  in  his  summing-up,  which  occupied  seven 
hoars,  went  carefully  through  the  evidence, — observing,  in  passing,  upon 
the  circumstance  of  the  plaintiff's  counsel  having  objected  to  the  admis- 
sibility of  the  will  of  the  testator's  father,  and  to  the  fact  of  its  being 
in  court,  and  not  called  for  on  the  part  of  the  plaintiff,  which  it  proba- 
bly would  have  been  if  the  representation  proved  to  have  been  made  as 
to  its  contents  by  the  testator  (the  son)  had  not  been  correct, — ^and, 
ad?erting  to  the  rule  of  law  laid  down  in  the  judgment  of  this  court 
apon  the  former  occasion,  he  left  the  case  to  the  jury  to  determine  upon 
the  balance  of  testimony  on  the  one  side  and  on  the  other. 

The  jury  again  returned  a  verdict  for  the  defendant. 

(Trove,  Q.  G.  (with  whom  was  Beavan)^  in  the  following  Michaelmas 
Term,  moved  for  a  new  trial,  on  the  ground  of  misdirection. — ^The  first 
ground  of  objection  to  the  summing  up,  is,  that  the  jury  wete  invited  tc 
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draw  an  inference  nnfayonrable  to  the  plaintiff,  from  tbe  fact  of  his 
counsel  having  objected  to  the  reception  of  a  piece  of  evidenee  which 
the  learned  jadge  had  ruled  to  be  inadmissible.  [Gockbubn,  C.  J.— 
The  will  of  the  testator's  father  was  offered  bj  Mr.  Eyans  for  the  pvr* 
pose  of  showing  that  the  father,  by  leaving  hifl  property  to  his  son,  inti- 
mated his  opinion  as  to  his  capacity  to  manage  his  affairs.  I  thought 
it  inadmissible.]  It  was  also  tendered  for  the  purpose  of  showing  } 
that  the  testator  well  knew  the  nature  and  extent  of  the  property  | 
4c^Q^-|  *which  he  took  under  it.  [Growdbr,  J. — ^I  must  confess  I  do 
-I  not  see  why  it  was  not  admissible.  Oockburn,  G.  J. — ^I  told  the 
jury  that  they  might  fairly  infer,  as  a  matter  of  fact,  from  the  plaintiff's 
objection  to  its  reception,  and  also  from  the  circuiastance  of  the  plain- 
tiff's counsel  abstaining  from  producing  it,  though  in  court,  that  the 
will,  if  produced,  would  show  tnat  the  testator  correctly  apprehended 
the  nature  of  the  dispositions  contained  in  it ;  and  that  the  fact  of  his 
giving  a  correct  account  of  what  he  took  under  that  will  was  cogent 
evidence  to  rebut  the  presumption  of  insanity.  I  did  not  put  it  to  them 
as  a  matter  of  law.]  The  will  having  been  tendered,  objected  to,  and 
withdrawn,  it  should  have  been  considered  as  wholly  out  of  the  question. 
It  was  inviting  the  jury  to  draw  an  inference  of  fact  from  the  circum- 
stance of  counsel  having  successfully  resisted  the  introduction  of  a  piece 
of  evidence  which  was  inadmissible, — in  short,  it  was  giving  effect  to 
that  which  was  not  legal  evidence^  [Willes,  J. — ^It  seems  to  me  that 
my  Lord  would  hardly  have  done  justice  to  the  defendant  if  he  had 
abstained  from  making  the  remarks  he  did  upon  that  part  of  the  case. 
Growdbr,  J. — ^It  is  every  day's  practice,  where  a  person  is  present 
in  court  who  could  speak  to  a  matter  in  controversy,  and  who  is  not 
called  to  tell  the  jury  that  they  may  infer  that  his  evidence,  if  he  ^  ere 
called,  would  probably  be  unfavourable  to  the  party  who  ought  to  have 
called  him.]  That,  it  is  submitted,  is  not  quite  this  case.  If  the  will 
of  the  testator's  father  was  inadmissible, — ^which  it  must  now  be  as- 
sumed to  have  been, — ^it  could  not  properly  form  part  of  the  instruction 
to  the  jury.  The  closine  remarks,  too,  of  his  Lordship's  summing  up 
were  eminently  calculated  to  distract  the  attention  of  the  jury,  and  to 
withdraw  their  minds  from  the  real  point  of  time  to  which  their  consid- 
eration should  be  addressed.    [Gockburn,  G.  J. — The  way  in  which  I 

^1021  *^^^^  ^^®  ^^^  ^^  ^^®  J^^  ^^  substantially  as  follows : — ^I  told 
•I  them  that  the  plaintiff  would  be  entitled  to  their  verdict,  unless 
either  of  the  wills  executed  by  the  testator  should  stand  good ;  which 
latter  question  entirely  depenaed  on  the  ci4)acity  of  the  testator  to  make 
a  will  at  the  time  of  executing  both  or  either  of  these  wills.  I  explained 
to  them,  that,  as  the  case  stood  before  them,  the  burden  of  proof  was  on 
the  defendant,  the  devisee ;  and  that,  to  entitle  himself  to  the  verdict,  it 
was  for  him  to  satisfy  the  jury  of  the  competency  of  the  testator.  I  read 
to  the  jury  on  this  point  the  language  of  this  court  in  its  recent  judgment 
in  this  case.  But  X  told  them,  that,  as  the  two  wills  (of  1848  and  1845) 
were  in  substance  the  same,  if  they,  the  jury,  were  satisfied,  that,  at  the 
time  of  executing  either  of  them,  the  testator  was  competent,  the  de- 
fendant would  be  entitled  to  their  verdict.  I  said  this,  necause  strong 
observations  had  been  made  to  the  jury  by  the  plaintiff's  counsel  as  to 
the  presence  of  the  defendant,  and  its  probable  effect  and  influence,  at 
the  making  of  the  will  of  1845 ;  whereas,  at  the  making  of  the  will  of 
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1843,  the  testator  had  g;one  ta^he  attorney's  office  without  the  defend- 
ant, attended  only  by  a  servttiit.  In  observing  on  what  constituted 
capacity  to  make  a  will,  I  adbpCffd  the  doctrine  contended  for  by  the 

{laintiff's  eoansel  on  the  authority^of  the  case  of  Harwood  v.  Baker,  8 
[oore*s  P.  G.  282,  viz.,  that  a  tesCsJhdt*  must  not  only  know  that  he  is 
disposing  of  his  property  by  a  tesUCn^Qstary  instrument,  but  must  be 
capable  of  understanding  the  nature  and  aiffent  of  the  property  of  which 
he  is  disposing,  the  manner  in  which  he  is*  disposing  of  it,  and  the  claims 
of  those  who  have  legitimate  claims  upon  hldi.iii'.the  final  disposition  of 
his  property.     I  desired  the  jury  to  apply  this  principle  to  the  case 
before  them.    Ineommenting  upon  the  evidence,  I  divided  the  history  of 
the  testator  into  three  periods, — *the  first,  from  his  boyij^cKl  to  the  p^  ^qo 
time  he  left  his  father's  house,  in  1835,  and  Went  to  lin>'7idi  his  '- 
aunt  Cope, — ^the  second,  that  during  which  he  lived  awavTf  oio*}iome,  till, 
after  the  death  of  his  father,  in  1842,  he  went  to  live  with  {hVd^ndant 
at  Speerston  Hall, — ^the  third,  from  his  so  going  to  live  with  the  disTeiidi&nt, 
till  his  death,  in  1849.    I  pointed  out  to  the  jury  the  conflict  of  eVTdence 
as  to  the  mental  powers  and  condition  of  the  testator  during  the  first  of 
these  periods.     I  pointed  out  to  them,  that,  as  to  the  second,  the  evidence 
seemed  to  be  all  one  way,  and  that  there  could  be  no  doubt  that  during 
that  period  the  testator  was  utterly  lost,  both  in  mind  and  body,  from 
habitual  and  incessant  drunkenness,  and,  if  ever  capable,  was  then 
reduced  to  a  state  of  utter  incapacity ;  and  I  advised  them,  unless  they 
believed  that  in  the  third  period  the  testator  had  (as  was  contended  for 
by  the  defendant,  and  endeavoured  to  be  established  by  his  evidence) 
renounced,  in  a  great  degree,  his  habits  of  debauchery,  and  thereby 
recovered  his  mental  powers  in  a  sufficient  degree  to  be  capable  of  mak- 
ing a  will  when  these  wills  were  executed,  they  should  find  against  the 
defendant.     I  called  the  attention  of  the  jury  in  detail  to  the  evidence 
on  both  sides  as  to  this  latter  period,  comparing  it  as  I  went  along.     I 
observed  on  the  evidence  as  to  the  statements  made  by  the  testator  at 
various  times,  and  particularly  on  his  death-bed,  as  to  the  manner  in 
which  he  had  disposed  of  his  property ;  observing,  that,  if  the  jury 
believed  this  evidence,  as  the  statements  so  made  by  the  testator  corre- 
sponded with  the  disposition  in  fact  made  by  the  will,  they  were  calcu- 
lated to  throw  back  light  on  the  period  at  which  the  wills  were  executed, 
and  to  afford  means  of  inferring  what  was  the  state  of  his  competency 
at  that  period.]     That  was  calculated  to  divert  the  minds  of  the  jury 
from  the  important  period,  viz.,  the  time  of  making  the  will.     [CocK- 
BUR5,  C.  J. — ^The  *jury  were  perfectly  alive  to  the  fact  that  the  r»io4 
<late  of  the  will  was  the  important  period  for  their  consideration.  ^ 

Williams,  J. — I  am  of  opinion  that  there  was  no  misdirection  in  this 
ease,  in  the  proper  sense  of  the  word.  The  Lord  Chief  Justice  appears, 
in  going  through  the  evidence,  to  have  very  properly  reminded  the  jury 
of  the  circumstances  under  which  it  was  given,  making  remarks  thereon 
^t  would  naturally  emanate  from  any  mind  of  ordinary  shrewdness. 

Crowdbb,  J. — ^I  also  think  there  was  no  misdirection  in  the  way  in 
^hich  the  case  was  presented  to  the  jury.  As  to  the  first  point,  X  do 
act  find  that  any  law  was  laid  down  by  my  Lord.  It  is  said  that  the 
jvy  were  improperly  told  that  they  might  draw  an  inference  from  evi- 
'eace  which  was  ruled  to  be  inadmissible.  It  appears  to  me  that  the 
obaervations  of  the  Lord  Chief  Justice  were  very  fair  and  proper  obser* 

VOU  III.  K.  B.' 
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vatioDs  upon  the  fact  of  a  piece  of  evidence  having  been  offered  on  the 
part  of  the  defendant,  and  withdrawn' upon  an  objection  taken  to  in 
admissibility  by  the  other  side.  The  vill*6f  the  testator's  father  wuia 
court ;  it  was  not  put  forward  for  the.purpose  of  contradicting  anytluDg 
proved  on  the  part  of  the  plainti^,.^b^t  merely  for  the  purpose  of  corro- 
borating the  declarations  whiefbt  t^e  testator  had  made  as  to  the  interest 
which  he  took  under  it.  .lir.wias  a  thing  from  which  the  jury  might 
fairly  draw  an  inference  ib.]Ae  defendant's  favour.  I  see  nothing  like  a 
misdirection  in  point  of'laV*  And  as  to  the  latter  part  of  the  summing- 
up  which  is  objected  to,<B^y  Lord  has  explained  the  way  in  which  heM 
the  case,  referring  \q  the  several  periods  of  the  life  of  the  testator.  I 
see  nothing  ii^«Hi[5,observation8  he  made  upon  the  evidence  that  vas  it 
all  calculated'foi  Mislead  the  jury,  or  to  induce  them,  as  is  now  suggested, 
m-iQc-i  tajthi^k  that  the  '^'Question  they  had  to  determine,  was,  the  state 

-'•'iLliu'' Condition  of  tne  testator's  mind  at  the  time  of  his  death. 
Upofi'thdi  whole  I  agree  that  there  ought  to  be  no  rule, 

WiiiJiBS,  J. — I  am  entirely  of  the  same  opinion.  Mr.  Chove  com- 
plains that  he  has  sustained  prejudice  from  an  objection  successfollj 
taken  by  him  at  the  trial.  I  certainly  should  be  very  sorry  that  a 
party  should  sustain  prejudice  or  inconvenience  from  taking  a  proper 
objection,  and  one  upon  which  he  was  entitled  to  succeed.  But,  though 
it  has  been  very  ingeniously  put  by  Mr.  OrovCy  it  seems  to  me  that  what 
he  now  complains  of  has  nothing  to  do  with  the  objection.  The  questioo 
which  the  jury  had  to  determine,  was,  whether  the  testator  was  compe- 
tent to  make  a  will.  Now,  it  appears  that  he  had  given  a  substantiallj 
correct  and  connected  account  of  the  disposition  of  his  father's  propertr. 
That  clearly  was  very  good  evidence  to  show  the  state  of  his  mind. 
The  will  of  his  father  was  in  court,  and  might  have  been  inspected  and 
put  in  by  the  plaintiff  to  show  that  that  statement  was  untrue.  The  plain- 
tiff did  not  put  it  in :  and,  when  it  was  offered  as  evidence  on  the  part 
of  the  defendant,  it  was  objected  to,  and  withdrawn.  What  was  the 
fair  and  natural  inference  to  be  drawn  from  that  ?  Why  clearly  that 
the  plaintiff  did  not  think  it  worth  while  to  put  it  in,  because  it  would 
not  contradict  the  evidence  which  the  defendant  had  given.  The  point. 
therefore,  stands  quite  apart  from  the  objection  to  the  admissibility  of 
the  evidence.  I  own  my  opinion  is  that  the  objection  ought  not  to  haTC 
prevailed.  I  think  it  was  perfectly  competent  to  the  defendant  to  put 
in  the  will,  for  the  purpose  of  showing  that  the  account  which  the  tes- 
tator had  given  of  its  contents  was  correct.  And  there  can  be  little 
doubt,  that,  if  there  had  been  any  substantial  variance  between  that 
^1061   ^0^^°^^^^  ^^^  ^^^  account  which  the  testator  gave  *of  it,  the 

J  plaintiff's  counsel  would  have  put  it  in.  As  to  the  other  point,  the 
part  of  the  summing  up  to  which  that  objection  applies  seems  to  me  to 
be  nothing  more  than  a  mode  of  inviting  the  attention  of  the  jury  to  the 
question  whether  in  what  is  called  the  third  period  of  the  testator  s 
life  he  was  aware  of  the  manner  in  which  his  will  had  been  framed  at 
an  earlier  period.  The  fact  of  his  being  sane  and  collected  at  that 
time  was  certainly  more  consistent  with  sanity  at  the  period  alluded  to, 
than  with  the  theory  attempted  to  be  set  up  on  the  part  of  the  plaintiff* 
I  cannot  see  any  impropriety  in  the  observations  of  the  Lord  Chief  Jos- 
tice  in  this  respect.  Upon  neither  ground,  therefore,  do  I  think  there 
ought  to  be  a  nde.  Rule  refused. 
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THOMAS  BECK  Y  CAHILL  and  BERNARDO  VELASCO  FER. 
SANDEZ,  Executors  of  LUCAS  BECK,  deceased,  v.  DAWSON. 

July  4. 

L,  %  Dcicbiiit  at  SeTille,  wrote  to  B.,  his  agent  at  Liverpool,  desiring  him  to  insure  a  cargo 
cf  fiut  to  that  place.  B.,  acting  bonll  fide,  instmoted  one  0.,  a  person  who  had  occasionally 
trtcd  u  A/s  agent  in  liondon,  to  get  a  policy  effected  there.  C.  for  that  purpose  employed 
«ie  D^  SB  insuranoe-broker,  who  effected  the  insaranco  in  his  own  name,  and  afterwards 
RCMTcd  the  amount  of  a  loss  from  the  underwriters,  but  retained  it,  claiming  a  lien  for  a 
Mt  daa  to  him  from  C.  in  respect  of  premiums  and  commission  on  former  transactions. 

hta  letioB  by  A.  a^^ainat  B.  for  negligently  omitting  to  effect  a  good  and  available  insurance 
cpea  the  cargo,  and  neglecting  to  take  steps  to  get  the  money,  and  for  money  had  and  received, 
ibt  judge, — treating  it  as  immaterial  whether  the  letter  of  instructions  Arom  B.  to  C.  had  been 
ikvn  to  D.  or  not« — raled  that  B.  had  violated  his  duty  as  agent^  by  employing  another  agent 
is  London,  instead  of  efieeting  the  policy  himself,  and  that  he  was  responsible  for  the  whole 
laeoAt  received  from  the  underwriters  by  D. : — Held,  that  this  was  not  the  true  measure  of 
diaigef ;  for,  that,  if  B.'s  letter  of  instructions  had  been  shown  to  D.  at  the  time  he  was 
caployed  to  effect  the  policy,  he  could  acquire  no  lien  upon  the  proceeds  for  the  debt  due  to 
Ua  firom  C,  and  his  unlawful  detention  of  the  money  could  not  give  A.  a  right  of  aotion 
against  B.  for  the  whole  amount  so  reoeived  by  D.,  though  B.  might  be  liable  for  some  nomi- 
Bsi  damages  in  respeet  of  the  breaeh  of  his  duty  as  agent;  and  therefore  that  foot  ought  to 
kaveheca  ascertained. 

h&,  fucre  whether  the  eonduct  of  B.  did  amount  to  a  breach  of  du^? 

This  was  an  action  against  an  agent  for  negligence  in  effecting  a 
pK)]icj  of  insurance. 

^The  declaration  stated,  that,  in  the  lifetime  of  Lucas  Beck,  r^ci  ny 
deceased,  the  said  Lucas  Beck  retained  the  defendant  as  his  I- 
tgent  for  hire  and  reward  in  that  hehalf  to  effect  a  good  and  available 
iosorance  against  certain  perils  on  a  certain  cargo,  that  is  to  saj,  a 
orgo  of  oranges  and  figs,  shipped  by  the  said  testator,  to  wit,  from 
SeTille  to  Liverpool,  and  consigned  bj  the  said  testator  to  the  defend- 
uit  for  sale  or  return,  upon  the  terms  that  the  defendant  should  use  due 
&ad  reasonable  care  and  diligence  in  and  about  effecting  the  said  insur- 
ance, and  in  taking  all  necessary  steps  to  enable  the  said  testator  to 
obtain  payment  of  the  moneys  which  might  become  due  in  the  event  of 
^  loss  of  the  said  cargo  by  any  of  the  perils  insured  against,  and 
^oold  in  the  event  of  the  inability  of  the  defendant  to  effect  the  said 
u^orance  give  notice  thereof  to  the  testator  within  a  reasonable  time  in 
tbat  behalf;   and  the  defendant  then  accepted  the  said  retainer,  and 
^,  in  consideration  of  the  premises,  promised  the  said  testator  duly 
^d  faithfully  to  discharge  his  duty  as  such  agent  in  the  premises :  And 
^^  plaintiffs,  as  such  executors  as  aforesaid,  said,  that,  although  the 
^  testator,  and  the  plaintiffs  as  such  executors  as  aforesaid,  had  re- 
spectively done  all  things,  and  though  all  things  had  happened,  and  all 
^es  had  elapsed,  necessary  to  entitle  the  said  testator  in  his  lifetime, 
*^d  the  plaintiffs  as  such  executors  as  aforesaid,  to  a  performance  by 
^e  defendant  of  his  said  promise,  and  to  sue  the  defendant  for  the 
^^ehea  thereof  thereinafter  mentioned ;  and  although  the  defendant 
^^9^t  and  could  and  ought  to  have  effected  such  an  insurance  in  the  life- 
P^i^  of  the  said  Lucas  Beck ;  yet  the  defendant  broke  his  said  promise 
*  w»»,  to  vit,  that  he  did  not  nor  would  use  due  and  reasonable  care 
^^  diligence  in  and  about  effecting  the  said  insurance,  but  carelessly 
^^  ^^ligently  omiUed  to  effect  any  good  or  available  insurance  upon 
J^^aii  cargo  agreeably  to  nis  said  promise,  nor  did  the  defend-  r*iofi 
■«  ffvt  my  notice  to  the  said  testator  in  hia  lifetime,  or  to  the  «-  ^"^ 
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plaintiffs  .as  such  exeoators  as  aforesaid,  of  his  inability  to  effect 
same :  And  the  defendant  further  disregarded  his  promise,  in  this,  ( 
although  he  might  and  could  and  ought  to  have  taken  stepM^  the  si 
being  necessary  steps,  to  enable  the  $aid  testator^  and  the  plaintifi 
such  executors  aforesaid,  to  obtain  payment  of  the  monejfi  d^u 
payable  in  refpect  of  the  lo89  of  the  said  cargo  by  certain  of  the 
insured  against ;  yet  the  defendant  did  not  nor  would  use  all  dae 
reasonable  care  and  diligence  in  and  about  taking  such  steps,  but  vi 
negle^sted  %o  to  do  :  Averment,  that  the  said  cargo  so  consigned  to 
defendant  as  aforesaid  was  in  the  lifetime  of  the  said  testator  wi 
lost  on  the  said  voyage  by  divers  of  the  perils  against  which  thf 
fendant  was  retained  to  effect  an  insurance  as  aforesaid ;   wherebv 
testator  was  deprived  of  the  moneys  which  he  ought  to  have  recei 
by  reason  of  such  insurance,  and  his  personal  estate  was  thereby  J 
mfied  and  lessened,  and  the  plaintiffs  as  such  executors  as  afor^ 
bad  been  thereby  wholly  deprived  of  the  amount  which  ought  to  bii 
been  received  by  reason  of  such  insurance,  to  wit,  SOO/. 

There  was  also  a  count  in  trover  for  the  policy,  and  a  count  for  moi 
received  by  the  defendant  for  the  use  of  the  plaintiffs  as  executors. 

The  defendant  pleaded, — ^first,  that  the  plaintiffs  were  not  execa 
of  the  last  will  and  testament  of  Lucas  Beck,  deceased,  as  alleged, 
secondly,  to  the  first  count,  that  the  defendant  did  not  promiae 
alleged, — ^thirdly,  to  the  first  count,  that  the  said  Lucas  Beck  did 
retain  the  defendant  as  alleged,  upon  such  terms  as  alleged,  nor  did 
defendant  accept  such  retainer,  as  alleged, — fourthly,  to  the  first  count, 
denial  of  the  alleged  breaches  of  promise  and  each  of  them, — ^fifti' 
*1091  ^  *^^^  ^^^^  breach  in  the  first  count,  that  the  defendant  coi 
-*  not  have  effected  such  insurance  in  the  lifetime  of  the  s 
Lucas  Beck,  as  alleged, — sixthly,  to  the  second  breach,  that  the 
fendant  could  not  have  taken  such  steps  to  enable  the  testator,  or 
plaintiffs  as  such  executors,  to  obtain  payment  of  the  moneys  due 
payable  in  respect  of  the  loss  of  the  cargo,  as  alleged, — seventhly, 
the  first  count,  that,  after  the  making  of  the  said  promise,  and  befofl 
any  breach  thereof  by  the  defendant,  the  said  Lucas  Beck  in  his  lift 
time  discharged  the  defendant  from  his  promise  and  from  the  perfom 
ance  of  the  same, — eighthly,  to  the  second  count,  not  guilty, — ^ninthlj 
to  the  second  count,  that  the  said  goods  were  not  the  goods  of  the  pUi^ 
tiffs  as  such  executors,  as  alleged, — tenthly,  to  the  first  and  sccoa 
counts,  that  the  defendant  did  what  was  complained  of  by  the  leave  A 
the  said  Lucas  Beck  in  his  lifetime,  and  of  the  plaintiffs  as  such  ex 
ecutors  as  aforesaid  since  the  death  of  the  said  Lucas  Beck,  reaped 
ivelv,— eleventhly,  as  to  the  residue  of  the  declaration,  never  indebted.- 
twelfthly,  to  the  residue  of  the  declaration,  payment  before  actioD 
Issue  thereon. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  aft« 
Trinity  Term,  1856.  The  facts  which  appeared  in  evidence  were  as  fol 
lows : — The  plaintiffs'  testator,  who  was  a  merchant  carrying  on  bosioes 
at  Seville,  under  the  firm  of  Gahill,  White  k  Beck,  having  in  November 
1854,  consigned  a  cargo  of  fruit  to  Liverpool,  by  the  ship  Walborton 
by  letters  of  the  8d  and  7th  of  that  month  instructed  the  defendaDt,  U^ 
agent  there,  to  effect  an  insurance  thereon  for  8002.  Finding  that  bi 
could  not  effect  a  policy  at  Liverpool  upon  such  good  terms  as  in  L^^ 
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J0i,  tlie  defendant  sent  directions  to  one  Lewis,  a  commission  agent,  to 
9C  the  policy  effected  there.  Lewis  employed  for  that  purpose  one 
>a3e,fta  insurance  broker.  Naile  effected  the  ^insurance  in  his  r*;!-!  a 
om  nime ;  and,  an  average  loss  having  been  incurred,  the  under-  ^ 
viien,  after  considerable  delay  in  adjusting  the  amount,  paid  the  loss 
to  Naile,  who  claimed  to  be  entitled  to  set  off  the  sum  so  received  by  him 
igiiBBt  prenodnins  and  commission  due  to  him  from  Lewis  upon  other 
tnoaaetioiis. 

There  was  a  conflict  of  evidence  as  to  whether  Lewis,  at  the  time  he 
isstroded  Naile  to  get  the  policy  effected,  showed  him  the  letter  of 
iiUnicti(Hui  he  had  received  from  the  defendant,  or  informed  him  that 
^  vas  acting  aa  B^nt  in  the  transaction.  Lewis  swore  that  he  did ; 
Naile  denied  it :  bat,  at  all  events,  it  was  pretty  clear  that  Naile  became 
Mquinted  with  the  fact  before  he  received  the  money  from  the  under- 
Triten. 

It  tppeared  that  Lewis  had  on  former  occasions  been  employed  by 
^'jM  k  Co.,  aa  their  agent  in  London  in  the  charter  of  ships  and  effect- 
Bg  insurances  and  sales,  and  that  the  Walburton  had  been  chartered  by 
m,  \mi  that  they  had  not  recently  employed  him  in  any  business  of 
isportinee. 

On  the  part  of  the  defendant  it  was  insisted  that  the  defendant  had 
ken  guilty  of  no  breadi  of  duty  in  employing  Lewis  to  carry  out  the 
instraetions  of  his  principal,  and  that  Lewis  had  only  adopted  the  usual 
tonne  of  business  in  employing  an  insUrance-broker,  and  that  the  fact 
f  Naile,  the  insurance-broker,  having  caused  the  policy  to  be  effected 
p  hit  own  name  did  not  make  the  instrument  less  good  and  available,  or 
i:i  any  way  affect  the  right  of  the  principals  to  recover  against  the 
Biderwritem  for  a  loss,  nor  could  the  principals  be  prejudiced  by  Naile's 
ioproper  claim  of  lien.  It  was  further  insisted,  that,  assuming  that  the 
none  pursued  by  the  defendant  was  at  first  unauthorized  by  the  instruc- 
i^^  he  received  from  his  principals,  the  latter  had  subsequently  ratified 
is;  aad  in  support  of  this  the  following  correspondence  was  put  in  :— 

*A  letter  of  the  7th  of  May,  1855,  from  Gahill  k  Co.  to  the  vi^m 

"*  We  were  duly  favoured  with  yours  25th  alt.,  in  answer  to  three 
letters  of  ours  on  the  subject  of  the  account  of  insurance  on  the  Wal- 
Wton's  cargo.  We  are  sorry  to  see  nothing  had  been  done  since  your 
last  adrices ;  and^  as  to  Mr.  Lewis,  he  had  not  written  as  a  single  word 
^n  the  subject,  nor  is  it  likely  he  should,  as  it  was  an  affair  entirely  com- 
mitted by  OS  to  your  care,  and  not  to  his.  We  beg,  therefore,  once 
aore  earnestly  to  request  of  you  to  consider  that  it  is  you,  not  Mr* 
I^wig,  whom  we  intrusted  with  the  insurance  of  the  Walburton's  cargo, 
u^i  that  consequently  it  is  from  you  alone,  and  not  from  him,  that  we 
^pe  and  expect  shortly  to  receive  the  termination  and  account  of  this 
»  kmf  unsettled  affair." 

A  forther  letter  of  the  29th  of  May,  from  Oahill  &  Co.  to  the 
defendant, — 

''We  are  anxious  to  get  this  matter  settled,  and,  not  having  a  tingle 
^ffvm  Mr.  LewiM  on  the  nUjectj  did  not  know  what  to  attribute  so 
^  a  delay  to,  unless  it  was  to  be  attributed  to  diktoriness  on  his  part ; 
^therefore  it  was  that  we  expressed  a  wbh  to  have  this  affair  wound 
^'fUdomrwi^iohamiimtaidthTnyhjfinurmediatiam^waiftQ 
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complication^  which  would  undoubtedly  arise  should  the  result  of  the 
insurance  come  through  a  different  person  from  that  to  whom  the  cargo 
was  consigned  per  Walburton,  We  hope  you  will  soon  obtain  the  final 
winding  up  of  this  affair  from  Mr.  Lewis." 

A  further  letter  of  the  24th  of  July,  from  Cahill  &  Co.  to  the 
defendant, — 

*^  Referring  you  to  our  annexed  circular,  and  deprived  of  your 
esteemed  favours  since  our  last  (29th  May),  we  beg  now  to  say  that  wo 
were  shortly  afterwards  addressed  by  Mr.  Lewis  on  the  subject  of  the 
^lion  insurance  ^on  the  Walburton's  cargo,  which  he  said  had  not  been 
^-l  arranged,  owing  to  some  difficulties  which  had  occurred ;  but  he 
expected  shortly  to  wind  it  up.  He  has  since,  it  appears,  been  ill,  but 
is  well  again,  and  attending  to  business.  We  pray,  therefore,  you  will 
once  more  urge  him  to  finish  this  tiresome  business  as  soon  as  possible, 
as  we  are  now  fast  approaching  to  another  season,  without  having  seen 
an  end  of  the  first  cargo  of  fruit  shipped  last  season  at  our  port." 

A  further  letter  of  the  1st  of  September,  from  Cahill  &  Co.  to  the 
defendant, — 

^^  We  were  in  receipt  of  your  esteemed  favour  25th  July,  having  had 
the  pleasure  of  addressing  you  on  24th  same,  to  which,  and  to  our 
former  letters  of  tho  7th  and  29th  May,  we  beg  to  refer  you  on  the  sub- 
ject of  Walburton's  cargo.  We  must  really  say  that  it  is  a  very  unusual 
occurrence  that  has  taken  place  in  this  business.  We  intrusted  yott 
with  the  insurance  on  this  eargo^  and  a  year  almost  has  elapsed  without 
its  winding  up,  merely  because  the  person  you  employed  as  yowr  agent  in 
London  for  the  purpose  does  not  choose  to  give  any  account  of  it. 
There  certainly  is  some  means  of  forcing  him  to  do  so,  if  letters  are  not 
sufficient.  If  so,  pray  employ  it,  and  see  if  this  tiresome  business  can 
be  concluded.'' 

A  further  letter  of  the  10th  of  November,  from  Cahill  &  Co.  to  the 
defendant, — 

^^  We  confess  our  inability  to  read  some  parts  of  ^our  esteemed  favour, 
15th  ult.,  now  before  us ;  but  will  explain  our  opinion  of  the  case  of  the 
Walburton's  insurance.  We  gave  you  orders  for  effecting  insurance 
thereon  J  and  for  the  purpose  you  thought  proper  to  avail  yourself  of  iomi 
person  or  persons  in  LondoUj  and  now  this  person  or  persons  refuse  tt 
account  to  you  for  such  insurance.  Now,  this  is  the  state  of  the  case  \ 
*1131  ^^^  ^^  ^^^  ^^  allowed  to  ask,  what  matters  it  to  us  whether  *yov 
-'  employ  legal  or  illegal  means  to  force  him  to  come  to  his  senses  \ 
We  have  nothing  to  do  with  him :  it  was  you  employed  him,  not  we  ;  ani^ 
we  trust  through  you  to  obtain  the  full  amount  insured.'' 

A  further  letter  of  the  20th  of  February,  1856,  from  Cahill  &  Go.  t< 
the  defendants, — 

^'  Your  esteemed  favour,  18th  inst.,  is  before  us.  In  the  first  place, 
we  will  observe,  &c.,  &;c.  As  to  the  chief  object  of  your  letter, — thai 
of  your  responsibility  for  the  insurance  of  the  Walburton, — ^not  bein^ 
of  same  opinion  with  you,  as  our  previous  letters  have  shown  you,  w< 
have  referred  the  matter  to  our  friends  and  agents  in  London,  Messrs 
W.  M'Andrew  k  Sons,  to  arrange  with  you.  In  our  opinion,  you] 
interest  would  not  be  prejudiced  by  paying  us  the  insurance,  as  in  sncl 
case  you  would  be  substituted  in  our  place  to  claim  it  from  the  broker; 
who  would  undoubtedly  have  to  pay  all  for  his  unjust  detention  of  fundi 
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irhich  he  well  knew  did  not  belong  to  bis  debtor.  By  so  doing,  you 
iroald  do  but  justice  to  us,  as  we  have  had  nothing  to  do  with  either  the 
Woker  or  Mr.  Lewis^  but  with  you;  and  we  have  your  acknowledgment 
of  the  cargo  having  been  insured.  Besides,  Mr.  Lewis  has  not  been  our 
agent  for  the  last  eight  years^  nor  had  the  management  of  any  business 
of  ours  ;  so  that  we  cannot  be  responsible  for  his  acts.'* 

Other  letters  were  put  in,  bearing  date  in  1848,  1849,  and  1850, 
addressed  by  Cahill  &  Co.  to  the  defendant,  instructing  him  to  employ 
Lewis  to  effect  certain  insurances  for  them  on  cargoes  of  fruit.  One  of 
these  letters,  dated  the  8th  of  November,  1849,  contained  the  following 
passage: — ^^^Our  mutual  friend  Thomas  B.  Lewis,  of  London,  having 
opened  a  general  policy  for  one  or  more  cargoes  of  fruit  shipped  by  us, 
we  this  mail  order  his  including  therein  the  amount  of  this  shipment." 

*The  learned  judge  was  of  opinion  that  the  defendant  had  vio*  r*i  i  ^ 
lated  his  duty  as  agent,  by  employing  another  agent  in  London,  ^ 
instead  of  effecting  the  policy  himself,  and  that  he  was  responsible  to 
his  principals  for  the  amount  received  by  Naile.  He  treated  it  as  imma- 
terial whether  Lewis  had  shown  his  letter  of  instructions  to  Naile,  or 
not. 

A  verdict  was  taken  for  the  plaintiffs,  damages  3262.,  with  leave  to 
the  defendant  to  move  to  enter  the  verdict  for  him,  if  the  court  should 
be  of  opinion  that  the  learned  judge  had  ruled  erroneously. 

James  WUde^  Q.  C,  in  Michaelmas  Term,  1856,  accordingly  obtained 
a  rule  nisi  to  enter  a  verdict  for  the  defendant,  or  for  a  new  trial,  '^  on 
the  ground  that  the  defendant  properly  executed  the  orders  he  received, 
or  that  the  course  taken  by  him  was  ratified  by  the  plaintiffs."  He 
submitted  that  the  charge  in  the  declaration  was  not  made  out ;  for, 
that  the  defendant  had  caused  a  good  and  available  policy  to  be  effected, 
and  that  the  fact  of  its  having  been  effected  in  the  name  of  Naile  did 
not  in  any  degree  affect  the  plaintiffs'  right  to  recover  for  a  loss,  the 
receipt  of  the  money  by  Naile  being  a  receipt  to  the  use  of  the  persons 
interested ;  and  that  Naile's  improper  claim  of  lien  could  not  affect  the 
defendant.  He  referred  to  Snook  v.  Davidson,  2  Campb.  217,  West- 
wood  V.  Bell,  4  Campb.  849,  and  Maanss  v.  Henderson,  1  East  385. 

Honyman  (with  whom  was  Byles,  Serjt.),  in  Trinity  Term,  showed 
cause. — The  insurance  was  effected  by  Naile  for  Lewis.     [Cresswell, 
J.^If  Lewis,  at  the  time  he  employed  Naile  to  get  the  policy  under- 
written, disclosed  to  him  that  he  was  acting  as  agent  of  another,  Naile 
cotdd  acquire  no  lien  upon  the  proceeds  of  that  policy  for  premiums 
and  commission  due  to  him  from  *Lewis  upon  other  transactions :   r^i  1 5 
and,  if  so,  how  can  it  be  said  that  there  was  not  a  valid  insurance  ^ 
upon  the  Walburton's  cargo?]     If  it  was  a  material  question  whether 
or  not  Lewis  communicated  to  Naile  the  letter  of  instructions  he  received 
from  Dawson,  the  defendant's  counsel  should  have  asked  the  learned 
judge  to  leave  that  matter  to  the  jury.     The  plaintiffs  could  not  have 
Bued  either  Lewis  or  Naile;  there  being  no  privity  between  them.     The 
case  somewhat  resembles  Lreland  t^.  Thomson,  4  C.  B.  149  (E.  G.  L.  R. 
vol.  56),  where  it  was  held,  that,  where,  in  consequence  of  damage  to  a 
Bhip  during  the  voyage,  it  becomes  impossible  to  prosecute  the  adventure, 
the  master  has  authority  to  sell  her  for  the  benefit  of  all  parties  inte- 
Mted ;  and  that  a  person  employed  by  him  to  superintend  the  sale, 
oight  lawfully  pay  over  the  proceeds  to  him  or  to  his  order.     Maule, 
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J.,  in  delivering  the  judgment  of  the  court,  there  says :  *^  Whether  dii 
action  could  have  been  maintained,  if  the  plaintiff,  or  all  those  interested 
in  the  ship  and  cargo,  had  intervened  before  the  money  had  been  paid 
by  the  orders  of  Frazer  (the  master),  it  is  not  necessary  to  determine. 
But  there  are  strong  reasons  for  considering  the  defendant  and  bis 
partner  as  the  agents  of  Frazer  only,  and  not  accountable  to  those 
interested  in  the  ship  and  cargo,  even  if  they  had  intervened  before 
payment.  In  a  learned  work  cited  on  the  argument, — Story  on  Agency, 
— the  author  states  the  rule  thus  (§  208,  n.) :  ^  A  sub-agent  employed 
by  an  agent  is  in  general  accountable  to  the  agent  only,  and  not  to  the 
principal ;  for,  there  is  no  reciprocity  of  contract  between  them :"  and 
this  doctrine  is  supported  by  several  cases  which  he  refers  to,  amongst 
which  are  Stephens  v.  Badcock,  8  B.  &;  Ad.  854  (E.  G.  L.  B.  vol.  23), 
where  the  court  held  that  a  clerk  who  had  received  money  for  his  master 
on  account  of  the  plaintiff,  was  not  answerable  to  the  plaintiff,  whose 
*11B1  ^®°^^^7  ^^  against  the  master,  though  the  clerk  ^had  not  paid 

-■  the  money  to  him, — Cartwright  v.  Hateley,  1  Ves.  jnn.  292, 
where  a  son,  employed  under  and  accountable  to  his  father,  was  held 
not  to  be  accpuntable  to  his  father's  principal, — and  Pinto  v.  Santos,.5 
Taunt.  447  (E.  C.  L.  R.  vol-  1),  1  Marsh.  382  (E.  C.  L.  R,  vol.  4), 
(which  in  its  circumstances  bears  some  resemblance  to  the  present  case), 
where  it  was  held  that  bankers,  who  had  received  from  an  agent  the 
proceeds  of  a  ship  which  belonged  to  different  persons  in  different  shares, 
with  notice  of  the  party  from  whom  the  money  was  received,  and  of  the 
rights  of  those  who  were  entitled  to  it,  were  liable  to  account  to  the 
agent  only  from  whom  they  received  the  money,  notwithstanding  the 
intervention  of  the  plaintiff,  who  was  entitled  to  the  largest  share.  See 
also  the  case  of  Sims  v.  Brittain,  4  B.  &  Ad.  375  (E.  C.  L.  R.  vol.  4), 
1  N.  &  M.  694  (E.  C.  L.  R.  vol.  28),  in  which  the  surviving  part  owners 
of  a  ship  were  considered  not  entitled  to  maintain  an  action  for  money 
had  and  received  against  persons  whom  a  deceased  part  owner  (who  was 
the  ship's  husband)  had  employed  to  receive  and  pay  money  on  account 
of  the  ship,— on  the  ground  of  want  of  privity  between  the  plaintifi 
and  the  defendants.  The  principle  on  which  these  cases  were  deter- 
mined would  probably  govern  the  present  case,  if  the  circumstances 
required  its  application."  [Cockburn,  0.  J.— Suppose  Dawson  had 
employed  Naile,  how  would  the  matter  have  stood  then  ?]  Possibly  in 
that  case  the  plaintiffs  might  have  had  a  right  of  action  against  Naile : 
but  even  then  their  remedy  against  Dawson  would  remain.  Under  the 
count  for  money  had  and  received,  inasmuch  as  the  money  was  received 
by  Naile  for  Lewis,  and  the  latter  is  identified  with  Dawson,  the  plain- 
tiffs are  entitled  to  insist  that  Dawson  has  received  the  money  by  or 
through  his  agent  The  plaintiffs  are  therefore  entitled  to  retain  the 
verdict  on  that  count. 
*1171       ^'^^^^  Wildej  Q.  C,  and  TomUnsonf  in  support  of  the  *ru1e.— 

-I  The  special  count  charges  the  defendant  with  having  negligently 
omitted  to  effect  a  ffood  and  available  insurance  upon  the  cargo  in  ques- 
tion, and  also  with  having  neglected  to  take  proper  steps  to  obtain  paj- 
ment  of  the  loss  from  the  underwriters.  Now,  as  to  the  first,  it  is  clear 
that  there  has  been  no  default ;  a  good  and  available  poKcy  was  effected, 
for  the  money  was  paid  in  respect  of  the  loss.  Then,  as  to  the  other 
part  of  the  cnarge, — if  Naile  set  up  an  illegal  olaim  of  lien  npon  th9 
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money,  that  is  not  the  defendant's  fault.     That  it  is  the  recognised 
coarse  of  dealing  to  employ  an  insurance  or  policy  broker,  as  he  is  some- 
times called,  to  effect  an  insurance,  is  clear :  see  Arnould  on  Insurance, 
2d  edit..  Vol.  I.  p.  117.     And  the  authorities  are  equally  clear,  that, 
although  the  broker  has  a  lien  for  his  general  balance  against  the  person 
who  employs  him  to  effect  the  policy,  where  he  acts  in  ignorance  that 
the  peraoD  so  eo^loying  him  is  merely  an  agent  in  the  transaction,  yet, 
where  he  knows,  or  has  reason  to  believe,  that  he  is  dealing  with  one 
who  is  only  an  agent,  his  lien  extends  no  further  than  the  premiums  and 
commission  due  in  respect  of  the  particular  policy :  see  Snook  v.  David- 
son, 2  Gampb.  217  ;  Westwood  v.  Bell,  4  Campb.  349 ;  Maanss  v.  Hen- 
derson, 1  East  335 ;  Marsh.  Ins.,  3d  edit.  308.    K  Dawson's  letter  of 
instructions  to  Lewis^  therefore,  was  communicated  to  Naile,  he  clearly 
could  have  no  right  to  retain  the  money.     [Gbssswell,  J. — The  onus 
probandi  lay  on  you.    I  apprehend,  that,  unless  it  was  found  that  Lewis 
did  communicate  to  Naile  the  fact  of  his  being  only  an  agent,  there  is 
no  defence  to  the  action.    You  should  have  required  that  to  be  left  to 
the  jury]    The  whole  matter  was  reserved  for  the  court.     [Cockburn, 
G.  J. — The  authority  giveu  by  the  plaintifis'  testator  to  Dawson  primi 
facie  was,  to  cause  a  policy  to  be  effected  either  in  his  own  (the  princi- 
pal's) name  or  in  that  of  Dawson.    He  has  done  ^neither.     On  r^itiio 
the  contrary,  he  employs  a  third  person,  who  causes  the  insurance  '- 
to  be  effected  in  such  a  way  as  to  confer  upon  the  broker  a  right  to 
receive,  and,  for  aught  that  appears,  to  retain,  the  money.]    It  is  sub- 
mitted that  Lewis  did  not  enable  Naile  to  receive  the  money  otherwise 
than  to  the  use  of  the  persons  legally  entitled  to  it,  viz.  the  plaintiffs. 
The  fact  of  Naile,  who  is  bound  to  pay  over  the  money  to  the  plaintiffs, 
having  omitted  to  do  so,  cannot  give  the  latter  a  cause  of  action  against 
Dawson.     It  may  be  conceded,  that,  if  Dawson  had  acted  upon  the 
instractions  of  his  principals  in  such  a  way  as  to  give  a  third  person  a 
legal  right  to  intercept  the  money,  he  might  be  open  to  the  charge  of 
having  negligently  effected  the  insurance.  [Gookburn,  G.  J. — Does  not 
the  defendant,  by  putting  it  into  the  power  of  Lewis  to  cause  the  policy 
to  be  effected  in  the  way  he  did,  contravene  his  duty  to  the  plaintiffs, 
and  so  render  himself  liable  at  all  events  for  nominal  (uunages  ?]  Glearly 
not,  unless  he  gives  some  person  a  legal  right  adverse  to  the  interest  of 
his  principals.  Assuming,  however,  that  Dawson's  employment  of  Lewis 
was  not  originally  authorized  by  the  testator,  the  correspondence  clearly 
Bhows  that  the  act  was  subsequently  ratified  by  him.     The  plaintiffs, 
therefore,  cannot  now  complain  that  Lewis  was  ihiproperly  put  in 
motion.  Gur.  adv.  vult. 

WiLLUMS,  J.,  now  delivered  the  judgment  of  the  court : — 
This  was  an  action  brought  by  the  executors  of  a  merchant  who 
resided  at  Seville,  in  Spain,  against  his  agent,  who  resided  at  Liverpool, 
ehsrging  him  wiUi  negligence  in  effecting  a  policy  of  insurance.  It 
appeared  that  one  Beck,  a  merchant  at  Seville,  had  written  (o  the 
defendant,  requesting  him  to  effect  an  '''insurance  upon  a  cargo  r4ri  19 
of  fndt,  and  that  the  defendant,  thinking  it  might  be  effected  ^ 
on  more  advantageous  terms  in  London  than  in  Liverpool,  wrote  to  one 
Levis  in  London,  explaining  to  him  the  nature  of  the  order  which  he 
W  received,  and  instructing  him  to  effect  the  policy.  Lewis  thereupon 
employed  one  Naile,  an  insurance-broker ;  and  there  was  some  contro- 
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versy  at  the  trial  as  to  whether  or  not  Lewis  had  shown  Naile  his  letter 
of  instructions.  Naile  effected  the  policy,  and,  a  loss  having  occurred, 
received  the  money  from  the  underwriters,  but  refused  to  hand  it  over 
to  the  defendant,  msisting  on  a  lien  as  against  Lewis  in  respect  of  pi^ 
miums  due  to  him  upon  other  policies.  The  learned  judge  who  tried  the 
cause  treated  it  as  immaterial  whether  the  letter  of  instructions  had  been 
shown  to  Naile  or  not ;  thinking  that  the  defendant  had  violated  bis 
duty  as  agent,  by  employing  another  agent  in  London,  instead  of  effect- 
ing the  policy  himself,  and  that  he  was  responsible  for  the  whole  amount 
received  by  Naile  from  the  underwriters. 

The  case  was  argued  before  us  in  Trinity  Term  last  upon  both  points. 
The  question  as  to  how  far  it  was  material  to  show  that  the  letter  was 
communicated,  certainly  was  not  determined  at  the  trial.  There  is 
some  difference  of  opinion  in  the  court  as  to  whether  or  not  the  defend- 
ant did  in  any  way  violate  his  duty,  by  transferring  to  Lewis  the  order 
to  effect  the  policy :  but,  at  all  events,  we  are  all  of  opinion  that  the 
true'  measure  of  damages  was  not  that  which  the  learned  judge  stated. 
This  being  an  action  upon  the  case  for  negligence^  if  that  letter  had  been 
exhibited  to  Naile,  he  could  have  acquired  no  right  to  retain  the  pro- 
ceeds of  the  policy  for  a  claim  against  Lewis,  because  he  would  have 
known  that  Lewis  was  acting  merely  as  agent  for  Dawson ;  and  the 
unlawful  detention  of  the  money  by  Naile  could  not  give  the  plaintiffs  a 
*  1201  ^^S^^  ^^  ^action  against  the  defendant  for  the  whole  amount  so 
-'  received  by  Naile,  though  the  defendant  might  be  liable  for 
some  nominal  damages  in  respect  of  the  breach  of  his  duty  as  agent. 
That  question,  however,  cannot  be  decided  until  it  is  first  ascertained 
whether  the  letter  of  instructions  sent  to  Lewis  was  or  was  not  shown  to 
Naile  at  the  time  the  order  for  the  insurance  was  given  to  him ;  con- 
sequently,  there  must  be  a  new  trial. 

This  being  a  point  of  some  considerable  importance  in  the  law  of 
principal  and  agent,  the  parties  may  put  it  in  any  course  for  investiga- 
tion they  may  consider  to  be  expedient. 

Rule  absolute  according1y.(a) 

(a)  The  oum  wsnl  down  Again»  but  hM  not  yet  (E.  T.  1868)  been  tried. 


LOVELL  V.  SMITH.    June  25. 

A  parol  egieement  for  the  inbititation  of  a  new  way  for  an  old  preeoriptire  way,  and  a  eonw- 
qnent  disoontlnaanoe  to  nee  the  old  way,  afford  no  OTidence  of  an  ahandonmtnt  thereoC 

This  was  an  action  brought  by  the  plaintiff*  to  try  the  right  to  a  foot- 
way claimed  by  him  over  the  defendant's  land,  in  the  parish  of  West 
Hadden,  in  the  county  of  Northampton. 

The  cause  was  tried  before  Wightman,  J.,  at  the  last  Assiies  ftt 
Northampton.  The  facts  were  as  follows: — In  the  year  1803,  the 
plaintiff  became  the  occupier  of  a  cottaee  called  West  Hadden  Cottage, 
and  had  occupied  it  ever  since.  The  defendant's  farm,— K)ver  part  of 
which  the  way  was  claimed, — ^was  between  the  plaintiS^s  cottage  and  the 
YillagOi  and  was  at  that  time  occupied  by  one  Thomas  Whitwell,  who 
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continued  in  *occupation  until  Lady-day,  1824.  In  1820,  Whit-  r-^^  q-i 
well  became  owner  of  the  fee ;  and,  from  Lady-Day,  1824,  the  ^ 
farm  was  occupied  by  one  Isaac  Lovell  (a  cousin  of  the  plaintiff).  Whit- 
well,  however,  continued  to  reside  in  the  house  until  October,  1824, 
when  he  died,  having  by  his  will  devised  the  house  and  farm  to  his 
daughter  Mary,  then  a  minor,  in  fee.  She,  in  Julv,  1824,  being  still  a 
minor,  married.  In  1834,  the  estate  became  the  property  of  one 
William  Dunkley,  who  died  some  time  before  February,  1838,  having 
by  his  will  devised  the  estate  to  his  wife  for  life,  who  is  still  living. 

There  was  abundant  evidence  of  an  uninterrupted  user  of  a  way  over 
the  land  in  question  from  the  plaintiff's  cottage  to  the  village,  prior  to 
the  year  1812.  In  1824,  the  farm  being  then  in  the  occupation  of  Isaac 
Lovell,  by  agreement  between  him  and  the  plaintiff,  and  with  the  assent 
of  Whitwell,  the  then  owner  of  the  fee,  the  direction  of  the  footpath 
was  altered,  and  a  new  way  made  over  a  portion  of  the  defendant's  land, 
and  the  old  one  ceased  to  be  used.  The  obstruction  complained  of  was 
in  a  part  of  the  old  line  between  the  plaintiff's  land  and  the  point  of 
deviation  on  the  defendant's  land. 

The  plaintiff's  case  being  closed,  the  defendant's  counsel  submitted, 
that,  inasmuch  as  the  declaration  claimed  a  way  generally,  and  the  par- 
ticulars pointed  at  two  ways,  viz.  the  original  way,  and  the  substituted 
one,  he  was  entitled  to  call  upon  the  plaintiff  to  state  which  of  the  two 
he  relied  on.     To  this  the  learned  judge  assented. 

The  plaintiff's  counsel  thereupon  said  that  he  claimed  to  be  entitled 
to  the  new  or  substituted  way,  by  virtue  of  twenty  years'  user  under  the 
2  &;  3  W.  4,  c.  71,  §  2 :  but,  that  failing,  by  reason  of  the  disability 
arising  from  the  infancy  and  coverture  of  Mary  Whitwell,  he  submitted 
that  he  was  entitled  to  fall  back  upon  his  ^original  prescriptive  r^c-ioo 
right  to  the  old  way.  He  referred  to  Payne  v,  Shedden,  1  M.  I- 
&  Rob.  382. 

For  the  defendant,  it  was  insisted  that  there  was  no  evidence  to  sup- 
port the  claim  to  the  old  way  by  prescription,  because  the  user  of  it  had 
become  impossible  by  acts  of  the  owner  of  the  soil,  acquiesced  in  by  the 
plaintiff  who  claimed  the  right. 

The  learned  judge  was  of  opinion  that  the  disability  negatived  the 
plaintiff's  claim  under  the  statute  in  respect  of  a  twenty  vears'  user: 
and  he  proposed  to  put  it  to  the  jury  whether  the  prescriptive  way  had 
not  been  abandoned. 

The  plaintiff's  counsel  having  summed  up  his  evidence,  and  the 
defendant's  counsel  having  addressed  the  jury, — the  learned  judge  left 
it  to  them  to  say,  whether  the  plaintiff  had  a  way  by  prescription ;  and, 
if  he  had,  whether,  by  agreement  between  the  owner  and  occupier  of  the 
laud  over  which  the  way  claimed  ran,  and  the  plaintiff,  the  person  claim- 
ing the  way,  another  way  was  substituted  for  the  old  way,  and  the  old 
one  abandoned  and  extinguished. 

The  jury  having  returned  a  verdict  for  the  defendant, 

Fieidj  in  Easter  Term  last,  moved  for  a  rule  nisi  for  a  new  trial  on 
the  ground  of  misdirection, — *^  first,  that  there  was  no  evidence  to  be 
left  to  the  jury  of  an  abandonment  of  the  right  of  way  claimed, — 
secondly,  in  the  jud^e  not  telling  the  jury,  that,  under  the  circum- 
Btances  proved  in  evidence,  the  non-user  of  the  wav  was  not  sufficient 
to  justify  them  in  presuming  an  abandonment, — thirdly,  that  the  obstruc- 
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tioQ  was  on  part  of  the  way  which  had  been  immemoriallj  used,  and  as 
to  which  there  was  no  evidence  of  abandonment ;"  and  also  on  the  ground 
that  the  verdict  was  against  evidence.  The  non-user  of  the  old  way 
^^  OQi  ^^^^^  the  "^circumstances  proved,  clearly  was  no  evidence  of  aban- 

-I  donment.  In  Payne  v»  Shedden,  1  M.  fc  Rob.  382,  a  plea  of 
twenty  years'  user  of  a  right  of  war,  under  the  2  &  3  W.  4,  c.  71,  was 
held  not  to  be  defeated  by  proof  of  an  agreed  alteration  of  the  line  of 
way,  nor  by  a  temporary  non-user  under  an  agreement  of  the  parties. 
Patteson,  J.,  there  says :  *'  If  there  be  ten  years'  enjoyment  of  a  right 
of  way,  and  then  a  cessation,  under  a  temporary  agreement,  for  another 
ten  years,  yet  this  may  be  a  sufficient  enjoyment  of  the  old  right  for 
twenty  years,  to  make  it  indefeasible  under  the  statute;  for,  the  agree- 
ment to  suspend  the  enjoyment  of  the  right  does  not  extinguish,  nor  is 
it  inconsistent  with,  the  right.  So,  if,  instead  of  the  direct  path  from 
A  to  B,  another  track  over  the  plaintiff's  land,  from  A  to  C,  and  thence 
to  B,  had  been  substituted  by  a  parol  agreement  of  the  parties  for  an 
indefinite  time,  yet  the  user  of  this  substituted  line  may  be  considered 
as  substantially  an  exercise  of  the  old  right,  and  evidence  of  the  con* 
tinned  enjoyment  of  it."  The  case  thus  put  is  precisely  this  case. 
Again,  in  Hale  v.  Oldrovd,  14  M.  &  W.  789,t  in  case  for  the  diversion 
of  water,  the  plaintiff  alleged  in  his  declaration  a  reversionary  interest 
in  three  closes  of  land,  to  wit,  three  ponde  filled  with  water,  one  pond 
being  upon  each  of  the  said  closes,  and  a  right  to  the  flow  of  the  water 
into  the  said  closes,  for  supplying  the  said  ponds  in  the  said  closes  with 
water  for  the  watering  of  cattle.  The  defendant  traversed  the  right  to 
the  flow  of  the  water  as  alleged.  At  the  trial,  it  appeared  in  evidence 
that  the  plaintiff  had  enjoyea  an  immemorial  right  to  the  flow  of  this 
water  into  an  ancient  pond  in  one  of  his  closes,  but  that,  above  thirty 
years  ago,  he  made  a  new  pond  in  each  of  the  three  closes,  and  turned 
the  water  so  as  to  supply  them,  and  thenceforth  disused  the  old  pond, 
which  was  gradually  filled  with  rubbish,  and  overgrown  with  grass. 
*1241  ^^^  plaintiff's  ri^ht  in  ^respect  of  the  three  ponds  having  been 

-I  defeated  by  proof  of  an  outstanding  life-estate,  under  the  2  & 
8  W.  4,  c.  71,  §  7, — ^it  was  held  that  he  was  entitled,  under  this  decla- 
ration, to  recover  in  respect  of  his  right  to  the  flow  of  water  to  the  eld 
pond.  Parke,  B.,  there  says :  "  The  use  of  the  old  pond  was  discon- 
tinued only  because  the  plaintiff  obtained  the  same  or  a  greater  advan- 
tage from  the  use  of  the  three  new  ones.  Se  did  not  thereby  abandon 
hii  right ;  he  ohfy  exercieed  it  in  a  different  epot ;  and  a  eubUUuiion 
of  that  nature  ie  not  an  abandonment.  He  has  a  right,  therefore,  under 
this  declaration,  to  recover  in  respect  of  the  old  pond.''  And  in  Ward 
V.  Ward,  7  Exch.  838,t  it  was  held  that  an  immemorial  right  of  way  is 
not  lost  by  non-user  for  upwards  of  twenty  years,  the  user  having  been 
discontinued  merely  by  reason  of  the  party's  having  had  a  more  con- 
venient way.  Alderson,  B.,  in  the  course  of  the  argument  in  that  case, 
observes :  *'  T}he  presumption  of  abandonment  cannot  be  made  from  the 
more  fact  of  non-ueer.  There  muet  be  other  eircumetaneee  in  the  caee 
to  raise  that  presumption*  The  rieht  is  acquired  by  adverse  enjoyment* 
The  non-user,  therefore,  must  be  tne  consequence  of  something  which  is 
adverse  to  the  user.  Here,  the  owners  of  the  Stubbing  Pits  did  not  use 
the  way  in  question,  for  the  simple  reason  that  they  had  a  more  easy 
and  convenient  means  of  access  to  that  part  of  their  property/'    & 
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Oale  on  Easements  880,  881, — after  referring  to  Paine  v.  Shedden,  1 
M.  &;  Rob.  382,  and  Hall  v.  Swift,  6  Soott  167,  4  N.  0.  881  (E.  G.  L. 
R.  vol.  83),  Hale  v.  Oldroyd,  14  M.  &  W.  789,t  and  Carr  v.  Foster,  8 
Q.  B.  581  (E.  0.  L.  R.  toI.  48;),  2  Gale  and  D.  758,  as  elucidating  the 
doctrine  that  ^*  a  mere  intermittance  of  the  user,  or  a  slight  altei^tion 
in  the  mode  of  enjoyment,  when  nnaccompanied  by  any  intention  to 
renounce  the  acquisition  of  a  right,  does  not  amount  to  an  abandon- 
ment,"— ^the  learned  author  says:  '^ Where,  however,  there  has  not 
*been  a  mere  cessation  to  enjoy,  but  it  has  been  accompanied  by  r^tt-i  o^ 
indications  of  an  intention  to  abandon  the  right,  or,  by  a  dis-  ^ 
claimer,  there  is  authority  for  saying  that  a  shorter  period  will  be 
sufficient  to  extinguish  the  right.  Such  direct  evidence  of  intention 
appears  to  have  been  treated  in  the  same  manner  as  the  similar  indica- 
tions afforded  by  a  change  in  the  status  of  the  dominant  tenement.  Such 
non-user,  accompanied  by  confessions  that  the  party  had  no  right,  would 
at  all  events  be  strong  evidence,  and  in  effect  almost  conclusive,  that  he 
never  had  any  such  right  :**  and  he  refers  to  Norbury  v.  Meade,  8  Bligh 
211,  241.  [Cbbsswell,  J. — Here  the  plamtiff  used  the  new  way  set 
out  by  Isaac  Lovell  in  1824,  not  as  a  way  of  right,  but  under  a  license. 
The  question  is,  whether  there  was  any  evidence  of  an  abandonment  of 
the  old  way,  except  so  long  as  he  might  be  permitted  to  use  the  new  one.] 
Precisely  so.  [Cbowosr,  J. — ^Was  not  abandonment  a  question  for  the 
jury  ?]  No  doubt :  but  here  there  was  no  evidence  of  abandonment. 
A  rule  nisi  having  been  granted, 

Haye%y  Serjt.,  now  showed  cause. — He  submitted  that  there  was  ample 
evidence  to  justify  the  conclusion  to  which  the  jury  came,  that  the  old 
way  had  been  abandoned  when  the  new  one  was  set  out,  that  it  was  purely 
a  question  of  fact  for  them,  and  that  the  learned  judge  had  properly  left 
it  to  them ;  and  that,  the  claim  arising  out  of  the  twenty  years'  user  of 
the  new  or  substituted  way,  under  the  statute  2  &  8  W.  4,  c.  71,  s.  2, 
being  by  reason  of  the  disability  of  the  owner  of  the  fee  out  of  the  ques- 
tion, the  cases  cited  upon  the  motion  were  altogether  inapplicable. 
Fieldj  in  support  of  his  rule,  was  stopped  by  the  court. 
^Cbesswell,  J. — I  am  of  opinion  that  this  rule  should  be  made  p  i^-yoa 
absolute.  The  learned  judge  evidently  had  his  mind  diverted  from  ^ 
the  true  question  bv  the  contest  between  the  counsel  at  the  trial.  The  plain- 
tiff at  first  claimea  to  be  entitled  to  the  new  way,  by  reason  of  an  uninter- 
rupted enjoyment  for  twenty  years,  under  the  2  &;  8  W.  4,  c.  71,  s.  2.  The 
defendant's  counsel  having  succeeded  in  inducing  the  judge  to  lay  that 
out  of  the  question,  the  plaintiff's  counsel  fell  back  upon  his  original 
prescriptive  right.  Now,  there  was  nothing  from  which  an  abandonment 
of  that  right  could  be  inferred,  except  the  exercise  of  the  right  over  the 
new  way ;  and  that  clearly  was  not  sufBcient. 

Williams,  J. — I  am  of  the  same  opinion.  As  it  now  turns  out,  the 
ease  very  much  resembles  that  of  Roe  d.  The  Earl  of  Berkley  v.  The  Arch- 
bishop of  York,  6  East  86,  where  the  acceptance  of  a  new  lease  granted 
under  a  special  power,  and  an  occupation  under  it  for  several  years,  was 
held  not  to  operate  as  a  surrender  of  a  former  lease,  which  had  in  fact 
been  cancelled  and  siven  up,  so  as  to  prevent  the  lessee  from  setting  it  up 
again,  upon  its  turnmg  out  that  the  new  lease  was  void  by  reason  of  its 
not  having  been  made  in  strict  accordance  with  the  terms  of  the  power. 
WiLLBS,  J. — ^I  am  entirely  of  the  same  opinion.    l)he  facts  seem  to 
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haye  been  these, — The  plaintiff,  having  a  right  of  way  by  prescription, 
more  than  thirty  years  ago  agreed  with  the  owner  and  occupier  of  the 
servient  tenement  that  the  use  of  a  portion  of  that  way  should  be  discon-^ 
tinned,  and  a  new  one,  equally  convenient  to  him,  should  be  substituted 
for  it.  It  is  quite  obvious  that  that  was  done  without  any  intention  on 
the  part  of  the  plaintiff  to  abandon  his  original  right :  and  the  jury  were 
*1 971  ^^^  ^^  liberty  to  infer  an  abandonment  or  '^'extinguishment,  without 
-I  some  evidence  of  intention.  I  do  not  think  that  this  court  means 
to  lay  down  that  there  can  be  an  abandonment  of  a  prescriptive  easement 
like  this  without  a  deed,  or  evidence  from  which  the  jury  can  presume  a 
release  of  it.  It  is  unnecessary,  however,  to  discuss  that  on  the  present 
occasion,  because  I  agree  with  the  rest  of  the  court  in  thinking  that  the 
facts  of  this  case  show  clearly  that  there  was  no  intention  on  the  part 
of  the  plaintiff  to  abandon  the  way,  either  legally  or  popularly.  There 
was  no  evidence  to  go  to  the  jury  of  the  old  right  of  way  having  ever 
been  given  up  or  destroyed. 

Crb8SWELL«  J. — ^After  this  intimation  of  opinion  on  the  part  of  the 
court,  probably  the  defendant  will  hardly  think  it  worth  his  while  to  go 
down  again.(a}  Rule  absolute. 

(a)  The  cause  oame  on  to  be  tried  before  Erie,  J.,  at  the  following  Spring  Asaisei,  when  » 
oompromise  was  oome  to, — a  jaror  being  withdrawn,  and  the  question  as  to  the  eosts  of  tbs 
Second  trial  being  left  to  the  learned  Judge^  who  directed  that  the  plaintiff's  costs  out  of 
pocket  should  be  paid  by  the  defendant. 
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In  an  action  for  the  breach  of  a  contract  by  deliyering  goods  of  a  quality  inferior  to  that  con- 
tracted for,  tiie  proper  measure  of  damages  is,  the  difference  between  the  ralne  of  goods  of 
the  quality  contracted  for,  at  the  time  of  the  delivery,  and  the  ralue  of  the  goods  then  actuallj 
deliTered,— or  their  value  as  ascertained  by  a  resale  within  a  reasonable  time :  and  the  fact 
of  the  goods  having  been  previously  paid  for  cannot  be  taken  into  consideration  in  estimating 
the  damages. 

Thb  plaintiff  in  this  action  sought  to  recover  damages  against  the  de- 
fendant for  an  alleged  breach  of  two  contracts,  each  for  the  sale  of  one 
hundred  casks  of  Russian  tallow ;  the  complaint  being,  the  delivery  of 
tallow  of  a  quality  inferior  to  that  contracted  for. 

The  first  count  of  the  declaration  stated,  that,  in  October,  1855,  the 
defendant  agreed  to  sell  to  the  plaintiff,  and  the  plaintiff  agreed  to  buy 
from  the  defendant,  one  hundred  casks  of  Russian  prime  Ukraine  T.  C. 
tallow,  at  58«.  per  cwt.  free  on  board  at  Dantzic,  to  be  ready  for  ship- 
ment at  Dantzic  during  the  month  of  November,  1855 ;  the  defendant 
to  provide  ship  room  on  best  terms  for  London;  tare  to  be  at  the  rate 
and  payment  to  be  made  in  the  manner  then  agreed  upon ;  and  the  de- 
fendant then,  in  consideration  of  the  premises,  promised  the  plaintiff  to 
perform  the  said  agreement  on  the  defendant's  part :  Averment,  that  the 
said  month  of  November  elapsed,  and  ship  room  was  procurable  for  Lon- 
don according  to  the  said  contract,  and  a  sufficient  and  proper  time  for 
the  defendant  to  have  performed  the  said  contract  on  his  part  expired, 
fknd  the  plaintiff  paid  for  said  tallow  according  to  the  said  contract,— all 
which  happened  before  this  suit;  and  that  the  plaintiff  was  at  all  times 
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ready  and  willing  to  accept  a  shipment  of  and  to  receive  the  tallow  ac- 
cording to  the  said  contract,  and  before  this  suit  performed  all  conditions 
and  matters  precedent  or  otherwise  on  his  part :  Breach,  that  the  de- 
fendant did  not  perform  the  said  contract  on  his  part,  and  supplied  and 
shipped  as  and  for  the  said  tallow  one  hundred  casks  of  tallow  of  which 
a  great  part  was  not  Russian  prime  *  Ukraine  Y/G.  tallow,  but  was  ^^^  qq 
different  therefrom,  and  of  much  less  value,  and  did  not  at  any  time  '- 
supply  or  ship,  or  have  ready  for  shipment,  one  hundred  casks  of  Russian 
prime  Ukraine  Y.  C  tallow ;  and  thereby  the  plaintiff  before  this  suit  sus- 
tained great  damage  by  reason  of  the  inferior  quality  and  value  of  the  tal- 
low actually  supplied,  and  by  reason  of  certain  freight,  insurance,  landing, 
selling,  and  other  charges,  duties,  and  dues  incurred  and  paid  by  the 
plaintiff  in  respect  of  the  same,  and  by  reason  of  the  loss  of  profit  which 
would  have  arisen  from  the  supply  of  tallow  according  to  the  contract, 
and  thereby  also  lost  interest  upon,  and  the  use  of,  large  sums  which  he 
would  have  obtained  from  the  sale  of  the  tallow,  if  it  had  been  supplied 
to  him  according  to  the  contract. 

There  was  a  second  count  upon  a  similar  contract  for  one  hundred 
casks  of  first  sort  Russian  Ukraine  Y.  C.  tallow,  at  59«.  per  cwt.,  and 
a  similar  breach. 

The  defendant  pleaded  pavment  into  court  of  284{. ;  to  which  the 
plaintiff  replied  damases  ultra,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  after 

Trinity  Term,  1856.     The  facts  which  appeared  in  evidence  were  as 

follows : — In  October,  1855,  the  plaintiff  contracted  with  the  defendant 

to  buy  of  him  two  parcels  of  100  casks  each  of  ^^  Russian  prime  Ukraine 

Y.  0.  tallow,''  at  58«.  and  59«.  per  cwt.  respectively, — the  price  being 

paid  in  advance^ — and  on  the  terms  stated  in  the  first  and  second  counts 

of  the  declaration  respectively.     The  tallow  was  accordingly  shipped  on 

board  the  Emilie,  and  arrived  in  London  on  the  12th  of  January,  1856. 

The  unloading  of  the  cargo  commenced  on  the  16th  of  Januarv,  and 

was  finished  on  the  25th.     Upon  inspecting  the  tallow,  the  plaintiff 

found  that  it  was  very  inferior  in  quality  to  that  which  he  had  contracted 

for;  and  in  the  result  it  turned  out  *that,  of  the  two  hundred  r^cioA 

casks,  sixteen  only  were  according  to  contract.(a)     These  the  ^ 

plaintiff  accepted  at  the  contract  price;  but,  as  to  the  remaining  184 

casks,  a  correspondence  ensued  between  the  plaintiff  and  the  defendant, 

the  former  offering  to  return  the  tallow,  and  demanding  back  his  money, 

or  to  accept  the  tallow  with  an  allowance  of  7s.  per  cwt. ;  the  defendant 

declining  to  take  back  the  tallow  or  to  make  the  required  allowance. 

And  on  the  12th  of  March  the  plaintiff  sold  the  184  casks,  in  his  own 

name,  on  account  of  the  defendant. 

It  appeared  that  the  price  of  tallow  declined  considerably  in  London 
on  the  17th  of  January,  and  that  it  continued  to  decline  until  the  time 
of  the  sale.  The  value  of  tallow  according  to  the  contract  on  the  25th 
of  January,  when  the  landing  and  delivery  took  place,  was  58s.  per 
cwt :  the  184  casks,  when  sold  on  the  5th  of  April,  fetched  51s.  6(2.  per 
cwt  only. 

On  the  part  of  the  defendant,  it  was  insisted  that  enough  had  been 
paid  into  court  to  satisfy  the  plaintiff's  claim  in  respect  of  the  1 1  each 

(a)  FourtMn  of  the  one  paroeli  and  two  of  the  other. 
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of  contract ;  and  that  the  true  measure  of  damages,  was,  the  difference 
between  the  value  of  so  many  casks  of  tallow  of  the  quality  contracted 
to  be  sold,  and  the  valae  of  the  article  actually  delivered :  and,  farther, 
that  the  plaintiff's  conduct  amounted  to  an  acceptance  of  the  tallow  io 
satisfaction  of  the  contract;  and  that  the  sale  was  unauthorixed,  and 
unreasonably  delayed. 

On  the  part  of  the  plaintiff,  it  was  submitted  that  he  was  entitled  to 
recover,  as  damages  for  the  breach  of  contract,  the  difference  between 
the  contract  price,  and  the  sum  produced  by  the  tallows  on  the  resale. 

The  learned  judge  left  it  to  the  jury  to  say,  whether  the  plaintiff 
*1311  ^^^^P^^^  ^^®  tallow  delivered  as  a  ^fulfilment  of  the  contract,  and 
-■  whether  it  had  been  resold  within  a  reasonable  time.  The  jurj 
answered  the  first  question  in  the  negative  and  the  second  in  the  affirma- 
tive ;  and  they  assessed  the  damages  at  516Z.,  which  was  less  by  861Z.  13i. 
than  the  sum  which  the  plaintiff  would  be  entitled  to  upon  the  principle 
of  assessment  insisted  upon  by  him,  vis.  the  difference  between  the 
contract-price  pre-paid  by  him  and  the  price  for  which  the  tallows  were 
esold. 

ByleSy  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendant,  pursuant  to  leave  reserved,  *'  on  the  ground, 
that,  according  to  the  true  mode  of  computing  the  damages,  the  money 
paid  into  court  was  sufficient."  He  submitted  that  the  plaintiff  had 
adopted  the  contract  by  accepting  part  of  the  tallows,  and  selling  the 
rest  in  his  own  name,  and  without  authority  from  the  defendant ;  and 
that  the  true  measure  of  damages,  assuming  the  plaintiff  to  be  entitled 
to  recover,  was,  the  difference  between  the  value  of  tallow  such  as  that 
contracted  for,  and  of  that  which  was  actually  delivered.  He  referred 
to  Chapman  v.  Morton,  11  M.  k  W.  5S4.t 

Hugh  Hilly  Q.  C,  and  Asplandy  showed  cause. — The  sole  question 
upon  this  rule  is,  whether  the  learned  judge  was  bound  to  tell  the  jnrj 
to  find  for  the  defendant,  and  that  the  sum  paid  into  court  was  sufficient 
to  cover  any  damages  the  plaintiff  was  entitled  to  for  the  breach  of  the 
contract.  Whether  or  not  the  plaintiff  accepted  the  tallow  as  a  fulfil- 
ment of  the  contract,  was  clearly  a  question  for  the  jury, — see  per 
Parke,  B.,  in  Chapman  v.  Morton,  11  M.  &  W.  540,t  and  it  is  snb- 
mitted  that  the  sum  the  plaintiff  was  entitled  to  recover,  was,  the  differ- 
ence between  the  contract  price  which  he  had  paid  and  the  sum  which 
^13^1  ^^^  inferior  tallows  realized  *on  the  resale ;  and  that,  it  being 
"^-i  admitted  on  the  record  that  the  tallows  delivered  were  not  the 
tallows  contracted  for,  it  was  a  question  of  fact  for  the  jury  whether  the 
plaintiff  had  taken  to  them  under  the  contract,  or  repudiated  the  con- 
tract, and  resold  under  justifiable  circumstances  and  within  a  reasonable 
time :  and  there  was  no  evidence  to  warrant  them  in  concluding  that 
the  plaintiff  ever  meant  to  take  to  the  shipment  as  a  performance  of  the 
contract,  or  that  the  sale  was  unreasonably  delayed.  The  plaintiff  had 
parted  with  his  money ;  and,  the  defendant  failing  to  return  it,  he  was 
justified  in  selling  the  goods  to  reimburse  himself.  The  sale  was  a  mere 
mode  of  ascertaining  the  amount  of  damages.  As  to  the  measure  of 
damages,  Powell  v.  Morton,  2  N.  C.  668  (E.  G.  L.  R.  vol.  29),  8  Scott 
110,  is  directly  in  point.  There,  the  defendant  contracted  to  sell  to  the 
plaintiff  '^  Scott  &;  Co.,  75  barrels  mess  pork,  at  5S«.  per  barrel :"  at 
the  trial  it  was  proved  that  mess  pork  cured  by  Scott  &  Co.  obtained  in 
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the  msrkct  a  higher  price  by  St.  6d.  per  barrel  thim  pork  cured  by  any 
other  house ;  and  witnesses  (eonoected  with  the  trade)  were  allowed  to 
state  their  eonstrsctien  of  the  contract :  it  was  held,  that,  by  the  terms 
of  the  contract,  the  pork  was  expresaly  warranted  to  be  pork  cured  by 
Scott  k  Co.,  and  not  merely  consigned  by  that  firm,  and  that  the  wit- 
nesses were  properly  admitted  to  explain  the  contract.     Upon  the  ques- 
tion of  damages,  Bosanqioet,  J.,  said :  '^  The  article  having  been  sold  as 
poric  of  a  particidar  desoription,  and  not  answering  that  description,  the 
proper  measure  of  damages  was  that  which  the  jury  hare  given,  viz.  the 
difference  between  the  invoice  price  and  the  sum  produced  on  the  resale ; 
and,  under  the  cireuourtances,  I  think  the  sale  was  not  delayed  for  an 
UDJQstifiably  long  period."     The  distinction  between  the  case  of  money 
paid  in  advance  and  other  cases,  is  pointedly  referred  to  in  Gainsford  v. 
Carroll,  2  B.  &  C.  *624  (E.  C.  L.  B.  vol.  9),  4  D.  &  R.  161  .^.33 
(E.  G.  L.  R.  vol.  16),  where  it  was  held,  that,  in  assumpsit  for  not  ^ 
delivering  goods  upon  a  given  day,  the  true  measure  of  damages  is,  the 
difierenoe  between  the  contract  price  and  that  which  goods  of  a  similiur 
quality  and  description  bore  on  or  about  the  day  when  the  goods  ought 
to  have  been  delivered.     On  the  cases  of  Shepherd  v.  Johnson,  2  East 
211,  and  M'Arthur  t;.  Lord  Seaforth,  2  Taunt.  257,  being  cited,  the 
court  said, — '^  These  cases  do  not  apply  to  the  present.     In  the  case  of 
a  loan  of  stock,  the  borrower  holds  in  his  hands  the  money  of  the  lender, 
and  thereby  prevents  him  from  using  it  altogether.     Here,  the  plaintiff 
iiad  his  money  in  his  possession,  and  he  might  have  purchased  other 
bacon  of  the  like  quality  the  very  day  after  the  contract  was  broken.; 
and,  if  he  has  sustained  any  loss  by  neglecting  to  do  so,  it  is  his  own 
fault."     Upon  the  whole,  it  is  submitted  that  the  question  was  properly 
for  the  jury,  and  that  their  mode  of  estimating  the  damages  was  the 
correct  one,  or,  at  all  events,  not  open  to  objection  on  the  part  of  the 
defendant. 

jByfes,  Serjt.,  and  T.  JoneSy  in  support  of  the  rule. — The  true  mea' 
sore  of  damages  can  have  nothing  to  do  with  the  market  price,  but  is, 
the  difference  between  the  value  of  the  tallows  which  the  plaintiff  con- 
tracted to  buy,  and  that  of  those  which  he  did  receive.     In  the  first 
place,  the  plaintiff  had  no  authority  from  the  defendant  to  sell  the  tal- 
lows at  all ;  and,  if  he  had,  he  should  have  sold  the  whole  of  them,  and 
not  in  his  own  name.  •  His  dealing  with  them  as  he  did  was  the  same 
u  if  he  had  taken  to  the  goods  in  the  first  instance.     He  might  have 
rescinded  the  contract,  and  brought  his  action  to  recover  back  the  money 
which  he  had  piud.     He  has  not  done  so  here :  and,  if  he  had,  he  could 
not  have  recovered ;  for,  he  cannot  affirm  the  contract  as  to  part  and 
reject  it  as  to  the  other  part.    In  Hamor  t;.  Groves,  15  C.  B.  667  (B* 
C.  L.  R.  vol.  80),  it  was  neld  that  the  vendor  of  *goods  who  has  r*i  04 
Qsed  or  sold  a  portion  of  them  after  he  has  discovered  that  they  ^ 
do  not  answer  the  contract,  cannot  repudiate  the  contract,  and  recover 
l^k  the  price.     So,  in  Blackburn  v.  Smith,  2  Exch.  788,t  it  was  held 
tbat  a  purchaser  of  an  estate  could  not  repudiate  the  contract  for  % 
defect  of  title,  after  he  had  dealt  with  the  property  as  his  own.     Chap- 
^»n  V.  Morton,  11  M.  k  W.  5S4,t  in  its  circumstances  very  closely 
'Membles  this  case.    There,  the  plaintiffs,  merchants  <at  Dieppe,  sold  tp 
the  defendant,  a  merchant  at  Wisbech,  a  quantity  of  eil-eake,  whioh 
^  delkered  to  the  defendant  there  in  December,  1641»   'The  defend- 
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ant,  conceiving  that  the  cargo  did  not  answer  the  sample,  landed  a  por- 
tion of  it  for  the  purpose  of  examination,  and  snbsequently  landed  the 
whole,  stored  it  in  a  public  warehouse,  and  wrote  to  the  plaintiffs,  inform- 
ing them  that  it  lay  there  at  their  risk  and  costs,  and  requiring  them  to 
.  take  it  back,  which  the  plaintiffs  refused  to  do.  After  some  correspond- 
ence, the  defendant,  in  May,  1842,  gave  the  plaintiffs  notice  that  the 
cargo  was  lying  at  the  warehouse  at  their  disposal,  and  that,  if  no  dire^ 
tions  were  given  by  them,  it  would  be  sold,  and  the  proceeds  applied  in 
part  payment  of  the  defendant's  damages.  The  plaintifis  answered  that 
they  considered  the  transaction  at  an  end,  and  demanded  payment  of 
the  price.  The  defendant  thereupon  offered  the  cargo  for  sale  in  his 
own  name,  and  in  July  sold  it  in  his  own  name  to  a  third  party.  In  an 
action  to  recover  the  price  of  the  oil-cake,  the  Lord  Chief  Baron  ruled 
that  these  facts  amounted  to  an  acceptance,  and  directed  the  jury  to  find 
for  the  plaintiff.  So,  here,  the  learned  judge  should  have  directed  the  jorj 
to  find  that  the  plaintiff  accepted  the  tallow  as  a  fulfilment  of  the  contract 
Assuming  this  to  be  an  action  for  not  delivering  tallow  according  to  con- 
tract, the  true  measure  of  damages  is  that  above  suggested,  and  in 
that  case  the  sum  paid  into  court  is  sufficient  to  cover  the  plaintiffs 
*^^^'\  *^^^^°^'    [Williams,  J. — ^This  is  not  the  case  of  a  sale  of  a 

-I  specific  chattel.]  Still  the  measure  of  damages  would  be  the 
same :  the  only  difference  bein^,  that,  in  the  case  of  the  sale  of  a  spe- 
cific chattel,  the  buyer  must  take  it,  even  though  it  should  not  answer 
the  purpose  for  which  it  is  bought ;  whereas,  in  the  case  of  an  ordinary 
sale,  the  buyer  may  reject  the  article  if  it  does  not  answer  the  contract 
The  correct  rule,  as  the  result  of  all  the  cases,  is  thus  stated  in  Sedg- 
wick on  Damages,  2d  edit.,  p.  218 :  ''  It  seems  originally  to  have  been 
held  that  the  measure  of  damages  in  these  cases  was,  the  difference 
between  the  price  paid  and  actual  value;  but  it  is  .now  well  settled  thst 
the  rule  is,  the  difference  between  the  actual  value  and  the  value  that 
the  article  would  have  possessed  if  it  had  conformed  to  the  warrantj. 
the  price  paid  being  mere  evidence  of  that  value."  From  the  note  at  p. 
274  of  that  work,  it  seems  that  Chancellor  Kent  had  in  a  former  edition 
of  his  Commentaries  used  the  word  ^'  price,"  instead  of  ^^  value ;"  bnt 
*1^C1  ^^^^  ^®  ^^^  corrected  it  in  a  recent  edition,  (a)     *In  Maine  on 

-'  Damages  88,  the  rule  is  stated  as  follows : — '^  Where  the  article 
has  not  been  returned,  the  measure  of  damages  will  be,  the  difference 
between  its  value,  with  the  defect  warranted  against,  and  the  value 

(a)  The  note  is  m  foUowB : — The  opinion  expressed  by  Mr.  Chancellor  Kent  is  siso  well 
worUij  of  notice.    The  text  of  the  original  edition  of  this  work  contained  the  following  pas- 
gage, — ^  Chancellor  Eent>  in  his  Commentaries,  Vol.  II.,  480,  J  xzxiz.,  says, '  The  general  nil« 
is  weU  settled,  that,  in  a  suit  by  rendee,  fur  a  breach  of  contract  on  the  part  of  the  render,  for 
not  delivering  an  article  sold,  the  measnre  of  damages  is,  the  price  of  the  article  at  the  time  of 
the  breach/    The  learned  ChanceUor  appears  here  to  overlook  the  distinction  resulting,  as  ve 
have  seen,  firom  the  payment  of  the  price  beforehand,  which  runs  through  these  cases,  and  which 
is  entirely  analogous  to  the  rule  in  trover,  that  the  value  of  the  chattel,  not  at  the  moment  of 
eonversion,  bnt  its  highest  value  up  to  the  time  of  trial,  is  the  rule  of  damages."    To  which 
the  Chancellor,  in  his  0th  edition,  replied  as  follows, — **  The  learned  author  is  mistaken  in 
supposing  I  had  overlooked  that  distinction.    These  Commentaries  are  not  ealculatsd  to 
embody  all  the  nice  or  arbitrary  or  fanciful  distinctions  that  are  to  be  met  with  in  the  reports. 
'  I  do  not  regard  the  distinction  alluded  to  as  well  founded  or  supported.    It  is  disregarded  or 
•  reacted  by  some  of  the  best  authorities  cited.    The  true  rule  of  damage  is,  the  valtu  of  the 
/  artiele  at  the  time  of  the  breaeh,  or  when  it  should  have  been  delivered.    Mr.  Sedgwick  seems 
.  UiBMlf  to  oome  to  that  coneliifioa  amid  the  oontrariety  of  opinion  and  oaaof  whieh  he  dtss." 
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vhich  it  would  have  borne  without  that  defect.  It  was  fonnerlj  laid 
down  that  the  measnre  would  be,  the  difference  between  the  contract 
ffiee,  and  that  fbr  which  it  would  sell  with  its  defect :  Caswell  v.  Coare, 
1  Taont.  566.  But  the  weight  of  authority  in  England  is  strongly  in 
fiToiir  of  the  rule  as  stated  above:  see  per  BuUer,  J.,  Towers  t^.  Bar- 
rett, 1  T.  B.  136  ;  per  Lord  Eldon,  C.  J.,  Curtis  v.  Hannay,  3  Esp.  N. 
P.  C.  82 ;  Clare  v.  Maynard,  6  Ad.  &;  E.  519  (E.  C.  L.  R.  vol.  33),  1 
N.  k  P.  701  (E.  C.  L.  R.  vol.  36),  7  Car.  k  P.  741  (E.  C.  L.  R.  vol. 
32);  Cox  9.  Walker,  6  Ad.  &  E.  523,  n.  And  the  doctrine  in  America 
if  the  same:  see  Sedgwick  on  Damages  293."  The  market  price  can- 
not be  looked  at.  The  buyer  is  entitled  to  receive  that  which  the  seller 
contracted  to  sell ;  if  an  article  of  less  value  be  delivered,  he  is  entitled 
to  the  difference :  and  the  rule  is  the  same  whether  the  contract  be  for 
the  sale  of  &  specific  chattel,  or  a  general  contract, — except  that,  in  the 
former  case  the  buyer  muH  take  the  thmg  delivered,  and  in  the  latter 
he  need  not.  All  the  cases  both  here  and  in  America  result  in  what  is 
itated  as  the  rule  in  Sedgwick,  in  Kent,  and  in  Maine:  the  true 
iBeuure,  is  the  amount  of  the  inferiority  in  value.  The  fact  of  the 
agreed  price  of  the  article  having  been  paid  beforehand  *in  no  r:|(io7 
degree  varies  the  case :  in  none  of  the  authorities  has  it  ever  ^ 
been  so  laid  down ;  and  here  it  clearly  could  not,  the  sale  having  taken 
place  without  the  defendant's  authority  or  consent.  With  respect  to 
Powdl  V.  Horton,  2  N.  C.  668  (E.  C.  L.  R.  vol.  29),  8  Scott  110,  it 
Btaj  be  observed,  that  it  is  Bosanquet,  J.,  alone  who  speaks  of  the  price 
hftTiDg  been  paid ;  and  that  that  case  was  decided  long  before  the  rule 
ts  to  the  measure  of  damages  in  cases  of  this  sort  was  as  it  is  now  laid 
dovn.  [WiLLBS,  J. — ^It  is  at  least  as  old  as  Leish  v,  Paterson,  8  Taunt. 
MO  (E.  G.  L.  R.  vol.  4).  I  thought  that  case  had  settled  the  rule  as 
to  damages.!  Suppose  this  had  been  a  question  upon  the  statute  of 
frauds,  would  not  the  facts  here  have  been  evidence  of  an  acceptance 
nnder  s.  17  ?  [Cbbsswell,  J. — ^I  apprehend  not.]  That  is  contrary 
to  Morton  v.  Tibbett,  15  Q.  B.  428  (K  C.  L.  R.  vol.  69). 

Cur.  adv.  vult. 
Williams,  J.,  now  delivered  the  judgment  of  the  Court: 
This  was  an  action  brought  to  recover  damages  for  the  breach  of  two 
contracts  for  the  sale  of  one  hundred  casks  of  tallow  each,  by  the  deli- 
very of  an  article  inferior  in  quality  to  that  which  was  sold. 

The  tallow  arrived  by  the  snip  Emilie  in  London,  where  the  plaintiff 
&nd  defendant  resided,  on  the  i2th  of  January,  1856.  The  unloading 
rf  the  cargo  commenced  on  the  16th,  and  was  finished  on  the  25th  of 
Jmuary.  As  soon  as  the  plaintiff  had  inspected  the  tallow  offered  for 
delivery,  he  objected  to  the  quality,  as  not  fulfilling  the  terms  of  the 
contract,  in  a  letter  dated  the  28th  of  January ;  and  thereupon  a  cor- 
nqMRidence  began  between  him  and  the  defendant,  which  continued 
m^  the  12th  of  March,  when  a  resale  took  place  by  order  of  the 
pbbtiff. 

The  price  of  the  tallow  had  been  paid  in  advance ;  *and  this  r«i  go 
wtion  was  brought  to  recover  the  difference  between  the  contract  *- 
price  so  paid  and  the  amount  realized  by  the  resale. 
The  defendant  had  paid  a  sum  of  2842.  into  court. 
The  market-price  of  tallow  had  fallen  considerably  on  the  17ih  of 
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January,  and  continued  to  decline  until  the  resale  on  the  r2th 
March. 

At  the  trial,  before  my  Brother  Willes,  there  was  no  diapute  u  to 
breach  of  the  contract,  by  delivering  tallow  of  an  inferior  quality; 
it  was  contended  by  the  aefendant,  without  taking  any  objection  to 
form  of  the  declaration,  that  the  sum  paid  into  court  was  Bufficie&tj 
cover  the  damages  sustained:  and  this  depended  on  the  principle 
which  the  damages  ought  to  be  estimated. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  plaintiff 
accepted  the  tallow  as  a  delivery  under  the  contract:  and,  theji 
having  found  in  the  negative,  the  damages  were  assessed  at  a  som 
exceeding  that  which  had  been  paid  into  court,  but  far  less  than 
difference  between  the  contract  price  prepaid  by  the  plaintiff,  and 
sum  for  which  the  tallows  were  resold.     The  jury  further  found  ti 
the  plaintiff  resold  the  tallow  as  soon  as  he  reasonably  could,  and 
it  was  properly  sold. 

The  learned  judge  reserved  leave  to  the  defendant  to  move  to  ent 
verdict  for  him,  if,  upon  the  facts  proved  at  the  trial,  it  should  ap{ 
to  the  court  that  the  defendant  had  paid  in  a  sum  sufficient  to  corer 
damages  legally  sustained  by  the  plaintiff. 

On  the  argument  in  this  court  it  was  contended  that  the  judge, 
the  circumstances,  ought  not  to  have  left  such  a  question  to  Uie  ji 
but  should  have  directed  them  to  find  an  acceptance, — as  Lord  Abin 
did  in  Chapman  v.  Morton,  11  M.  k  W.  534,t  upon  evidence  very  si 
Mft91  ^^^'     ^^  ^^^  other  hand,  it  was  argued,  '*'that,  in  that 
-■  Parke,  B.,  expressed  his  opinion  that  it  was  a  question  of 
tor  the  jury ;  and  that  his  opinion  was  the  better  one,  and  had ' 
properly  acted  on  by  my  Brother  Willes. 

ISut,  on  furthefr  consideration,  we  have  come  to  the  conclusion 
'this  point  does  not  properly  arise  in  the  present  case;  for,  that 
Ought,  at  all  events,  to  disregard  the  finding  of  the  jury  on  this  mat 
If  we  were  to  act  on  it,  the  consequence  would  be  that  we  most  ti 
the  action  as  brought  for  money  had  and  received,  and  the  plaint 
would  be  entitled  to  recover  a  greater  amount  of  damages  than  t 
Verdict  has  given  him,  and  even  more  than  he  asked  for  at  the  tri 
for,  he  would  be  entitled  to  recover  back  the  whole  money  pre] 
deducting  only  the  ataount  paid  into  court ;  and  the  defendant  wool 
put  to  brmg  a  cross-action  against  the  plaintiff  in  respect  of  his  nnaf^ 
thorised  sale  of  the  tallows.  But  it  is  plain,  both  from  the  condnct  d 
'the  cause  and  the  form  of  the  declaration,  that  this  action  was  brought 
to  recover  damages  for  the  delivery  of  the  inferior  tallow,  and  not  to 
recover  back  the  money  paid  in  advance ;  and  that  the  plaintiff^  in  effect, 
elected  to  sue  for  such  damages,  instead  of  bringing  an  action  for  monej 
had  iind  received :  and  the  concession  of  the  defendant's  counsel  as  tfl 
the  fofrm  of  the  pleadings  was  not  intended  substantially  to  affect  tb 
position  of  the  parties  in  this  respect ;  but  his  objection  in  effect  wi^ 
'&at,  upon  the  &cts  of  the  case,  and  these  pleadings,  in  any  form  into 
which  they  might  be  properly  put  by  amendment,  no  clami  could  tx 
sustained  tor  damages  beyond  the  amount  paid  into  court. 

Looking  at  the  case  m  this  aspect,  we  think  that  the  prepajioent 
cantbt'be  taken  into  consideration  in  apportioning  the  damages;  sod 
that  the  true  measure  of  damages  would  have  beeui  if  there  had  beet 
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sdiog  ebe  in  the  case,  the  difference  between  the  valne  of  *tal-  r^^i^Afi 
!jv  of  tbeqnality  contracted  for,  at  the  time  of  the  delivery,  and  ^ 
it  Tftlne  of  the  tallow  actua^;jr  delivered*  This,  however,  is  on  the 
ynmption  that  the  tallow  delivered  could  be  immediately  resold  in  the 
Buket  Bot,  as  in  the  present  case  it  appears  clearly  from  the  corres- 
pQftde&oe  that  the  defendant  by  his  conduct  dehtyed  the  resale :  and, 
II  die  jnry  have  found,  we  think,  correctly,  that  the  resale*  on  the  12th 
rf  March  was  in  a  reasonable  time,  we  are  of  opinion  that  the  proper 
■easore  of  damages  is,  the  difference  between  the  value  in  the  market 
of  ulknr  of  the  quality  ooutracted  for  pn  the  85th  of  Janiiiiry^  %i\d  tihe 
KBout  made  by  the  resale  of  the  tallow  actually  delivered. 

Applying  this  principle,  the  case,  as  to  amount,  stands  thus : — 'So 
image  is  claimed  in  respect  of  sixteen  of  the  casks,  which  answered 
the  doeription  in  the  contract  The  remainii\g  184  casks,  containing 
lSi9  ewt  net,  were  sold  at  about  61s.  6d.  per  ^wt.  and  fetched  in  all 
If^  9«.  The  price  of  tallow,  according  to  the  contract,  upon  the 
25tb  of  January,  when  the  landing  and  delivery  took  place,  was  58«. 
perewt  The  correct  amount  of  damages  will,  therefore,  be,  the  differ- 
oce  between  1549  cwt.  at  58$.  per  cwt.,  makipg  44922.  ^9*9  and  the 
iboTe  Bam  of  3896Z.  9«.  (the  actual  proceeds  of  the  inferior  tallow),  or 
^  13t.  Deducting  from  this  the  sum  paid  into  court,  234Z.,  there 
innbeleft36U  18i. 

The  damages  must^  therefore,  be  reduced  from  5161.  to  861L  18s. 

Rule  absolute  accordingly* 

Is  PeoDsjlvania  it  is  settled  that  in  against  the  vendor :  West  v.  Wentworth, 

a  tedoQ  finr  a  breach  of  warranty  on  3  Cowen  82^  Clark  v.  Finney,  7  Cowen 

t^  tale  of  goods,  the  fact  that  the  681 ;  West  v.  Pritchard,  19  Conn.  212 ; 

p»  baa  been  paid  beforehand  makes  Bandow  v.  Barton,  4  Texas  287.    In 

loilEHenee  in  the  rule  by  which  the  other  oases  the  general  rule  seeiQS  now 

^HngMUB  to  be  measured.  The  same  adopted  o^  all  hands  that  the  oontraol 

^Usom  wbieh  is  taken  in  the  prin-  price  funuahes  no  test,  but  that  ^ha 

^  ease  between  action  on  the  war-  measure  of  damages  is  the  differe^oe 

Bitj,  and  fiv  the  price,  on  a  xeaoissiou  between  the  aotnal  valu^  of  the  ohatteI| 

i  ib  eo&tnct,  is   there   asserted :  and  what  its  value  would  }iave  been,  if 

^Mibnt  V.  WoobtiMa,  5  Watts  &  8erg.  it  had  conformed  to  the  warranty; 

^OS;  Wilkinsoa  v.  Ferrie^  24  Penn.  Tntde  v.  Bvown,  4  Cbej  467;  Fish  v. 

^190:  8ee  Bank  of  Montgomery  9.  Hicks,  11  Foster  685;    HooHon  Vk 

^  26  Peon.  St  148,  which  does  Scruton,  39  Maine  287 ;   Sharon  v. 

^  ipaKfy  the  taxmer  cases  on  this  Mosher,  17  Barb.  518 ;  Foster  v.  Bod- 

P«Bt  Bat  in  other  sUtes  it  is  held  gexs,  27  Ala.  602;  Thornton  v.  Thomp^ 

^tke  prepayment  of  the  prioe  gives  son,  4  Oratt.  121 ;  Yerdier  v.  Trowell, 

l^veadee  the  right  to  damages  accord-  6  Bich.  L.  166 ;  Woodward  v.  Thaoher, 

^  to  the  highest  market  rate  at  any  21  Yerm.  580 ;  Borrekens  v.  Bevan,  8 

^  before  tiie  trial,  fit  least  if  without  Bawle23. 

*^<^i*aaUe  delaj  he  oommences  suit 
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TWENTY-FIRST  YEAR  OF  THE  REIGN  OF  VICTORIA,  1857. 


The  Judges  who  usaally  sat  in  banco  in  this  Term,  were, — 
OocKBURN,  C.  J.,  Williams,  J.,  Crowder,  J.,  and  Willbs,  J. 


BEGUL^  6ENEBALES. 
AppeaU  under  the  statute  20  ^  21  Vict.  e>  48. 

1.  It  is  ordered,  that,  in  cases  of  appeal  to  a  superior  court  under 
the  provisions  of  the  statute  20  &  21  Victoria,  c.  43,  the  15th  and  16tl 
rules  of  Hilary  Term,  1853,(a)  so  far  as  the  same  are  applicable,  shall 
be  observed. 

2.  And,  in  cases  where  the  appeal  is  to  be  heard  before  a  Judge  at 
Chambers,  the  appellant  shall  obtain  an  appointment  for  such  heariDg. 
^1421  ^^  forthwith  '*'give  notice  thereof  to  the  respondent,  and 

J  shall,  four  clear  days  before  the  day  appointed  for  the  hearing, 
deliver  at  the  Judges'  Chambers  a  copy  of  the  appeal. 

Campbell. 

A.  E.  Cockburn. 
Fred.  Pollock. 

W.  WiGHTMAN. 

W.  Erlb. 

E.  V.  Williams. 

Samuel  Martih. 

B.  B.  Orowdsk. 
J.  Willbs. 

O.  Bramwell. 

W.  F.  CHAITNELf- 

ITovember  25, 1857. 

(a)  066 18  a  B.  5,  6  (B.  0.  L.  R.  roL  66). 
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HIGHMORE,  Clerk,  v.  THE  EARL  AND  COUNTESS  OF 

HARRINGTON.    Nov.  S. 

The  court  refiiMd  to  grant  a  new  trial  on  the  ground  that  the  damages  were  exoessiTe,  where 
the  jury  had  giren  7502.  in  an  action  for  defamatory  words  spoken  of  a  beneficed  clergyman 
to  his  enrate. 

This  was  an  action  of  slander.  The  plaintiff  was  the  Vicar  of  Elver- 
5ton,  in  the  county  of  Derby.  The  slander  complained  of  was  uttered 
by  Lady  Harrington  in  a  conyersation  with  one  Jones,  the  plaintiff's 
cnrate,  upon  his  calling  one  day  to  lunch  at  Elverston  Hall.  It  appeared 
that  the  plaintiff  and  a  large  section  of  his  parishioners  were  at  variance; 
and  that  many  idle  and  unfounded  stories  were  told  in  the  village  as  to 
bis  undue  familiarity  with  a  female  servant,  and  his  misappropriation 
of  the  sacrament-money,  &c.  These  were  repeated  by  Lady  Harrington 
to  Mr.  Jones,  on  the  occasion  alluded  to,  and  the  immoral  character  of 
the  plaintiff  assigned  by  her  as  her  reason  for  declining  to  take  the 
sacrament  at  his  hands.  This  conversation  *wa8  conveyed,  and  r^i  40 
(as  was  alleged  by  Lady  Harrington,,  when  called  to  contradict  ^ 
Jones  at  the  trial)  with  considerable  exaggeration,  by  Jones  to  the 
plaintiff,  who  thereupon  brought  this  action. 

The  cause  was  tried  before  Gresswell,  J.,  at  the  last  Assizes  at  Derby. 
The  only  witnesses  of  any  importance  were  Mr.  Jones  on  the  one  side, 
and  Lady  Harrington 'on  the  other, — ^in  direct  opposition.  The  jury 
returned  a  verdict  for  the  plaintiff,  damages  750Z. 

Edwin  Jame$j  Q.  C,  now  moved  for  a  new  trial,  on  the  ground  that 

the  verdict  was  not  warranted  by  the  evidence,  and  that  the  damages 

were  excessive.     He  submitted  that  the  character  in  which  Mr.  Jones 

came  to  Elverston  Hall,  and  the  circumstances  under  which  the  alleged 

Blander  was  uttered,  might  almost  be  said  to  make  it  a  privileged  com- 

mnnication ;  and  that,  at  all  events,  the  plaintiff  could  have  sustained 

no  real  damage.     [Cockburn,  C.  J. — If  the  jury  believed  that  Mr» 

Joneses  evidence  was  true,  I  think  it  impossible  that  we  can  say  the 

damages  are  excessive.     My  own  impression  is,  that  juries  are  hardly 

liberal  enough  in  these  cases.]     Lady  Harrington  was  merely  telling 

Jones  her  reasons  for  abstaining  from  assisting  at  a  solemn  rite  of  the 

church;  and  it  was  not  creditable  in  Jones  to  make  so  ill  a  return  for^ 

the  hospitality  he  was  receiving  at  the  hands  of  her  ladyship.     [CocK- 

BuaN,  G.  J. — Was  it  not  the  curate's  duty  to  communicate  to  his  vicar 

the  charges  which  he  had  heard  made  against  him  ?     What  need  was 

there  for  Lady  Harrington  to  tell  Mr.  Jones  her  reasons  for  declining  -. 

to  take  the  sacrament  from  the  vicar  7]    If  Jones  had  wished  to  do  his 

duty  as  a  gentleman  and  a  Christian  minister,  he  would  have  put  the 

lady  on  her  guard  at  the  outset. 

Cockburn,  C.  J. — ^I  am  of  opinion  that  there  ought  to  "^be  no  ^41144 
Tde  in  this  case.  There  was  a  direct  conflict  at  the  trial  between  '- 
the  evidence  of  Jones  and  that  of  Lady  Harrington :  and  the  jury 
thought  pr<>P^r  to  come  to  the  condunon  that  the  former  was  worthy 
of  helief.  That  being  so,  I  have  no  hesitation  in  saying,  that,  looking 
at  the  destructive  and  fatal  tendency  of  the  imputations  cast  upon  the 
plaintiff  as  a  clergyman  and  a  gentleman,  the  aamages  which  the  jury 
We  awarded  him  are  anything  out  ezcesaive. 
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Gbowdbr,  J. — The  cliarees  being  bo  serious,  I  entirely  agree  with  nj 
Lord  in  thiidcing  that  the  damans  are  far  from  being  ezcessiye. 
The  rest  of  the  court  concumng.  Rule  refused. 


DANIEL  KEENE  v.  JAMES  KEENE.  Nw.  5. 

Where  ft  bill  ia  dnnm  for  a  giyen  mm,  **  with  Uierest  at  10  per  oeni.  per  •nnvm,"  the  ^«m^ 
on  the  defaalt  of  the  aooeptor,  is  liable  for  interest  at  10  per  cenL  after  the  matniity  of  tbe 
bill  and  notioe  of  the  dishonour. 

This  was  an  action  for  the  balance  of  an  aeeonnt.  One  of  the  items 
of  the  plaintiff's  claim  consisted  of  a  bill  of  exchange  for  2002.,  dravn 
by  the  defendant  upon  one  Edward  Keene,  on  the  21st  of  Februarr, 
1858,  payable  twelve  months  after  date,  with  interest  at  the  rate  of  102. 
per  cent,  per  annum,  and  endorsed  by  Edward  Keena  to  the  plaintil^ 
and  which  bill  had  been  dishonoured. 

The  cause  was  referred  to  one  of  the  masters,  under  the  compulsory 
clauses  of  the  Common  Law  Procedure  Act^  1854  (17  k  18  Vict,  c  12o^ 
BS.  8  et  seq.).     The  plaintiff  having  proved  the  presentment  and  dis- 

*1 4.^)1  ^^^^^^  ^^  *^^  ^^^»  ^^^  ^^^  ^^^  notice  thWeof  had  been  given 
•'  to  the  defendant,  claimed  interest  at  the  rate  of  10/.  per  cent 
per  annum.  For  the  defendant  it  was  insisted  that  the  endorsee  was 
only  entitled  to  recover /rom  the  drawer  interest  at  5  per  cent,  from  the 
maturity  of  the  bill.     The  master  having  allowed  10  per  cent., 

Tomp9on  Chitty  now  moved,  on  the  part  of  the  defendant,  to  refer  the 
matter  back  to  the  master  for  reconsideration.  The  drawer  of  a  bill 
which  is  dishonoured  by  the  acceptor  is  only  liable  for  interest  from  the 
time  at  which  he  receives  notice  of  the  dishonour, — Walker  v.  Barnes,  5 
Taunt.  240  (E.  G.  L.  B.  vol.  1) :  and  there  is  no  implied  contract  on  the 
part  of  the  drawer,  on  the  acceptor's  default,  to  pay  more  than  the  ordi- 
nary interest  of  5  per  cent.  [Crowder,  J. — ^Does  not  the  drawer  under- 
take to  pay,  upon  the  acceptor  s  default,  what  the  acceptor  was  bound  for  ?} 
The  acceptor  would  only  be  liable  to  interest  at  5  per  cent,  after  the 
maturity  of  the  bill.  The  bill  is  in  effect  a  bill  for  220L  [Willss,  J.— 
That  clearly  is  not  so.  Until  the  maturity  of  the  bQl,  the  interest  is  a 
debt :  after  its  maturity,  the  interest  is  siven  as  damages,  at  the  discre- 
tion of  the  jury.  Colonel  Fremont  had  to  pay  25  per  cent,  (the  Gsli- 
fomian  rate  of  interest)  upon  the  bills  which  he  orew  there  on  Mr. 
Buchanan,  the  secretary  of  state  of  the  United  States,  at  Washington, 
and  which  bills  had  been  protested  for  non-aoceptance :  see  Oibbs  v.  Fre- 
mont, 9  Ezch.  26.t  Here  a  jury  might  adopt  as  the  measure  of  dam. 
ages  the  rate  of  interest  which  the  parties  themselves  had  fixed :  and  the 
master  is  substituted  for  a  jury.] 

CocKBURK,  G.  J. — ^I  see  no  ground  for  referring  this  case  back  to  the 
master,  as  prayed.  He  has,  as  he  well  might,  given  in  the  shape  of 
*1461  ^^^^^  ^^  ^^  ^^  ^interest  the  parties  themselves  had  con- 
^   tract^  for.    I  think  he  has  done  quite  right. 

Growdsr,  J. — I  am  of  the  same  opinion. — The  master  would,  I  think, 
have  acted  very  unreasonably  if  he  had  not  assessed  the  damages  by  the 
rate  which  the  parties  had  stipulated  as  the  value  of  the  money. 

The  rest  of  the  court  coneurring,  Bule  refused*   . 
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TOOMBT  V.  THE  LONDON,  BRIOHTON,  AND  SOUTH  COAST 

RAILWAY  COMPANY. "  Nov.  17. 

On  th«  pl«tforw  of  •  railway  ttation  there  were  iwo  doors  in  doee  prozimity  to  each  other*  th« 
oiM,  for  neeessaiy  pnrpoees,  hftd  pAinted  orer  it  the  words,  "  For  gentlemen/'  the  other  had 
over  it  tiM  words,  "  Lamp-room.''  The  plaintlll^  haring  oceasion  to  go  to  the  urinal,  inquirad 
of  a  BtrangBr  where  ho  should  find  it»  and  having  nceiTed  a  diveetion,  by  mistake  opened 
the  door  of  the  **  lamp-room"  and  fell  down  some  steps  and  was  iajured.  In  an  aetum  against 
the  railway  company : — Held,  that,  in  the  absence  of  evidence  that  the  place  was  more  thai 
ordinarily  dangerons,  the  judge  was  justified  in  nonsuiting  the  plaintilT,  on  the  ground  thflkk 
there  waa  no  endemee  of  nofpUgence  on  the  part  of  the  company. 

This  iras  an  action  in  which  the  plaintiff  aooght  to  recover  damages 
against  the  London,  Brighton,  and  South  Coast  Railway  Company,  for 
an  injury  sustained  by  the  plaintiff  from  alleged  negligence  on  the  part 
of  their  servants. 

The  declaration  stated,  that,  before  and  at  the  time  of  committing  of 
the  grievances  thereinafter  mentioned,  the  defendants  were  possessed  of 
a  public  railway  station,  to  wit,  at  Forest  Hill,  for  the  reception  of  pas- 
sengers in  and  by  the  defendants'  railway,  for  the  profit  and  advantage 
of  the  defendants,  and  by  reason  of  the  possession  and  use  of  the  said 
railway  station  by  the  defendants  for  the  purpose  aforesaid,  they  ought 
to  have  kept  the  same  in  a  reasonably  safe  and  secure  condition,  and 
*80  as  not  to  be  dangerous  to  persons  lawfully  and  properly  usine  r  :ki47 
the  same ;  nevertheless,  the  defendants  failea  in  such  duty,  and  ^ 
by  means  of  the  mere  neglect  and  default  of  the  defendants  in  that 
behalf^  the  plaintiff,  who  waa  lawfully  in  and  usin^  the  said  station  as  & 
passenger  of  the  defendants,  and  with  their  permission,  and  for  their  profit 
and  advantage,  fell  through  a  door,  whicn  the  defendants  then  care- 
lessly, negligently,  and  improperly  left  open  and  unguarded,  in  the  said 
station,  and  which  was  by  the  neglect  and  default  of  the  defendants  in 
that  behalf  dangerous  to  persons  lawfully  and  properly  using  the  same, 
into  a  deep  cellar  or  hole,  and  therebv  sustained  divers  bodily  injuries, 
aud  became  permanently  wounded  in  health  and  disabled  from  following 
hb  trade  of  hawker,  or  otherwise  earning  his  livine,  and  was  put  to 
expense,  and  spoiled  his  clothes  which  he  had  on,  and  lost  divers  of  hia 
goods  and  money  which  he  had  with  him  when  he  fell,  and  was  and  ia 
otherwise  injurea :  And  the  plaintiff  daimed  6001. 
The  defendants  pleaded  not  guilty. 

The  cause  was  tried  before  &e8swell,  J.,  at  the  first  sitting^  at  West- 
ainster  in  this  term.  The  facts  were  as  follows : — The  plaintiff,  a  poor 
sad  illiterate  person  who  carried  on  the  employment  of  a  hawker,  went 
to  the  Forest  Hill  station  of  the  London,  Brighton,  and  South  Coast 
Bailway,  for  the  purpose  of  proceeding  to  London  by  the  10,80  p*  m. 
train.  Whilst  waiting  there,  he  inquired  of  a  person  on  the  platform, 
imconnected  with  the  railway,  where  he  should  find  a  urinary :  this  per* 
son  told  him  to  go  to  the  right :  he  did  so,  and  found  two  doors,  upon 
one  of  which  was  painted  the  words  "  For  gentlemen,"  and  upon  the 
other  the  words  "  Lamp-room ;"  there  being  a  light  over' the  former,  but 
none  over  the  latter.  The  plaintifii;  being  in  a  hurry,  and  unable  to 
read,  opened  the  wrong  door,  stepped  forward,  and  fell  down  some  steps, 
breaking  two  of  his  ribs,  and  ^otherwise  seriously  hurting  himself,  ruti  40 
There  was  no  evidence  as  to  the  description  of  the  steps  down  ^ 
which  the  plaintiff  fell,  nor  as  to  the  state  in  which  the  door  of  the  lamp* 
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room  was  ordinarily  kept:  but  the  plaintiff's  son  stated,  that,  when 
he  went  some  time  after  the  accident  to  look  at  the  place,  he  found  the 
door  locked. 

On  the  part  of  the  defendants,  it  was  submitted  that  there  was  no 
evidence  to  go  to  the  jury  of  negligence,  and  that  the  accident  vaa 
attributable  entirely  to  the  plaintiff's  own  want  of  caution  in  going  hastilj 
and  in  the  dark  through  a  strange  door. 

The  learned  judge  was  of  this  opinion,  and  the  plaintiff  was  nonsuited, 
with  leave  to  move  to  enter  a  veraict  for  35Z.  (agreed  damages),  if  the 
court  should  be  of  opinion  that  there  was  evidence  which  ought  to  have 
been  submitted  to  the  jury. 

Pigott^  Sent,  now  moved  accordingly. — ^The  question  is,  whether 
there  was  any  evidence  of  negligence  on  the  part  of  the  company  or  their 
servants :  if  there  was,  it  should  have  been  left  to  the  jury.  Railways 
are  constructed  for  the  use  of  all  classes  of  persons,  whether  literate  or 
otherwise.  Travellers  of  all  sorts  use  them  at  all  times ;  and  the  rapidity 
with  which  things  are  conducted  at  the  stations,  leaves  so  little  time  for 
reflection,  that  it  is  incumbent  on  the  companies  so  to  order  them  as  to 
prevent  the  possibility  of  an  accident  like  this  occurring.  This  is  not 
an  action  for  the  breach  of  a  common-law  duty,  but  an  action  of  tort 
founded  on  contract,  as  was  said  by  Maule,  J.,  in  Martin  v.  The  Great 
Northern  Railway  Company,  16  C.  B.  179  (E.  C.  L.  R.  vol.  81),  where 
an  action  was  held  to  lie  against  the  defendants  for  insufficiently  lighting 
a  station,  whereby  the  plaintiff,  in  running  across  the  railway  to  get  to 
a  train,  fell  over  a  switch-handle,  and  was  injured.  [Williams,  J. — ^If 
*1491  ^^  plaintiff  had  taken  ordinary  care,  the  accident  would  *not 
^  have  happened.  He  should  not  have  gone  so  hastily  through  a 
strange  door.]  He  could  not  expect  a  door  in  such  a  situation  to  lead 
him  to  any  dancer.  The  door  should  have  been  kept  locked.  Suppose 
it  had  been  made  to  open  inwards,  and  a  person  leaning  against  it  fell 
through,  would  it  be  any  answer  on  the  part  of  the  company  to  say  that 
the  door  was  not  intended  for  people  to  lean  against  ?  In  Taylor  on 
Evidence,  2d  edit.,  Vol.  I.,  p.  44,  §  81,  it  is  said:  ^^  Questions  of  reoton- 
ahU  skiU  or  carey  due  diligence^  and  gro99  negligence^  must,  in  the  great 
majority  of  instances,  be  determined  by  the  jury,  since  the  judges  can 
rarely  have  materials  which  will  enable  them  to  decide  such  questions 
by  rules  of  law.  Thus,  if  an  action  be  brought  against  a  surgeon  for 
negligence  in  the  treatment  of  his  patient, — per  Taunton,  J.,  in  Door- 
man V.  Jenkins,  2  Ad.  &  E.  261  (E.  C.  L.  R.  vol.  29j,  4  N.  &  M.  174 
(E.  C.  L.  R.  vol.  80), — or  against  a  gratuitous  bailee  tor  gross  careless- 
ness in  losing  the  property  intrusted  to  his  care, — Doorman  v.  Jenkins, 
2  Ad.  &  £.  256,  4  N.  &  M.  170,— what  law  can  possibly  define  whether 
such  and  such  conduct  amounts  to  sufficient  negligence  on  the  part  of 
the  defendant  to  entitle  the  plaintiff  to  a  verdict?  In  these  and  the 
like  cases,  therefore,  the  question  has  usually  been  left  entirely  to  the 
jury,  and,  even  when  they  have  found  a  verdict  in  opposition  to  the 
opinion  of  the  presiding  judge,  the  court  has  generally  refused  to  grant 
a  new  trial."  This  is  not  like  the  case  of  negligence  on  the  part  of  an 
attorney,  which  is  a  mixed  question  of  law  and  fact. 

Williams,  J.(a) — ^I  am  of  opinion  that  there  should  be  no  rule  in  thb 

(a)  Oookbnra,  C.  J.,  and  Crowdw,  J.,  iMing  sharslLoldttn  in  the  oompMij,  doolined  to  takt 
pirt  In  the  diienitJon. 
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case.  I  think  there  was  no  evidence  of  negligence  on  the  part  of  the 
company  or  their  servants  *which  ought  to  have  been  submitted  p^^  ^a 
tq  the  jury.  It  is  not  enough  to  say  that  there  was  iome  evi-  ^ 
dence ;  for,  every  person  who  has  had  any  experience  in  courts  of  justice 
knows  very  well  that  a  case  of  this  sort  against  a  railway  company  could 
only  be  submitted  to  a  jury  with  one  resiut.  A  scintilla  of  evidence,  or 
a  mere  surmise  that  there  may  have  been  negligence  on  the  part  of  the 
defendants,  clearly  would  not  justify  the  judge  m  leaving  the  case  to  the 
jury :  there  must  be  evidence  upon  which  they  might  reasonably  and 
properly  conclude  that  there  was  negligence.  AH  that  appeared,  was, 
that  the  plaintiff  inquired  of  a  stranger  the  way  to  the  urinal,  and,  being 
told  to  go  in  a  particular  direction  where  there  were  two  doors,  unfortu- 
nately opened  the  wrong  one,  and  through  his  own  carelessness  fell 
down  some  steps.  If  there  had  been  any  evidence  to  show  that  these 
steps  were  more  than  ordinarily  dangerous,  that  possibly  might  have  led 
to  a  different  conclusion.  But  all  that  appears,  is,  that  the  door  in  ques- 
tion led  down  some  steps  into  a  room  which  was  used  for  the  purposes 
of  the  company,  and  not  for  the  convenience  of  the  public.  I  cannot 
say  that  there  was  such  evidence  of  negligence  in  the  defendants  as  the 
learned  judge  was  bound  to  leave  to  the  jury. 

WiiiiiSS,  J. — I  am  entirely  of  the  same  opinion.  In  order  to  establish 
a  case  of  negligence  against  the  defendants,  it  was  incumbent  on  the 
plaintiff  to  prove  some  fact  which  was  more  consistent  with  negligence 
than  with  the  absence  of  it.  There  was  nothing  of  the  sort  proved  here. 
There  was  nothing  to  show  that  the  door  and  the  steps  beyond  were 
more  than  ordinarily  dangerous ;  and  it  was  necessary  and  proper  that 
something  of  the  sort  should  be  there  for  the  convenient  use  of  the  sta- 
tion by  the  company.  It  would  be  difficult  so  to  arrange  every  part  of 
a  station  as  to  render  it  ^impossible  for  careless  persons  to  meet  r-^^  ^^ 
with  injury.  I  think  the  plaintiff  failed  to  make  out  that  he  ^ 
sustained  the  injury  Complained  of  through  any  negligence  of  the  com- 
pany or  their  servants.  Rule  refused. 


KING  V.  THE  ACCUMULATIVE  LIFE  FUND  AND  GENERAL 

ASSURANCE  COMPANY.    Nov.  4. 

A.  effsotod  &  poUey  ''upon  and  for  iwmty  jean'  oontinuance  of  the  life  of  himself/'  with  the 
AeeamnUitlTe  Life  Fund  and  General  Aunrance  Company.  By  the  terms  of  the  policy  it 
was  provided  that "  the  capital  stock  and  other  securities,  fnnds,  and  property  of  the  company 
itmaining  at  the  time  of  any  olaim  or  demand  unapplied  and  undisposed  of,  and  inapplicahle 
to  prior  claims  and  demands  in  pursuance  of  the  proyisions  of  the  deed  of  settlement^  should 
•lone  be  liable  to  answer  and  make  good  all  claims  and  demands  upon  the  said  company,  or 
otherwiae,  under  or  by  Tirtne  of  that  policy;"  and  that  no  director,  officer,  or  shareholder 
should  be  individually  or  personally  Uable,  Ac 

7he  deed  of  settlement  entitled  policy-holders  to  participate  in  profits;  and  also  oontained 
provisions  enabling  the  directors  in  certain  events  to  dissolve  the  company. 

The  direetors  having, — not  in  strict  accordance  with  their  powers  to  dissolve  the  company,—. 
tnofibrred  its  Ainds  and  property  to  another  company,  who  were  to  take  their  liabilities,  A. 
brought  an  action  against  the  company  (his  assurers),  charging  them  with  having  wrongfully 
iliened  and  transferred  their  property,  and  ceased  to  carry  on  business,  whereby  he  lost  th« 
aoneyi  and  profits  he  would  otherwise  have  made  from  the  continuance  of  the  contract:— 

H|)dy — inty  thai  there  wai  no  implied  contraot  on  the  part  of  the  company  to  continue  ta 
Miiy  on  tlM  buaineM,— Moondly,  th»l»  If  there  were,  there  was  no  evidence  of  any  brea^ 
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of  it»  InMmiioh  m  if  the  iranafev  waa  properly  mMlOi  there  wu  no  eanie  of  motion,  and,  if 
not  warranted  by  the  deed  of  settlement^  it  waa  nltril  Tirea,  and  Toidy-^thinUj,  that  llii 
plaintiff  bad  oommenoed  hia  action  befove  hf  ba4  nwMied  Mff  iqluy* 

This  waa  an  action  on  a  policy  of  assurance  on  the  life  of  the 
plaintiff. 

The  declaration  stated,  that»  on  the  29th  of  June,  1854,  the  plaintif 
caused  to  be  effected  with  the  defendants  a  policy  of  assurance  in  the 
words  and  figures  following,  that  is  to  say, — ^  Accumulative  Life  Fund 
and  General  Assurance  Company.  Chief  Offices,  No.  14,  Manchester 
Square.  No.  50.  Sum  assured,  1001.  Premiums,  1/.  4».,  payable 
quarterly.  Age  admitted.  Whereas,  Mathias  Butcher  King,  of,  &e., 
hereinafter  called  ^  the  assured,*  has  proposed  to  effect  an  assurance  with 
*1521  ^^^  Accumulative  Life  Fund  and  Oeneral  '^Assurance  Company, 
J  in  the  sum  of  1002.  upon  and  for  twenty  years'  continuance  of 
the  life  of  himself :  And  whereas  the  said  assured  has  paid  to  the  said 
company  the  sum  of  1/.  4«.  as  a  premium  or  consideration  for  this  assur* 
ance  for  three  months,  until  the  1st  of  July,  1854 :  Now,  this  policy 
witnesseth,  that,  if  the  said  M.  B.  King  shall  die  before  or  upon  the  let 
of  July,  1854,  or  shall  live  beyond  that  day,  and  the  said  assured  or  his 
assigns,  or  the  holder  of  this  policy  who  shall  be  registered  as  such  in 
the  book  hereinafter  mentioned  of  the  said  company,  shall  on  or  before 
that  day,  and  on  or  before  the  1st  of  October,  1st  of  January,  1st  of 
April,  and  Ist  of  July  in  this  and  in  each  and  every  succeeding  year 
during  the  continuance  of  this  assurance,  pay  to  the  said  company  the 
premiums  of  IL  48.,  then  the  funds  and  other  property  of  the  said  con^ 
pany  shall,  according  to  the  provisions  of  the  deed  of  settlement  of  the 
said  company,  be  subject  and  liable  to  pay  to  the  executors,  adnciinistra- 
tors,  or  assi^  of  the  said  assured,  or  to  the  holder  of  this  policy,  who 
shall  be  registered  as  aforesaid,  after  satisfactory  proof  of  the  death  of 
the  said  M.  B.  King  shall  have  been  received  at  the  office  of  the  com* 
pany,  the  sum  of  100/.  of  lawful  money  of  Great  Britain :  Provided 
always  that  the  secretary  of  the  said  company  shall,  upon  the  request 
of  the  holder  of  this  policy,  and  with  the  consent  in  writing  of  the  said 
assured,  register  such  holder  in  a  book  to  be  called  ^  The  register  of 
holders  of  policies :'  Provided  also  that  the  payment  as  above  mentioned 
of  the  said  sum  of  1002.  to  the  holder  of  this  policy  who  shall  be  regis- 
tered as  aforesaid,  shall  be  a  good  and  sufficient  aischarge  to  the  said 
company  from  and  Mainst  any  claims  ai^d  demands  upon  or  in  respect 
of  this  policy :  Provided  also,  and  these  presents  are  upon  the  condition, 
that,  in  case  the  person  upon  whose  life  this  assurance  is  effected  (or  if 
*1581  ^^'  ^^^^  ^^'  either  of  such  ^persons,  if  there  be  more  than  one) 
J  shall  go  beyond  the  limits  of  Europe,  or,  being  or  becoming  a 
militaiy  or  naval  man,  shall  enter  into  actoal  service,  a  written  notice  of 
Overy  such  event  shall  be  forthwith  given  to  the  board  of  directors  of 
the  said  company,  and  such  additional  premium  or  premiums  shall  be 
payable  and  from  time  to  time  be  paid  to  the  said  copipany  in  respecl 
thereof  as  the  board  of  directors  shall  deem  reasonable,  and  shall  award 
and  direct  to  be  paid :  Provided  also,  and  these  presents  are  upon  this 
express  condition,  that  this  policy  shall  be  indisputable,  except  m  eases 
of  fraud :  Provided  also,  that  the  capital  stock  a^d  other  the  securities 
funds,  and  property  of  the  said  company  r«naining  at  the  time  of  WJ 
daim  pr  demand  madoi  unapplied  an4  yndifpocfed  of,  and  mappUeiUe  It 
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prior  claims  and  demaiMls  in  parsaance  of  the  provisions  of  the  said  deed 
of  setttementy  shall  alone  be  liable  to  answer  and  make  good  all  claims 
iind  demands  npon  the  said  company,  or  othe)rwise,  nnder  or  bj  virtue 
of  this  policy ;  and  that  no  director,  officer,  or  shareholder  of  the  said 
company,  his  heirs,  executors,  or  administrators,  shall  by  reason  of  this 
policy  be  in  anywise  individually  or  personally  liable  or  subject  to  any 
such  claims  or  demands,  or  be  in  anywise  charged  by  reason  thereof 
beyond  the  amotrni  unpaid  of  his  shares  in  the  said  capital  stock,  nor 
longer  than  he  shall  retain  the  same  shares.  Oiven  under  the  hands  of 
thttt  of  the  directors,  and  sealed  with  the  common  seal  of  the  said  com- 
pany, this  29th  of  June,  1854.  Payable  at  the  age  of  60,  in  1874. 
Examined,  &c.  R.  J.  H.,  P.  E.  B.,  and  R.  W.,  directors.  Robert  Jones, 
secretary:*'  That  the  defendants  by  the  said  policy  covenanted  and 
agreed  with  the  plaintiff  as  therein  mentioned :  That,  from  the  time  of 
making  the  said  policy  until  the  breach  thereinafter  tnentioned,  the 
plaintm  did  all  things  necessary  on  his  part,  and  was  ready  and  r^^  ^^ 
'^wifling  to  do  all  things  which  it  was  necessary  that  he  should  be  '- 
ready  and  willing  to  oo  to  entitle  him  to  sue  for  the  breach  and  matter 
thereinafter  mentioned :  Tet,  that  the  defendants,  after  making  the  said 
p<^cy,  and  whilst  the  same  was  in  force,  wrongfully  aliened,  transferred, 
and  disposed  of  all  their  funds  and  other  property  to  another  company 
called  *'The  Anglo- Australian  and  Universal  Family  Life  Assurance 
Company,"  contrary  to  the  provisions  of  their  deed  of  settlement,  and 
then  and  from  thence  hitherto  wholly  and  absolutely  ceased  to  carry  on 
business  according  to  their  said  deed  of  settlement  or  otherwise,  or  to 
accumulate  or  acquire,  or  to  endeavour  to  accumulate  or  acquire,  any 
fands  or  property,  and  thereby  disabled  themselves  from  performing  the 
said  contract  with  the  plaintiff,  and  then  wholly  and  absolutely  dis- 
charged the  plaintiff  from  paying  any  more  of  the  said  premiums ; 
whereby  the  plaintiff  lost  the  moneys  and  profits  which  he  might  and 
otherwise  would  have  made  from  the  continuance  of  the  said  contract. 

The  defendants  pleaded,-^first,  that,  after  the  making  of  the  said 
policy  in  the  declaration  mentioned,  and  whilst  the  same  was  in  force, 
they,  the  defendants,  did  not  wrongfully  alien,  transfer,  and  dispose  of 
all  their  funds  and  other  property  to  the  said  Anglo-Australian  and 
Universal  Family  Life  Assurance  Company,  contrary  to  the  provisions 
of  their  deed  of  settlement,  and  did  not  then  and  from  thence  hitherto 
"wholly  cease  to  carry  on  business  according  to  their  said  deed  of  settle- 
ment or  otherwise,  or  to  accumulate  or  acquire,  or  to  endeavour  to  accu- 
'malate  or  acquire  any  funds  or  property,  and  that  they  did  not  thereby 
disable  themselves  from  performing  their  said  contract  with  the  plaintiff^ 
and  then  wholly  and  absolutely  discharge  the  plaintiff  from  paying  any 
more  of  the  said  premiums, — secondly,  never  indebted.     Issue  thereon. 

*The  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  at  r:|ci55 
Westminster  in  last  Easter  term.     The  deed  of  settlement  of  the  ^ 
tempany,  bearing  date  the  10th  of  February,  1854,  was  put  in.    The 
Material  provisions  thereof  were  as  follows : 

Olaose  82.  '^  That  the  directors  shall  apportion  the  amount  of  clear 
profits  set  apart  as  aforesaid  in  such  manner  as  they  shall  think  fit,  and 
one  part  thereof  shall  be  appropriated  as  a  bonus  to  the  shareholders, 
tad  divided  among  them  in  proportion  to  their  respective  shares  in  the 
eiipilal  of  the  company,  and  the  6ther  part  shall  be  appropriated  for  the 
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payment  of  bonuses  to  the  holders  of  such  policies  as  shall  be  en- 
titled to  profits  at  the  period  up  to  which  the  periodical  calculations  on 
which  the  appropriation  is  founded  shall  have  been  made ;  and  the  di- 
rectors shall  cause  such  last  part  of  the  said  profits  to  be  apportioned 
among  the  persons  for  the  time  being  recognised  by  the  company  as  en- 
titled to  such  assurances,  according  to  a  fair  calculation  to  be  made  by 
the  actuary  of  the  company,  subject  to  the  approval  of  the  directors." 

Clause  100.  '*  That  an  absolute  dissolution  of  the  company  shall  be 
made  only  under  the  following  circumstances,  that  is  to  say,  if  a  resolution 
for  that  purpose  shall  be  reduced  into  writing,  and  shall  be  twice  read 
and  put  to  the  vote,  and  shall  be  carried  by  a  majority  of  at  least  three- 
fourths  in  number  of  the  shareholders  present,  holding  among  them  at 
least  three-fourths  of  the  shares  of  the  company,  at  an  extraordinary 
general  meeting,  and  if  such  resolution  shall  be  confirmed  by  a  like 
majority  at  a  subsequent  extraordinary  general  meeting,  to  be  held  after 
the  expiration  of  fourteen  days,  but  before  the  expiration  of  two  calendar 
months,  next  after  the  general  meetine  at  which  such  first  resolution 
^1^)81  ^^^^^  ^^^^  heeti  passed, — then  the  company  shall  be  dissolved; 
J  and  it  is  thereby  '''declared  to  be  dissolved  accordingly,  except  for 
the  purpose  mentioned  in  the  next  following  clause  (and  without  pre- 
judice thereto),  from  the  date  of  such  second  general  meeting." 

Clause  101.  ^'  That,  immediately  upon  the  dissolution  of  the  company, 
the  board  of  directors  shall,  out  of  the  funds  or  property  of  the  company, 
pay  and  satisfy  all  immediate  claims  and  demands  on  the  company 
arising  from  assurances,  annuities,  or  other  contracts  or  engagements, 
and  shall,  if  practicable,  obtain  from  the  directors  or  managers  of  some 
other  assurance  company  an  undertaking  to  pay  and  satisfy  the  remainder 
of  the  claims  and  demands  on  the  company  arising  from  assurances, 
annuities,  endowments,  and  other  contracts  and  engagements,  when  and 
as  the  time  for  the  payment  and  satisfaction  of  the  same  shall  successively 
arise,  and  shall  cause  to  be  transferred  to  some  of  the  trustees  of  such 
other  assurance  company,  or  as  the  directors  thereof  shall  direct,  so  much 
of  the  funds  or  property  of  the  company  as  shall  be  agreed  upon  between 
the  contracting  parties  as  sufficient,  with  the  premiums  that  may  become 
payable  in  respect  of  all  existing  policies,  to  enable  the  company  from 
whose  directors  or  managers  the  undertaking  shall  have  been  obtained, 
to  comply  therewith ;  and  shall  make  such  arrangements  with  the  said 
directors  or  managers  in  regard  to  the  said  undertakings,  as  the  said 
board  of  directors  shall  in  their  discretion  think  fit ;  and  shall  cause  to  be 
done  and  executed  all  such  acts,  deeds,  and  things  as  in  the  opinion  of 
the  said  board  of  directors  shall  be  necessary  or  advisable  for  carrying 
the  said  arrangements  into  effect :  and,  if  any  funds  or  property  of  the 
company  shall  remain  after  answering  the  purpose,  and  all  other  claims 
against  the  company,  the  directors  shall  cause  the  same,  or  so  much 
thereof  as  shall  not  consist  of  money,  to  be  sold,  got  in,  or  otherwise 
*1571  ^^^^^^^^^  *into  money,  and  shall  cause  the  money  arising  from 
J  the  said  remaining  funds  or  property  to  be  paid  and  distributed, 
at  such  time  or  times  as  they  shall  think  fit,  to  and  amongst  the  share- 
holders and  other  holders  of  shares  in  the  capital  of  the  company,  accord- 
ing to  their  respective  rights  and  interest  therein :  Provided  always,  that 
no  shareholder  who  shall  not  put  in  his  claim,  and  if  required,  ^tablish 
his  title  to  the  share  in  such  surplus  falling  due  to  him  within  two  yean 
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after  the  second  or  final  extraordinary  general  meeting  held  for  dissolving 
the  company,  shall  be  entitled  to  any  share  or  interest  therein,  but  the 
same  shall  be  applied  and  divided,  as  part  of  the  surplus  capital  of  the 
company,  for  the  benefit  of  and  among  the  then  ascertained  parties 
among  whom  the  rest  of  the  capital  shall  be  distributed." 

Clause  102.  ^^  That,  notwithstanding  any  such  dissolution  of  the  com- 
pany as  hereinbefore  provided  for,  all  the  powers,  privileges,  rights,  and 
duties  of  the  shareholders  of  the  company,  and  of  the  officers  thereof 
(including  the  power  to  call  and  hold  meetings  of  the  company  and  of 
the  board  of  directors),  and  the  control  thereby  given  over  the  officers 
of  the  company  and  through  the  medium  of  such  meetings,  and  including 
the  power  to  call  for  and  enforce  the  payment  of  further  instalments, 
shall,  until  all  claims  and  demands  shall  have  respectively  been  satisfied  or 
provided  for  as  aforesaid,  and  until  the  final  division  shall  have  been 
made  of  the  residue,  if  any,  of  such  moneys  as  aforesaid,  remain  and 
continue  in  full  power  so  far  as  the  same  may  be  necessary  for  the  wind- 
ing up  the  concerns  of  the  company,  and  for  enabling  the  directors  to 
dispose  of  the  funds  and  property  of  the  company,  and  to  satisfy  and 
provide  for  such  claims  and  demands,  and  to  make  such  payment  and 
distribution  as  aforesaid." 

A  deed  of  dissolution  of  The  Accumulative  Life  Fund  '^and  r:|c|542 
General  Assurance  Company  was  also  put  in.  This  deed  bore  ^ 
date  the  20th  of  December,  1855,  and  was  made  between  the  company  of 
the  first  part,  certain  shareholders  of  the  second  part,  and  one  Hawkins 
of  the  third  part :  and  it  provided,  amongst  other  things,  that  the  parties  of 
the  second  part  should  take  shares  in  the  Anglo-Australian  and  Universal 
Family  Life  Assurance  Company ;  that  a  proper  deed  of  assignment 
should  be  executed,  by  which  the  Accumulative  Life  Fund  and  General 
Assurance  Company  should  assign  and  make  over  all  their  business, 
goodwill,  contracts,  moneys,  and  securities,  and  all  other  property  to  and 
for  the  Anglo- Australian  and  Universal  Family  Life  Assurance  Company, 
and  that  the  former  company  should  be  amalgamated  or  united  with  the 
latter,  and  should  cease  to  exist  as  an  independent  company  from  the 
3d  of  June,  1856. 

The  deed  of  assignment,  executed  in  pursuance  of  the  last-mentioned 
deed,  contained  a  covenant  by  the  Anglo-Australian  and  Universal 
Family  Life  Assurance  Company  to  allot  to  the  shareholders  of  the 
Accumulative  Life  Fund  and  General  Assurance  Company  shares  in  the 
Anglo-Australian  and  Universal  Family  Life  Assurance  Company,  paid 
np,  in  full,  or  in  part,  as  the  case  might  be ;  and  it  was  declared  to  be  the 
intention  of  all  parties  to  the  deed,  that  the  sums  paid  by  the  share- 
holders of  the  Accumulative  Life  Fund  and  General  Assurance  Company 
shares  should  be  represented  by  a  like  amount  in  principal  of  allotted 
shares ;  and  also  an  agreement  by  the  Anglo- Australian  Company  and 
Universal  Family  Life- Assurance  Company  to  take  upon  themselves  the 
liabilities  of  the  Accumulative  Life  Fund  and  General  Assurance  Com- 
pany as  set  forth  in  the  schedule  thereto,  and  all  contingent  liabilities 
upon  policies  of  insurance  granted  by  the  last-mentioned  company,  and 
existing  on  the  3d  of  December,  1855. 

*0n  the  part  of  the  defendants,  it  was  insisted  that  the  decla-  r^-^f^g 
ration  disclosed  no  cause  of  action,  and  that  they  were  justified  ^ 
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by  the  terms  of  the  deed  of  settlement  in  entering  into  the  ftrrangement 
they  had  done. 

The  learned  judge,  tfithout  expressing  any  opinion,  directed  a  verdict 
to  be  entered  n)r  the  plaintiff  for  the  amount  of  the  claim,  reserring 
leave  to  the  defendants  to  move  to  enter  a  verdict  for  them,  or  a  non* 
suit,  if  the  court  should  be  of  opinion  that  the  action  was  not  maintainr 
able/' 

Petersdorffj  in  due  course,  obtained  a  rule  nisi  accordingly,  *'  on  the 
ground  that  the  defendants  were  not  liable  and  had  not  in  law  or  in 
point  of  fact  committed  any  breach  of  the  contract  as  alleged,  or  other- 
wise done  any  act  which  could  confer  a  right  of  action  upon  the  plaintiff. 

Athertortj  Q.  C,  and  David  Keaney  now  showed  cause. — By  the  terms 
of  the  policy,  the  plaintiff  is  entitled  to  receive  the  sum  insured  out  of 
the  funds  of  the  company,  and  therefore  the  company  are  bound  to 
maintain  those  funds  in  all  their  integrity  so  as  to  meet  the  plaintiff's 
claim  when  it  shall  arise ;  and,  having  by  their  own  wrongful  act  put  it 
out  of  their  power  to  perform  their  contract  in  this  respect,  they  are 
clearly  liable  to  an  action.  The  language  of  the  policy  does  not  so 
qualify  the  terms  of  the  insurance  as  to  make  the  assured  depend  even 
upon  a  regular  dissolution  of  the  company.  The  words  ^Vaccording  to 
the  provisions  of  the  deed  of  settlement"  have  reference  merely  to  the 
regulating  the  mode  of  payment.  But  here  it  does  not  appear  that  the 
requisite  steps  for  that  purpose  were  taken  pursuant  to  the  100th  section 
of  the  deed  of  settlement.  [Williams,  J. — Does  not  the  question 
♦1601  ''^®^^^®  itself  into  this, — whether  the  policy  ^amounts  to  an 
^  implied  covenant  on  the  part  of  the  company  to  carry  on  the 
business  ?]  Unless,  at  all  events,  it  is  dissolved  in  conformity  with  the 
provisions  contained  in  the  deed  of  settlement.  By  the  deed  of  assign- 
ment, of  the  4th  of  June,  1856,  the  defendants  have  parted  with  all  they 
possessed,  and  conveyed  it  to  the  Anglo-Australian  company.  Besides, 
the  plaintiff  has  a  further  interest  in  the  company  being  kept  alive ;  for, 
by  the  82d  clause  of  the  deed  of  settlement,  it  is  expressly  provided 
that  the  shareholders  shall  participate  in  the  profits.  [Cockbubn,  C.  J. 
— What  damages  do  you  say  you  are  entitled  to  ?]  The  value  of  the 
policy,  upon  the  supposition  that  everything  will  go  on  right,  and  thst 
the  funds  of  the  company  will  be  sufficient  m  1874  to  meet  the  claim,— 
which  would  readily  be  ascertained  by  an  actuary. 

ByleSj  Serjt.,  and  Peteredorff^  in  support  of  the  rule. — ^There  is  no 
precedent  for  an  action  of  this  kind :  it  is  completely  a  case  of  the  first 
impression ;  an  action  quia  timet.  It  is  not  an  action  against  the 
directors,  but  against  a  quasi  corporation  created  under  the  7  &  8  Vict. 
c.  110.  This  is  substantially  a  case  of  mutual  assurance :  it  is  like  the 
case  of  a  member  of  a  firm  suing  his  copartners  in  a  court  of  law  for 
malversation  in  the  partnership  affairs.  That  which  has  been  done,— 
the  dissolution  of  the  company, — has  been  rightly  done,  or  it  has  been 
done  wrongfully:  if  the  former,  it  is  not  what  the  plaintiff  complains  of: 
if  the  latter,  the  corporate  body,  the  shareholders,  are  not  liable ;  thft 
action  should  have  been  brought  against  the  directors.  If  the  seal  of 
the  coiporation  has  been  wrongfully  put  to  the  deed  of  dissolution,  it  is 
altogether  ultrd  vires,  and  cannot  have  the  effect  of  dispossessing  the 
company  of  its  funds.     [Cockbtjrn,  G.  J. — The  policy  contains  no 
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reference  to  any  power  of  '^amalgamation  or  dissolution.]  It  r:!^!  gi 
refers  to  the  deed  of  settlement,  and  therefore  the  holder  is  '- 
bound  to  take  notice  of  the  provisions  of  that  deed :  The  Royal  British 
Bank  v.  Tarquand,  5  Ellis  &  B.  248  (E.  G.  L.  R.  vol.  85) :  and  the  deed, 
in  the  101st  clause,  contains  as  ample  powers  as  it  is  possible  to  conceive, 
to  enable  the  directors  to  transfer  all  the  property,  rights,  and  liabilities 
of  the  company  to  another  company.  The  plaintiff  enters  into  the 
contract  with  full  knowledge  of  that  provision.  There  is  no  such 
implied  covenant  on  the  part  of  the  company,  as  is  suggested,  to  keep 
the  funds  intact.  [Gockburn,  C.  J. — The  ar^ment  on  the  other  side 
is,  that,  inasmuch  as  by  the  terms  of  the  policy  the  holder  is  to  look 
only  to  the  fund,  that  raises  an  implied  covenant  on  the  part  of  the 
company  not  to  do  anything  during  the  subsistence  of  the  policy  which 
shall  have  the  effect  of  detracting  from  that  fund.  The  questions  seem 
to  me  to  be  these, — first,  is  there  such  an  implied  covenant  ? — secondly, 
if  there  be,  have  the  company  broken  it  ? — thirdly,  has  the  time  arrived' 
at  which  the  plaintiff  has  a  right  to  complain  of  the  breach  ?]  To  what 
extent  is  the  implied  covenant  to  go  ?  How  is  it  to  be  defined  ?  What 
are  the  obligations  of  the  company  with  reference  to  the  fund,  beyond! 
and  different  from  the  terms  of  the  policy  ?  [Williams,  J. — Suppose 
a  judgment  obtained  against  the  company,  could  it  be  enforced  undlur 
the  provisions  of  the  7  &  8  Vict.  c.  110  ?  Willes,.  J. — There  is  an 
express  decision  upon  that  point  in  the  negative:  Halket  v.  The  fiFer- 
chant  Traders'  Ship,  Loan,  and  Insurance  Association,  13  Q.  B.  960 
(E.  G.  L.  B.  vol.  66).]  The  allegation  in  the  declaration,,  that  the 
defendants  ^'  wrongfully  aliened,  transferred,  and  disposed  of  all'  their 
funds  and  other  property  to  another  company,  called  the  Anglb-Austra- 
lian  and  Universal  Family  Life  Assurance  Company,  contrary  to  the 
provisions  of  their  deed  of  settlement,"  is  disproved  upon  the'*evi-  r^-iao 
dence;  for,  the  schedule  shows  that  part  only  of  the  share-  ^ 
holders  assented  to  the  transfer :  the  others  would  still  remain  liable  to 
pay  up  their  calls. 

CocKBURN,  G.  J. — I  am  of  opinion  that  the  rule  must  be  made  »be0« 
late  to  enter  a  nonsuit  in  this  case.  Three  questions  seem  to  present 
themselves  for  our  consideration, — ^first,  whether  there  is  any  implied 
covenant  on  the  part  of  the  company  to  keep  the  funds  so  as  to  be 
available  to  answer  the  plaintiff's  claim  when  it  shall  arise,. — secondly, 
whether  the  company  have  done  anything  whereby  that  fiind'  has  become 
alienated  so  as  not  to  be  forthcoming  to  meet  the  plaintiff's  claim, — 
thirdly,  whether,  assuming  these  two  propositions  to  be  decided  in  favour 
of  the  plaintiff^  the  time  has  arrived  at  which  he  is  in  a  situation  to 
maintain  an  action  against  the  company. 

Now,  in  the  first  place,  it  seems  to  me  that  no  impliied  covenant  does 
arise  here.  It  has  been  contended  that  an  implied  covenant  on  the  part 
of  the  defendants  to  continue  the  business  of  an  insurance  company, 
tnd  to  keep  its  funds  available  to  answer  claims  upon  policies^  arises  on 
that  part  of  the  policy  which  provides  that  ^^  the  capital  stock  and  other 
the  securities,  funds,  and  property  of  the  said  company  remaining,  at 
the  time  of  any  claim  or  demand  made,  unapplied  and  undisposed  of, 
and  mapplicable  to  prior  claima  and^  demands  in  pursuance  of  the  provi- 
sions of  the  said  deed  of  settlement,  shall  alone  be  liable  to  answer  and 
^egood  all  claims  and  demands  upon  the  said' company,  or  otherwise^ 
vou  m.  K.  8. 
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under  or  by  yirtue  of  this  policy ;  and  that  no  director,  officer,  or  share- 
holder of  the  said  company,  his  heirs,  executors,  or  admiiuBtraton, 
shall,  by  reason  of  this  policy,  be  in  any  wise  individually  or  personally 
liable  or  subject  to  any  such  claims  or  demands,  or  be  in  any  wise 
*1R^1  c^^^g^^  ^7  I'^^on  thereof,  beyond  the  '''amount  unpaid  of  his 
-I  shares  in  the  said  capital  stock,  nor  longer  than  he  shall  retain 
the  same  shares.'*  It  does  not  appear  to  me  that  any  implied  covenant 
such  as  is  contended  for  arises  from  that  proviso :  it  seems  to  me  tliat 
all  that  was  intended  by  it  was,  to  protect  the  shareholders  from  indiTi- 
dual  and  personal  liability  to  the  holders  of  policies.  But  for  that  pro- 
viso, the  shareholders  would  have  been  liable  personally  in  the  event  of 
the  funds  of  the  company  proving  insufficient  to  meet  the  claims  on 
policies.  It  was  evidently  introduced,  not  for  the  purpose  of  enlarging 
the  security  and  extending  the  remedy  of  the  policy  holder,  but  pre- 
cisely the  reverse, — for  the  purpose  of  depriving  him  of  the  right  which 
the  law  would  otherwise  have  given  him  of  resorting  to  the  individual 
shareholders,  and  of  protecting  the  latter  from  personal  responsibilitj. 

Independently  of  that,  it  seems  to  me  that  the  second  proposition  also 
fails :  the  company  have  not  done  anything  to  divest  themselves  of  the 
fund ;  for,  on  looking  at  the  deed  of  settlement,  I  do  not  find  that  it 
contains  any  provision  for  the  amalgamation  of  The  Accumulative  lafe 
Fund  and  General  Assurance  Company  with  any  other  company :  the 
only  provision  I  find  is  for  the  dissolution  of  the  company  in  a  given 
state  of  circumstances ;  and  then  follow  certain  directions  as  to  what 
shall  be  done  with  the  funds  of  the  company  after  such  a  dissolution 
has  been  resolved  on  or  effected,  for  the  purpose  of  satisfying  or  securing 
the  claims  and  demands  on  the  company  arising  from  assurances  or  other 
engagements.  These  provisions,  which  are  contained  in  the  100th  and 
101st  clauses,  are  here  sought  to  be  applied  to  the  case  of  an  amalgama- 
tion with  another  company.  It  seems  to  me,  therefore,  that  the  pro- 
ceeding has  been  altogether  ultrst  vires,  and  that  the  plaintiff  is  not  in  a 
condition  to  contend  that  the  funds  of  the  company  have  been  so  aliened 
*1641  ^^  transferred  as  to  '^'prevent  him  from  obtaining  satisfaction  of 
-I  his  demand  thereout. 

Further,  supposing  that  both  the  above  propositions  could  be  decided 
in  favour  of  the  plaintiff,  this  further  objection  remains,  that  the  time 
has  not  arrived  at  which  he  is  entitled  to  enforce  his  claim  against  the 
company.  If  profits  were  made,  he  might,  under  the  81st  clause  of  the 
deed  of  settlement,  have  been  entitled  to  a  share.  But,  independently 
of  profits,  the  plaintiff  or  his  representatives  could  have  no  claim  upon 
the  company  until  his  policy  becomes  payable,  viz.  at  his  death,  or  in 
the  year  1874.  Until  that  event  happens,  or  that  period  arrives,  the 
action  is,  as  it  has  been  very  properly  designated,  an  action  quia  timet 
Non  constat,  that,  when  the  money  becomes  due,  the  amount  will  not  be 
paid  by  the  company.  For  these  reasons  I  am  of  opinion  that  there 
ought  to  be  a  nonsuit. 

Williams,  J. — ^I  am  of  the  same  opinion.  At  first  sight  I  thought 
there  might  be  some  difficulty  in  disposing  of  this  rule  by  entering  a 
nonsuit,  and  that  the  proper  course  would  be  to  arrest  the  judgment 
But,  upon  further  consideration,  I  am  disposed  to  think  that  a  nonsuit 
is  the  j^roper  consequence  of  the  failure  of  the  plaintiff  to  sustain  the 
allegation  in  the  declaration,  of  the  alienation  of  the  funds  of  the  com- 
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psDj.  The  declaration,  after  setting  out  the  policy,  and  averring  that 
•II  things  necessary  were  done  to  entitle  him  to  sue,  alleges  for  breach 
that  the  defendants,  after  the  making  of  the  policy,  and  whilst  the  same 
ms  in  force,  wrangfuUy  aliened,  transferred,  and  disposed  of  all  their 
funds  and  other  property  to  another  company  called  The  Anglo- Austra- 
lisn  and  Universal  Family  Life  Assurance  Company,  contrary  to  the 
prorisiona  of  their  deed  of  settlement,  and  then  and  from  thence  hitherto 
vboUy  and  absolutely  ceased  to  carry  on  ^business  according  to  r^ci^e 
their  said  deed  of  settlement  or  otherwise,  or  to  accumulate  or  ^ 
leqoire,  or  to  endeavour  to  accumulate  or  acquire,  any  funds  or  property, 
and  thereby  disabled  themselves  from  performing  their  said  contract  with 
the  plaintiff,  &c.  That  is  directly  traversed  by  the  plea.  In  order  to 
nstain  the  declaration,  I  think  it  is  necessary  to  interpret  the  word 
'^  wToogfally"  as  meaning  that  the  alienation  of  the  funds  of  the  company 
took  place  under  such  circumstances  as  to  make  it  wrongful  and  to  give 
the  plaintiff  a  cause  of  action.  I  am  of  opinion  that  there  is  nothing  in 
the  evidence  to  show  that  there  was  a  wrongful  alienation  in  that  sense. 
Certainly  the  alienation  would  be  wrongful,  if  there  were  implied  in  the 
policy  a  covenant  on  the  part  of  the  company  that  they  would  continue 
to  carry  on  the  business  as  it  was  carried  on  at  the  time  the  policy  was 
effected.  I  assume  that  there  was  evidence  of  such  an  amalgamation  or 
dissolution  of  the  companv  as  would  prevent  them  from  continuing^  to 
carry  on  their  business  under  the  terms  of  the  deed  of  settlement.  The 
question  then  is,  whether  there  is  any  implied  covenant, — ^there  being 
Aone  expressed, — that  they  will  continue  so  to  carry  on  their  business. 
I  am  of  opinion  that  there  is  not.  Even  if  the  deed  of  settlement 
were  out  of  the  question,  it  seems  to  me  to  be  impossible  to  say  that  the 
policy  amounts  to  anything  more  than  a  contract  that  the  plaintiff  or  his 
executors  shall  receive  the  sum  assured  when  the  time  for  payment  shall 
have  arrived.  It  is  difficult  to  imply  from  the  circumstance  of  the  policy 
holder  being  ^ititled  to  a  share  of  profits,  a  contract  on  the  part  of  the 
company  that  they  will,  in  order  to  give  him  a  better  chance  of  profits, 
continue  to  carry  on  the  business,  supposing  it  should  turn  out  to  be 
disadvantageous  to  them  to  do  so.  The  difficulty  is  still  further  increased 
by  the  consideration,  that,  if  such  a  covenant  *is  to  be  implied,  r^ii  gg 
It  might  equally  be  implied  that  the  company  bound  themselves  ^ 
to  carry  on  the  business  with  diligence.  1  see  many  cogent  reasons  whv 
we  should  not  infer  a  covenant  such  as  is  suggested.  But  when  we  look 
at  the  deed  of  settlement,  we  find  it  evidently  contemplates  the  possi^ 
bility  of  a  dissolution  of  the  companv.  I  therefore  think  it  is  impossible 
that  a  covenant  can  be  implied  on  the  part  of  the  companv  to  continue 
to  carry  on  the  business,  whether  it  be  prosperous  or  not,  m  order  that 
the  pluntiff  may  not  be  excluded  from  the  chance  of  receiving  a  share 
of  profits,  if  profits  should  be  made.  The  next  question  is,  whether, 
supposing  there  is  no  such  implied  covenant,  this  declaration  can  be 
sustained  on  the  view  which  has  been  presented,  viz.  that  the  conduct 
of  the  defendants  amounts  to  a  voluntary  disabling  of  themselves  from 
the  performance  of  their  contract.  There  is  no  doubt,  thaf^  if  a  party 
oontracta  to  do  a  thing  at  a  future  period,  and  before  the  time  arrives 
vokntarily  does  some  act  which  renders  it  impossible  for  him  to  perform 
what  he  has  contracted  to  do,  the  party  contracted  with  is  not  bound  to 
wait  for  the  intervening  period  to  dapse,  but  may  at  once  bring  his 
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action.  Do  the  circumstances  of  this  case  support  that  yiew?  It  seem 
to  me  that  they  clearly  do  not.  The  fallacy  lies  in  supposing  that  tU 
terms  of  the  policy  are  such  that  the  contract  cannot  possibly  be  in- 
formed unless  the  business  of  the  company  continues  to  be  carried  on. 
That  clearly  is  not  so.  All  that  the  company  contract  to  do  is  this,  that 
they  will,  in  a  eiven  event,  pay  the  amount  of  the  policy  out  of  the 
capital  stock  and  funds  of  the  company,  if  sufficient :  and  it  would  be  t 

food  answer  to  a  claim  upon  the  policy,  that  the  directors  have  no  funds, 
t  is  manifest,  that,  if,  when  the  policy  became  payable,  the  execQt(ff8 
of  the  assured  were  to  sue  upon  it,  and  the  directors  could  show  that 
♦1671  ^^'^^y  ^*^  ^^  funds  wherewith  to  pay,  the  executors  would  have 

-'  no  ground  of  complaint  It  may  be  that  the  step  which  the 
plaintiff  complains  of,  viz.  the  amalgamation  with  the  other  companj, 
may  be  most  beneficial  to  him.  How,  then,  can  we  say  that  the  plaintiff 
is  entitled  to  maintain  an  action,  when,  for,  ausht  that  appears,  the  con- 
tract may  be  performed  when  the  time  for  its  performance  arrives? 
How  can  we  say  that  the  company  have  disabled  themselves  from  per- 
forming their  contract,  when  for  anything  that  appears  the  money  irill 
be  forthcoming  at  the  proper  time  ?  This  clearly  is  not  like  the  case 
which  was  manifestly  in  the  mind  of  the  pleader  when  he  drew  this 
declaration,  where  the  party  who  has  contracted  to  do  something  at  a 
future  day,  has  by  his  own  act  precluded  the  possibility  of  its  perform- 
ance when  the  proper  time  arrives, — as,  for  instance,  where  a  woman 
contracts  to  do  an  act  which  she  can  only  do  as  a  single  woman,  and  bj 
afterwards  marrying  renders  it  utterly  impossible  that  she  can  perform 
her  contract :  in  that  case,  of  course,  an  action  would  lie  at  once  for  the 
breach.  But  that  is  a  totally  different  case  from  this.  For  these  reasons, 
I  concur  with  the  Lord  Chief  Justice  in  thinking  that  this  rule  should  be 
made  absolute  to  enter  a  nonsuit. 

Crowdbr,  J. — I  also  am  of  opinion  that  there  is  no  implied  oovensnt 
on  the  part  of  the  company  to  continue  to  carry  on  their  business  during 
the  currency  of  the  policy.  I  am  likewise  of  opinion  that  the  allegation 
that  they  wrongfully  aliened,  transferred,  and  disposed  of  all  their  funds, 
&c.,  to  another  company,  has  not  been  established ;  and  that  this  action 
is  premature.  I  rather  incline  to  think  that  the  proper  course  would 
be  to  arrest  the  judgment :  but,  as  the  rule  is  not  so  drawn,  and  the 
^1681  ^^^  ^^  ^^^  court  seem  to  think  '^that  there  should  be  a  nonsuit, 

•i  I  do  UQt  feel  disposed  to  differ  from  them.  The  declaration,  as 
it  seems  to  me,  discloses  no  cause  of  action  at  all.  It  proceeds  upon 
the  notion  that  an  implied  covenant  on  the  part  of  the  defendants  to 
continue  to  carry  on  the  business  of  the  company,  arises  out  of  the  con- 
tract on  the  face  of  the  policy :  and  this  implication  is  said  to  arise  on 
two  grounds, — ^first,  because  by  the  terms  of  the  policy  the  funds  of  the 
company  only  are  liable  to  make  good  the  sum  assurea,  and  no  personal 
responsibility  attaches  to  the  shareholders, — secondly,  that,  by  the  terms 
of  the  contract  with  the  plaintiff,  he  is  entitled  to  a  participation  in  the 
profits  of  the  concern,  if  profits  are  made.  Upon  neither  of  these 
grounds  does  it  appear  to  me  that  any  such  covenant  can  be  implied. 
As  to  the  first,  the  proviso  that  the  funds  of  the  company  only  shall  be 
liable  to  answer  the  claims  on  the  policy,  was  evidently  introduced  for 
the  purpose  of  limiting  the  right  of  tne  policy  holder  to  a  recourse  to  the 
general  fund.  In  Hallett  v.  Dawdall,  18  Q.  B.  2  (B.  C.  L.  B.  voL  88),  this 
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held,  upon  a  bill  of  exceptions  tendered  by  me  as  counsel  for  one  of 
the  defendants,  to  be  a  good  limitation  as  against  the  policy  holder,  and  to 
preclode  him.  from  proceeding  against  the  shareholders.  The  same  point 
lad  been  preyiously  decided  in  Halket  v.  The  Merchant  Traders'  Ship, 
Loan,  and  Insurance  Association,  13  Q.  B.  960  (E.  C.  L.  R.  vol.  66),  and 
in  other  cases.   I  agree  with  the  Lord  Chief  Justice  in  thinking  that  this 
limitation  does  not  alter  the  case,  or  create  b^  implication  a  contract  which 
bat  for  sacli  limitation  would  not  exist.    This  is  perfectly  an  action  primse 
impressionis.  It  is  the  first  time  it  has  ever  been  contended  that  a  policy 
bolder  has  a  right  to  come  and  say  that  something  has  been  done  by  the 
isareis  in  breach  of  some  implied  contract  in  the  policy.     Then  it  is 
nid  that  the  holder  of  this  policy  is  entitled  to  a  share  of  *pro-  r*i^Q 
fits.    Bat  that  is  only  in  an  event  which  may  or  may  not  occur :   *- 
and  the  fact  of  his  being  entitled  to  participate  in  profits  does  not  neces- 
earily  give  rise  to  a  covenant  on  the  part  of  the  company  that  they  will 
cantinue  to  be  in  a  position  to  make  profits.     There  is  no  pretence  for 
njing  that  any  soch  contract  as  is  contended  for  arises  upon  the  terms 
of  the  policy.   Reference  is  made  to  the  deed  of  settlement :  and,  when 
that  is  looked  at,  it  will  be  found  that  there  is  a  provision  for  the  disso- 
lation  of  the  company,  and  for  the  transfer  of  its  funds  to  another 
company.     Upon  the  whole,  therefore,  it  seems  to  me  that  there  is  no 
ground  for  contending  that  there  is  any  implied  contract  on  the  part  of 
the  company  to  continue  to  carry  on  tne  business  in  the  way  suggested. 
Then,  as  to  the  allegation  in  the  declaration  that  the  defendants,  whilst 
the  policy  was  in  force,  wrongfully  aliened,  transferred,  and  disposed  of 
ill  their  funds  and  other  property  to  another  company,  contrary  to  the 
provisions  of  their  deed  of  settlement,  and  ceased  to  carry  on  business, 
and  thereby  disabled  themselves  from  performing  their  contract  with  the 
plaintiff, — ^it  seems  to  me  that  there  is  nothing  in  the  evidence  before  us 
to  show  that  this  allegation  was  proved.  It  is  urged  that  the  defendants 
have  in  fact  transferred  their  funds.     I  am  disposed  to  think  that  the 
tltemative  put  by  my  Brother  ByUi,  is  correct.     Have  the  directors 
properly  used  the  seal  of  the  company  so  as  to  make  a  valid  trans- 
fer ?    if  they  have,  that  is  not  an  act  done  in  contravention  of  the 
rights  of  the  company :  on  the  contrary,  it  is  in  accordance  with  the 
provisions  of  the  deed  of  settlement.     Take  the  other  view :  suppose 
the  seal  has  been  wrongfully  affixed  to  the  transfer  deed,  and  not  in 
accordance  with  the  101st  clause  of  the  deed  of  settlement,  which 
tssumes  that  there  has  been  a  valid  dissolution  of  the  company,  that 
which  has  been  done  is  altogether  ultri  '^vires,  and  the  deed  r^-f  ita 
ca&not  operate  a  transfer  of  the  funds.     Then  it  may  be  asked  ^ 
vhat  injury  has  the  plaintiff  sustained  ?    I  do  not  see  that  it  has  been 
ihown  he  has  sustained  any.     It  may  very  well  be  that  the  company 
vere  in  a  bad  way,  and  that  the  new  company  are  much  more  likely  to 
meet  the  claims  of  the  policy  holders  when  the  prc^r  time  arrives.  And 
as  to  the  alleged  right  to  share  in  profits,  that  is  a  very  remote  contin- 
gency.    It  seems  to  me  that  this  has  been  very  properly  characterized 
as  in  action  quia  timet.     When  the  event  has  happened  upon  which  the 
noDey  becomes  payable  under  the  policy,  and  not  till  then,  the  plaintiff 
or  his  representatives  will  be  entitled  to  enforce  it. 

WnxBS,  J. — I  also  am  of  opinion  that  the  rule  must  be  made  absolute 
fiv  entering  a  nonsuit.    It  seems  to  me  that  there  has  been  neither  a 
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breach  of  contract  committed  nor  an  actionable  vrong  done  by  ib« 
defendants  to  the  plaintiff.     The  complaint  is,  that  the  defendants  hare 
aliened  and  transferred  their  funds,  and  that  they  have  ceased  to  carrj 
on  their  business.     The  former  affords  no  ground  of  action,  unless  it  is 
a  breach  of  some  contract  with  the  plaintiff.     Then,  is  there  any  coo- 
tract  by  the  defendants  with  the  plaintiff  that  they  will  not  alien  or 
transfer  their  funds  ?    It  appears  to  me  that  there  is  not.     That  which 
has  been  relied  upon  as  creating  an  implied  contract,  superadded  to  the 
express  contract  which  may  or  may  not  at  a  future  time  create  a  debt, 
is,  the  proviso  that  the  capital  stock,  and  other  the  securities,  funds,  and 
property  of  the  company,  unappropriated  to  any  prior  demand,  shall 
alone  be  liable  to  make  good  the  claim  upon  this  policy.     But,  when 
that  is  looked  at,  with  reference  to  the  statute  which  regulates  joint 
stock  companies,  the  7  &  8  Vict.  c.  110,  it  will  appear  to  be  a  proiiso 
4,|^^-^  in  ^limitation  of  the  right  of  the  policy  holder,  and  not  aa  giviDf 
'   -'   him  any  additional  security.     The  o6th  and  68th  sections  of 
that  statute  give  a  person  who  has  a  claim  against  the  company  a  mode 
of  enforcing  it  against  individual  shareholders,  where  satisfaction  cannot 
be  obtained  by  having  recourse  to  the  property  of  the  company.  Halket 
V.  The  Merchant  Traders'  Ship,  Loan,  and  Insurance  Association,  13 
Q.  B.  960,  and  other  cases  in  the|  Exchequer,(a)  have  put  a  const^l^ 
tion  upon  this  proviso  by  which  we  are  bound,  viz.  that  it  limits  the 
right  of  the  policy  holder  to  have  recourse  to  the  funds  of  the  companj, 
and  precludes  him  from  proceeding  by  execution  or  otherwise  against 
the  individual  shareholders.     The  other  complaint  is,  that  the  company 
have  ceased  to  carry  on  business,  or  to  accumulate  or  acquire,  or  to 
endeavour  to  accumulate  or  acquire,  any  funds  or  property,  and  therebj 
disabled  themselves  from  performing  their  contract  with  the  plaintiC 
The  former  ground  of  complaint  affected  both  the  amount  secured  bj 
the  policy  and  the  bonus ;  but  this  affects  the  bonus  only.  By  the  terms 
of  the  deed,  the  directors  are  from  time  to  time  to  ascertain  whether 
any  profits  have  been  made,  and  out  of  those  profits  when  ascertained 
ihey  are  to  set  aside  a  reserve  fund,  and  to  say  whether  any  and  what 
bonuses  shall  be  added  to  the  several  policies.     That  leaves  the  amount 
and  the  time  of  payment  of  the  bonus  entirely  in  the  discretion  of  the 
directors.     If  profits  are  made,  and  bonuses  declared,  the  policy  holder 
is  to  have  the  benefit  of  them.     That  is  the  whole  contract  that  ij 
expressed  on  the  face  of  the  policy ;  and  I  see  none  that  is  to  be  implied, 
to  conflict  with  that.     GoupUne  that  with  the  provision  enabling  the 
*1721   *^^^V^^7  ^^  effect  a  dissolution,  how  is  it  possible  to  implj 
•^  a  contract  that  they  will  continue  to  carry  on  business  for  the 
benefit  of  the  policy  holders  ?   Then,  there  being  no  such  contract,  ha?e 
the  directors  been  guilty  of  any  tort  ?    Have  they  in  the  course  thev 
have  pursued  committed  any  wrong  against  the  plaintiff?    I  am  of 
opinion  that  they  have  not.    I  think  there  is  no  ground  for  this  action, 
and  consequently  that  there  must  be  a  nonsuit. 

Rule  absolute  accordingly. 

(a)  See  Dawson  t.  Wrenob,  8  Ezob.  869,t  «ad  Reid  v.  AlUn,  i  Exoh.  826.t 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)         172 


HORLOR  V.  CARPENTER.     Nov.  4. 

The  defendaat  mddressed  the  following  letters  to  the  plaintiff: — "Feb.  13,  1851.  I  am  Mn. 
J.'e  executor,  and  will  pay  yon  anything  yon  may  be  pleased  to  advance  Mr.  T.  A.,  from  the 
first  money  I  receive  on  his  account"  "  Feb.  14,  1851.  If  you  advance  100^  to  Mr.  T.  A., 
or  any  other  sum,  I  will  undertake  to  pay  you  from  the  first  money  I  have  on  his  account, 
np<m  having  hit  authority  to  to  do"  The  plaintiff  having  advanced  T.  A.  20/.,  he  addressed 
to  the  defendant  an  authority,  as  (bllows : — "  Jan.  29, 1852.  Please  pay  Mrs.  U.  the  sum  of 
20{.  by  four  instalments,  namely,  52.  each  quarter,  from  my  estate,  commencing  from  the  29th 
of  September,  1852,  until  September,  1853 :  and,  should  any  money  be  owing  by  me  to  her 
after  that  time,  please  to  pay  same  as  above :" — Held,— dnbitante  Williams,  J., — that  this 
was  a  suAeient  authority  to  the  defendant  to  pay  the  plaintiff  farther  advances  beyond 
the  202. 

After  rerdict,  the  defendant's  counsel  insisted  that  the  guarantee  was  not  a  continuing  gua- 
rantee : — Held,  that  he  was  precluded  from  urging  that  point,  on  a  motion  for  a  new  trial. 

The  plaintiff  in  this  action  sued  for  382.  6$.  upon  a  guarantee  given 
by  the  defendant  for  advances  made  by  the  plaintiff  for  one  Adams.(a) 

The  first  count  of  the  declaration  stated,  that  the  defendant,  before 
and  at  the  time  of  making  the  promises  thereinafter  mentioned,  was  the 
executor  of  the  last  will  and  testament  of  one  Mrs.  Jenkins,  deceased^ 
and,  as  such  executor,  under  and  by  virtue  of  the  provisions  of  the  said 
will,  had  been  and  was  accustomed  and  liable  to  pay  over  to  one  Thomas 
Adams  certain  rents  *and  moneys  received  and  to  be  received  by  ^41170 
the  defendant  under  the  said  will,  for  the  use  and  behoof  of  the  '- 
said  Thomas  Adams ;  and  thereupon,  and  in  consideration  that  the  plain- 
tiff would  lend  and  advance  to  the  said  Thomas  Adams  moneys  of  her, 
the  plaintiff,  he,  the  defendant,  promised  the  plaintiff,  upon  the  said 
Thomas  Adams  giving  the  plaintiff  authority  to  receive  the  amount  from 
the  defendant,  to  repay  to  the  plaintiff  any  such  sums  as  the  plaintiff 
might  so  lend  and  advance  from  and  out  of  the  first  money  which  he,  the 
defendant,  should  receive  on  account  of  the  said  Thomas  Adams,  to  wit, 
from  and  out  of  the  first  moneys  to  be  by  him  thereafter  received  on  ac- 
count of  the  aforesaid  rents  and  moneys,  as  and  when  he  should  receive 
the  same,  and  to  hold  himself  responsible  to  the  plaintiff  for  the  same : 
Averment,  that  the  plaintiff,  confiding  in  the  said  promise  and  under- 
taking of  the  defendant,  did  afterwards  lend  and  advance  to  the  said 
Thomas  Adams  divers  large  sums  of  moneys,  in  the  whole  amounting, 
to  wit,  to  58/.  8«.,  and  the  said  Thomas  Adams  did  thereupon  give  to  the 
plaintiff  an  authority  to  receive  the  said  amount  from  the  defendanti 
who  then  had  due  notice  of  the  premises ;  and  that  the  defendant  after- 
wards received  on  account  of  the  said  rents  and  moneys  20/.,  and  paid 
the  game  to  the  plaintiff,  but  afterwards  and  before  he  received  any  fur- 
ther portion  of  the  said  rents  and  moneys,  the  defendant  purchased  of 
the  said  Thomas  Adams  all  his  interest  of  and  in  the  said  rents  and 
moneys,  and  took  an  assignment  of  the  same  from  the  said  Thomas  Adams, 
and  thereby  disabled  himself  from  performing  his  said  contract  with  the 
plaintiff,  according  to  the  said  terms  thereof,  and  had  ever  since  received, 
as  the^  became  due,  the  said  rents  and  moneys  in  his  own  right,  and  the 
plaintiff  had  never  yet  been  paid  the  residue  of  the  said  sum  of  58/.  8«., 
or  any  part  thereof,  out  of  the  said  rents  and  moneys,  or  otherwise. 

*Sixth  plea,  to  the  first  count, — that,  after  the  making  of  the  rn^yrA 
said  alleged  promise  in  that  count  mentioned,  and  before  the  loan  ^ 

(a)  See  Horlor  «.  Carpenter,  2  C.  B.  N.  S.  M  (B.  C.  L.  B.  vol.  89). 
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or  advance  to  the  said  Thomas  Adama  of  the  said  several  sums  of  money, 
or  any  part  thereof,  and  before  the  said  alleged  purchase  by  the  defend- 
ant, or  any  breach  of  his  said  promise,  it  was  mutually  agreed  between 
the  plaintiff  and  the  defendant,  that  the  defendant  should  be  released 
and  discharged  from  his  said  promise,  and  that  the  defendant,  in  conside- 
ration of  the  plaintiff  advancing  to  the  said  Thomas  Adams  1002.,  or  any 
other  sum,  should  undertake  fo  pay  the  same  to  her  out  of  the  first 
moneys  he  had  on  account  of  the  said  Thomas  Adams,  upon  having  his 
authority  so  to  do ;  that  the  defendant  did  accordingly  undertake  and 
promise  the  plaintiff,  that,  if  the  plaintiff  would  advance  lOOZ.  to  the 
said  Thomas  Adams,  or  any  other  sum,  he  would  pay  the  same  from  the 
first  money  he  had  on  account  of  the  said  Thomas  Adams,  upon  having 
his  authority  so  to  do ;  and  that  the  plaintiff  did  afterwards  advance  to 
the  said  Thomas  Adams  a  sum  of  money,  to  wit,  202.,  and  that  the  de- 
fendant did  pay  the  same  (being  the  saia  sum  of  202.  in  the  declaration 
alleged  to  have  been  paid)  to  the  plaintiff  out  of  the  first  money  he  had 
on  account  of  the  said  Thomas  Adams,  upon  having  his  authority  so  to 
do,  according  to  the  true  intent  and  meaning  of  his  said  last-mentioned 
promise.     Issue  thereon. 

At  the  trial  before  Williams,  J.,  at  the  second  sitting  at  Westminster 
in  Easter  Term  last,  the  following  facts  appeared  in  evidence: — ^In 
February,  1851,  Thomas  Adams,  who  was  indebted  to  the  plaintiff  in 
the  sum  of  52.,  wishing  to  borrow  further  sums  of  her,  told  her  that  the 
defendant  received  certain  rents  for  him,  and  that  he  would  be  responsible 
for  the  payment.  The  plaintiff  accordingly  applied  to  the  defendant, 
*17')1  ^^^'  ^^  answer  to  her  application,  enclosed  her  a  check  *for  52L  in 
J   a  letter  dated  the  11th  of  February,  as  follows: — 

^^  Madam, — Upon  the  payment  of  the  enclosed,  please  return  the  bill 
as  above,  to  yours  respectfully,  R.  Garpbntbr. 

^*  P.  S.  If  you  wish  to  oblige  Mr.  Adams,  by  his  giving  an  authority 
to  receive  the  amount  from  me  from  his  rents,  I  will  pay  it  you,  and 
hold  myself  responsible  to  you  for  the  same." 

Upon  receiving  this  letter,  the  plaintiff,  accompanied  by  Adams,  called 
upon  the  defendant,  who  then  wrote  upon  the  back  of  it  the  following: — 

"February  18th,  1861. 

"  Dear  Madam, — ^I  am  Mrs.  Jenkins's  executor,  and  will  pay  you  any« 
thing  you  may  be  pleased  to  advance  Mr.  Thomas  Adams,  from  the 
first  money  I  receive  on  his  account.    Yours,  &;c.      R.  Garpbntbr." 

The  plaintiff  again  called  on  the  defendant  on  the  following  day,  when 
he  gave  her  another  letter  as  follows : — 

February  14th,  1851. 

"  Dear  Madam, — ^If  you  advance  100?.  to  Mr.  Thomas  Adams,  or  any 
other  sum,  I  will  undertake  to  pay  you  from  the  first  money  I  have  on 
his  account,  upon  having  his  auUiority  so  to  do.    Yours,  &c., 

R.  Carpbntbr." 

Upon  receiving  this  undertaking,  the  plaintiff  from  time  to  time  ad- 
vanced money  to  Adams,  in  the  wole  amounting  to  202. ;  and,  on  the 
15th  of  August,  Adams  addressed  a  letter  to  the  defendant  as  follows :-— 

"  Dear  Sir, — Please  to  pay  to  Mrs.  Sarah  Horlor  the  sum  of  20f., 
namely,  51.  each  quarter,  commencing  the  29th  of  September,  1851> 
until  the  29th  of  September,  1852,  ending.  Thomas  Adams." 
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*0n  the  following  day  the  defendant  wrote  to  the  plaintiff  as  r^ci^/i 
follows :—  L  ^^^ 

"August  16th,  1851. 
"  Dear  Madam, — I  have  received  an  authority  from  Mr.  Adams  to  pay 
you  20Lj  namely,  51.  per  quarter,  commencing  at  the  Christmas  quarter 
next ;  so  that  about  a  fortnight  after  each  quarter  you  will  be  entitled 
to  its  receipt.    Yours  respectfully,  K.  Carpenter." 

Three  of  the  instalments  mentioned  in  that  letter  having  been  duly 
paid  by  the  defendant,  and  the  plaintiff  having  made  further  advances 
to  Adama,  the  latter,  on  the  29th  of  January,  1852,  sent  him  a  letter  as 
follows : — 

^'  Sir, — Please  to  pay  Mrs.  Horlor  the  sum  of  202.,  by  four  instalments, 
namely,  5L  each  quarter,  from  my  estate,  commencing  from  the  29th  of 
September,  1852,  until  September,  1853,  ending :  and,  should  any  money 
be  owing  by  me  to  her  after  that  time,  please  to  pay  same  way  as  above. 
Yours,  &c.,  Thomas  Adams." 

On  sending  the  plaintiff  the  last  instalment  of  the  first  20{.,  the  de- 
fendant wrote  to  the  plaintiff,  acknowledging  the  receipt  of  the  last- 
mentioned  authority,  in  these  terms : — 

«  January  80th,  1852. 
^^  Dear  Madam, — ^I  enclose  half  5Z.  note  on  account  of  Thomas  Adams, 
which  please  acknowledge,  and  the  other  half  shall  follow.  I  have  re- 
ceived an  order  from  Mr.  Adams  to  hand  over  20{.  after  this  shall  have 
been  paid ;  but,  of  course,  I  cannot  hold  myself  responsible  only  so  far 
Bs  he  is  empowered  to  receive  same  under  the  will.     Yours  truly, 

R.  Carpenter." 
The  plaintiff  made  further  advances  to  Adams  to  the  extent  of  18L  Ss, 
beyond  the  second  20{.;  but,  the  ^defendant,  having  in  the  mean-  r^-inn 
time  purchased  Adams's  interest  under  Mrs.  Jenkins's  will,  he   ^ 
refused  to  pay  either  the  second  20L  or  the  subsequent  advances. 

Parol  evidence  was  offered,  and,  not  bein^  objected  to^  received,  for 
the  purpose  of  showing,  that,  at  the  time  of  giving  the  letters  which  con- 
stituted the  guarantee,  it  was  the  understanding  of  all  the  parties  that 
adTances  were  to  be  made  from  time  to  time  by  the  plaintiff  to  Adams. 
The  only  point  urged  on  behalf  of  the  defendant,  was,  that  the  docu- 
meut  dated  the  14th  of  February,  1851,  was  given  in  substitution  of  the 
letter  of  the  18th,  and  that,  an  authority  once  given,  the  guarantee  was 
exhausted ;  and  that,  at  all  events,  it  could  not  apply  to  the  182.  8«.  last 
advanced. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  letter  of  the 
14th  of  February,  1851,  was  intended  to  be  a  substitution  for  that  of 
the  13th,  or  whether  the  two  were  to  be  concurrent :  and  he  told  them, 
that,  in  estimating  the  damages,  they  might  take  into  their  consideration 
the  possibility  of  Adams  dying  or  partmg  with  his  interest  under  the 
will  to  a  stranger  before  the  whole  of  the  payments  should  have  become 
due. 

The  juiT  returned  a  verdict  for  the  plaintiff,  damages  801.  The 
learned  judse  thereupon  gave  the  defendant  leave  to  move  to  reduce  the 
verdict  by  we  182.  8«.,  if  the  court  should  be  of  opinion  that  the  gua- 
rantee did  not  extend  to  that. 

It  was  then  submitted  on  the  part  of  the  defendant  that  the  learned 
judge  ought  to  have  directed  the  jury  to  find  for  him|  on  th^  ground 
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that  the  letter  of  the  13th  of  February,  1851,  was  not  a  continuing  gua- 
rantee.    But,  as  this  point  had  not  been  taken  at  the  proper  time,  his 
Lordship  refused  to  reserve  it. 
*17f^1       PrideauXj  in  Easter  Term  last,  obtained  a  rule  nisi  *for  a  new 

-'  trial,  on  the  ground  of  misdirection,  amongst  other  things,  in 
telling  the  jury  to  find. for  the  plaintiff  if  they  were  of  opinion  that  the 
second  undertaking  was  not  intended  to  be  substituted  for  the  first;  or 
to  reduce  the  damages  by  the  sum  of  181.  8«.,  or  such  other  sum  as  the 
court  should  direct,  on  the  ground  that  the  judge  ought  to  have  withdraws 
the  last  amount  advanced,  to  wit,  18Z.  8«.,  from  the  consideration  of  tbe 
jury. 

Soil  now  showed  cause. — ^The  letter  of  the  ISth  of  February,  1851, 
and  the  letter  endorsed  on  it,  manifestly  contemplated  several  transact 
tions,  and  were  not  intended  to  be  limited  to  a  single  advance.  If  the 
words  are  susceptible  of  that  construction,  the  maxim  ^^  verba  fordoa 
accipiuntur  contrd.  proferentem"  must  apply.  In  Mason  v,  Pritchard, 
12  East  227,  an  engagement  to  be  answerable  to  the  plaintiff  *^  for  any 
goods  he  hath  or  may  supply  W.  P.  with,  to  the  amount  of  1002./'  was 
held  to  be  a  continuing  guarantee  to  that  extent  for  goods  which  might 
at  any  time  be  supplied  by  the  plaintiff  to  W.  P.  until  the  credit  was 
recalled, — the  court  saying  that  the  words  ^^  were  to  be  taken  as  strongly 
against  the  party  giving  the  guarantee  as  the  sense  of  them  would  admit 
of."  That  principle  of  construction  is  approved  of  in  Mayer  v.  Isaac, 
6  M.  &  W.  605,t  where  the  contrary  doctrine  laid  down  by  Bayley,  B., 
in  Nicholson  v.  Paget,  7  G.  &  M.  68,t  3  Tyrwh.  164,  is  distinctly  repu- 
diated, Alderson,  %.,  saying,-7-'^  Undoubtedly^  the  generally  received 
principle  of  law,  is,  that  the  party  who  makes  any  instrument  should 
take  care  so  to  express  the  amount  of  his  own  liability,  as  that  he  maj 
not  be  bound  beyond  what  it  was  his  intention  that  he  should  be ;  and, 
on  the  other  hand,  that  the  party  who  receives  the  instrument,  and  parts 
*17Q1  ^^^^  ^^  goods  on  the  faith  of  it,  should  rather  have  a  ^constnio- 

^  tion  put  upon  it  in  his  favour,  because  the  words  of  the  instra- 
ment  are  not  his,  but  those  of  the  other  party."  So,  in  Merle  v.  Wells, 
2  Gampb.  413,  Lord  Ellenborough  says, — '^  If  a  party  means  to  be 
surety  only  for  a  single  dealing,  he  should  take  care  to  say  so."  And 
in  Bastow  v.  Bennett,  3  Gampb.  220,  the  same  learned  judge  ruled  that 
an  undertaking  to  be  answerable  to  a  given  amount  for  any  goods  sup- 
plied by  A.  to  B.,  after  goods  to  that  amount  have  been  supplied  and 
paid  for,  still  remains  in  force  while  A.  supplies  B.  with  goods  on  the 
same  footing,  until  revoked  by  the  surety.  It  is  impossible  to  say  that 
the  document  in  the  present  case  is  not  fairly  susceptible  of  a  construe^ 
tion  which  would  exclude  its  beii^  limited  to  a  single  loan  and  a  single 
authority.  [Cockburn,  C.  J. — The  words  are  in  the  singular  number,— 
'^an  authority  to  receive  the  amount:**  it  is  at  least  ambiguous.] 
^*  Amount"  means  ^^  The  sum  total  of  two  or  more  particular  sums  or 
quantities,"  Webster ;  ^^  The  sum  total ;  the  result  of  several  sums  or 
quantities  accumulated,"  Johnson ;  ^'  The  total  of  several  articles  in  au 
account,"  Bailey.  The  surrounding  circumstances  and  tfie  subsequent 
conduct  of  the  parties  may  be  taken  into  account  to  explain  any  latent 
ambiguity  in  the  instrument  itself.  The  words  ^^  from  the  first  money  I 
receive  on  his  account"  mean  nothing  more  than  that  the  contemplated 
advances  shall  form  the  first  chai|;e  upon  the  money  which  the  defendant 
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may  from  time  to  time  receive  on  Adams's  account.     If  the  language 
of  the  guarantee  is  so  ambiguous  that  the  court  cannot  see  upon  the  face 
of  it  whether  it  applies  to  one  loan  or  to  several,  then  parol  evidence 
was  admissible  to  explain  it :  Haigh  v.  Brooks,  10  Ad.  k  E.  809,  323 
(E.  C.  L-  R.  vol.  87),  2  P.  &  D.  477,  4  P.  &  D.  288 ;  Butcher  v.  Steuart, 
11  M.  &  W.  857  ;t  Goldshede  v.  Swan,  1  Exch.  164.t    [Willbs,  J.— 
In  those  cases,  the  parol  evidence  was  received,  not  for  *the  pur-  r^-i  oa 
pose  of  showing  the  extent  of  the  guarantee,  but  merely  to  ^ 
explain  what  the  consideration  was.]    If  parol  evidence  be  admissible 
to  explain  the  one,  on  the  same  principle  it  must  be  admissible  to  explain 
the  other.     The  rule  is  laid  down  generally.     [Williams,  J. — ^Tou  may 
always  look  at  the  surrounding  circumstances,  to  ascertain  what  the 
parties  mean.     The  case  of  equivocation  depends  upon  a  different 
principle :  for  instance,  where  a  man  gives  a  lesacy  to  ^^  his  cousin 
John,"  and  it  appears  that  he  has  two  cousins  bearing  that  Christ- 
ian  name,  parol  evidence  may  be  given  to  show  which  of  the  two 
was   the    object  of  his  bounty.     Growdbr,  J. — Here,  the  evidence 
was  not  objected  to.     Parties  cannot  be  allowed  to  impeach  verdicts 
upon  grounds  not  urged  at  the  time  of  the  trial.]     That  principle 
was   acted  upon  in  a  recent  case  in  this  court,  of  Martin  v.  The 
Great  Northern  Railway  Company,  16  C.  B.  179  (E.  C.  L.  R.  vol.  81.) 
[WiLLKS,  J. — And  still  more  recently  in  Jones  v.  The  Provincial  Insu- 
rance Company,  anti,  p.  65.    Williams,  J.— rif  the  point  as  to  whether 
the  guarantee  was  continuing  or  not  had  been  taken  at  the  trial,  I  cer- 
tainly should  have  reserved  it.     I  could  not  have  put  it  to  the  jury. 
Cockbuhn,  C.  J. — ^It  is  essential  to  the  administration  of  justice  that 
certain  rules  should  be  adhered  to.     At  the  trial,  theTlefendant's  counsel 
relied  only  upon  the  point  raised  by  the  sixth  plea,  viz.  that  the  letter 
of  the  14th  of  February,  1851,  was  given  in  substitution  for  that  of  the 
IBth  ;  and  the  direction  to  the  jury  proceeded  upon  the  assumption  that 
that  was  the  only  issue  relied  upon.     It  was  never  suggested  until  after 
that  had  been  disposed  of  by  the  finding  of  the  jury,  that  there  was  a 
farther  point,  viz.  that  the  letter  of  the  18th  did  not  support  the  decla- 
ration.    The  defendant  is  clearly  precluded  by  every  principle  of  justice 
and  convenience  from  relying  upon  that  point  now.J    As  to  the  second 
point,  the  defendant  must,  to  ^succeed  nere,  make  out  that  the  r^t-i  o-i 
letter  of  the  14th  of  February,  1851,  was  necessarily  a  substi-  ^ 
tation  in  point  of  law  for  that  of  the  18th,  and  that  the  two  could  not 
co-exist     [Kinglahey  Serjt. — If  the  court  is  of  opinion  that  the  first 

Siestion  is  not  open  to  the  defendant  now,  it  will  be  useless  to  discuss 
e  second :  we  went  to  the  jury  upon  it.]  Then,  as  to  the  damages, — 
that  Question  depends  upon  the  construction  of  the  second  authority,  of 
the  2§th  of  January,  1852,  which  was  in  these  terms : — '^  Please  to  pay 
to  Mrs.  Horlor  the  sum  of  202.  by  four  instalments,  namely,  52.  each 
quarter,  from  my  estate,  commencing  from  the  29th  of  September, 
1852,  until  September,  1853,  ending.  And,  should  any  money  he  owing 
hy  me  to  her  after  that  time,  pleaee  to  pay  same  way  as  aboveJ'  That 
V&8  a  distinct  authority  from  Adams  to  the  defendant,  not  merely  to 
pay  the  second  202.  advanced,  but  any  further  sums  which  might  there- 
after be  advanced.  This  authority  was  assented  to  and  acknowledged 
bv  the  defendant ;  and  it  was  proved  that  the  plaintiflf  upon  the  faith 
01  it  advanced  Adams  20{.  and  further  sums  amounting  to  182.  Si. 
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beyond.     The  whole  of  these  advances  she  clearly  had  a  right  to  look 
to  the  defendant  for. 

Kinglake^  SerjL,  and  PrideatiXj  in  support  of  the  rale  as  to  the  re- 
duction of  damages. — The  authority  the  parties  contemplated  manifestly 
was,  an  authority  to  be  given  after  the  money  was  advanced  ;  it  could 
not  have  been  intended  that  the  defendant's  undertaking  should  opente 
as  a  floating  guarantee  for  future  advances  to  an  indefinite  extent.  In 
Nicholson  v.  Paget,  1  G.  &  M.  68,t  3  Tyrwh.  161,  the  correct  rule  is 
laid  down,  notwithstanding  the  observations  which  have  been  made  upon 
it.  Bayley,  B.,  in  delivering  the  judgment  of  the  court  says :  **  This  is 
a  contract  of  guarantee,  which  is  a  contract  of  a  peculiar  description; 
*1891  *^^^9  ^^  ^  ^^^  ^  contract  which  a  party  is  entering  into  for  bis 
"^  own  debt,  or  on  his  own  behalf ;  but  it  is  a  contract  which  he  is 
entering  into  for  a  third  person :  and  we  think  that  it  is  the  daty  of  the 
party  who  takes  such  a  security  to  see  that  it  is  douched  in  such  words 
as  that  the  party  so  giving  it  may  distinctly  tmderstand  to  what  extent 
he  is  binding  himself.'*  And,  again,  at  the  conclusion  of  his  judgment, 
he  says :  *^  It  is  not  unreasonable  to  expect  from  a  party  who  is  furnish- 
ing goods  on  the  faith  of  a  guarantee,  that  he  will  take  the  raarantee 
in  terms  which  shall  plainly  and  intelligibly  point  out  to  tne  party 
giving  the  guarantee  the  extent  to  which  ne  expects  that  the  liability  i^ 
to  be  carried."  [Willbs,  J. — That  is  not  the  law  of  England  (though 
it  is  the  law  of  France)  since  the  case  of  Mayer  v.  Isaac,  6  M.  &  W. 
605,t  where  this  point  was  well  considered,  and  where  Alderson,  B., 
expressly  repudiates  Mr.  Baron  Bayley*8  doctrine,  saying, — ^'  If  I  were 
obliged  to  choose  between  the  two  conflicting  principles  which  have  been 
laid  down  on  this* subject,  I  should  rather  be  disposed  to  agree  with 
that  given  in  Mason  v.  Pritchard,  12  East  227,  than  with  the  opinion 
of  Bayley,  B.,  in  Nicholson  v.  Paget."]  The  obvious  construction  of 
the  authority  of  the  29th  of  January,  1852,  is,  that  the  defendant  was 
to  pay  the  202.  already  advanced,  and  no  more, — the  latter  words  of 
that  document,  ^^  and,  should  any  money  be  owing  by  me  to  her  after 
that  time,  please  to  pay,"  &c.,  evidently  had  reference  to  the  contin- 

Sency  of  the  rents  not  realizing  the  5{.  a  quarter,  so  as  to  cancel  the 
ebt  within  the  period  mentioned.  The  authority  to  pay  must  be  pre- 
cise, and  must  specify  the  sum  to  be  paid.  [Williams,  J. — In  short, 
you  say  the  defendant  is  entitled  to  have  an  authority  such  as  is  beyond 
all  doubt  or  dispute.]    Precisely  so.   The  damages  ought  therefore  to  be 

^1831  '^^^^^  ^7  ^^^  ^^™  ^^  ^^^  ^*'  ^^  ^^  ^^®  B^me  '''proportion  s« 
->  that  sum  bears  to  the  amount  assessed  by  the  jury. 
CocEBURN,  C.  J. — ^I  am  of  opinion  that  this  rule  must  be  discharged. 
It  appears  that  the  defendant  undertook,  in  consideration  of  the  plain- 
tiff's making  advances  to  one  Adams,  to  repay  the  same  out  of  certain 
trust-moneys  coming  to  his  hands  for  Adams,  upon  Adams  giving  him 
an  authority  so  to  do ;  that  the  plaintiff  accordingly  advances  201-  to 
Adams,  who  thereupon  gives  the  defendant  an  authority  in  these 
terms : — "  Please  to  pay  Mrs.  Horlor  the  sum  of  202.  by  four  instal* 
ments,  namelv,  61.  each  quarter,  from  my  estate,  commencing  from  the 
29th  September,  1852,  until  September,  1853,  ending.  And,  should 
any  money  be  owin^  by  me  to  her  after  that  time,  please  to  pay  same 
way  as  above."  It  is  suggested,  on  the  part  of  the  defendant,  that  U^e 
Utter  words  of  the  authority  mean,  that,  if  the  rents  should  prove  in- 
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sufficient  to  pay  the  51.  a  quarter  during  the  period  mentioned,  the  de- 
fendant is  to  make  good  the  deficiency  out  of  the  rents  subsequently 
accruing.  That  is  certainly  a  very  ingenious  construction ;  but  I  do 
not  think  it  is  what  the  parties  meant.  There  is  nothing  to  show  that 
the  parties  ever  contemplated  it  as  at  all  doubtful  that  the  rents  received 
by  the  defendant  on  account  of  Adams  within  the  stipulated  time  would 
be  sufficient  to  cover  the  sum  already  advanced :  and  it  is  much  more 
likely  that  they  contemplated  that  further  sums  would  be  advanced. 
If,  after  the  defendant  had  made  payments  on  Adams's  account  upon  the 
faith  of  that  authority,  Adams  had  sought  to  recover  the  money  from 
the  defendant,  I  think  that  letter  would  be  a  sufficient  answer  to  his 
claim.  I  therefore  think  the  authority  was  sufficient  to  cover  subse- 
quent advances  as  well  as  the  202.,  and  consequently  that  there  is  no 
ground  for  reducing  the  damages. 

^Williams,  J. — I  must  confess  I  should,  but  for  the  strong  rm-toA 
opinions  entertained  by  my  Lord  and  the  rest  of  the  court,  have  ^ 
entertained  some  doubt  as  to  the  sufficiency  of  the  authority  beyond  the 
20^.  I  should  have  thought  the  authority  ought  to  have  specified  the 
amount,  and  not  have  thrown  upon  the  defendant  the  duty  of  ascer- 
taining whether  or  not  the  amount  claimed  was  correct.  As,  however, 
the  rest  of  the  court  are  unanimous,  I  will  not  stand  out. 

Crowder,  J. — I  concur  with  the  Lord  Chief  Justice  in  thinking  that 
this  rule  should  be  discharged,  and  for  the  reason  he  has  assigned. 
The  defendant  engages  to  repay  the  plaintiff,  out  of  the  moneys  to  be 
received  on  Adams's  account,  any  money  she  may  advance  to  Adams, 
upon  Adams  giving  him  authority  so  to  do, — that  is,  such  an  authority 
aa  will  hold  him  harmless.  I  see  no  reason  why  the  authority  should 
specify  the  amount :  it  seems  to  me  to  be  sufficient  if  he  gave  an  au- 
thority that  would  be  binding  as  between  him  and  the  defendant. 
There  is  nothing  on  the  face  of  the  letter  of  the  29th  of  January,  1852, 
at  all  indicative  of  any  doubt  that  enough  would  accrue  from  the  rents 
to  pay  the  51.  quarterly :  nor  do  I  see  any  reason  why  the  words  which 
follow  should  not  extend  to  future  advances  beyond  the  20L 

WiLLBS,  J. — I  am  of  the  same  opinion.  The  defendant  undertakes 
to  repay  the  plaintiff  any  advances  she  may  make  to  Adams  out  of  the 
money  he  is  to  receive  on  Adams's  account,  on  receiving  from  Adams 
an  authority  so  to  do.  It  seems  to  me  that  such  authority  would  be 
sufficient  if  it  were  in  these  words  merely, — **  I  authorize  you  to  pay 
to  Mrs.  Horlor  the  amount  due  to  her."  It  certainly  would  be  more 
convenient  that  the  authority  should  specify  the  sum  to  be  paid: 
*biit,  if  the  defendant  required  that,  he  should  have  expressly  r«i  oc 
stipulated  for  it.  It  appears  to  me  that  Adams's  letter  of  the  29tn  ■- 
of  January,  gives  the  defendant  all  the  authority  he  required ;  and  I 
caimot  adopt  the  construction  which  has  been  suggested.  I  may  add, 
that  I  do  not  think  my  Brother  Kinglake  sustained  any  prejudice  by 
the  concession  he  is  supposed  to  have  made  at  the  trial. 

Rule  discharged. 
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FLOWER  V.  GARDNER.    Nov.  17. 

In  an  action  for  goods  sold,  Uie  delirery  haring  been  proved  bj  the  plaintiff's  eannan,  t^ 
defendant's  wife  and  servants  were  called  to  prove  that  the  goods  had  been  paid  for  on  ddi> 
very, — ^the  latter  swearing  that  they  had  on  each  occasion  paid  the  carman,  having  received 
the  money  for  that  purpose,  sometimes  from  the  defendant's  wife,  and  9om€time»  fnm  ck 
d%f€ndani  himtelf, — ^and  the  former,  tl^al^  as  to  party  she  had  given  the  money  to  the  aervanti 
for  the  purpose  of  making  the  payments.  On  the  trial,  the  defendant  was  in  court,  but  wai 
not  colled  as  a  witness  until  observations  had  been  made  by  the  plaintiff's  attorney  oa 
account  of  his  not  being  put  into  the  box.  A  verdict  having  been  found  for  the  defendant, 
and  the  master  having  on  taxation  declined  to  allow  him  the  costs  of  his  attendaaee, — \h» 
eourt  directed  a  review ;  holding  that  the  defendant's  attendance  as  a  witness  was  under  tb« 
oircumstanoes  advisable  and  proper,  and  that  it  did  not  lie  in  the  plaintiff's  monUi  to  n; 
that  it  was  not  necessary. 

This  was  an  action  brought  by  the  plaintiff,  a  brewer,  to  recover  from 
the  defendant  the  sum  of  8{.  for  beer  supplied  by  the  former  to  the  latter 
in  London ;  the  defence  being,  payment  before  action  brought. 

The  cause  was  tried  before  the  Secondary  of  London.  The  plaintiff *« 
carman  having  proved  the  delivery  of  the  beer,  the  defendant's  wife  and 
servants  were  called, — the  former  for  the  purpose  of  proving  that  she 
had  from  time  to  time  as  the  beer  was  delivered  given  her  servants 
money  to  pay  for  it, — and  the  latter  to  prove  that  the  beer  had  always 
been  paid  for  on  delivery,  for  which  purpose  they  had  received  the 
*1R61  ™^^®7'  sometimes  *from  the  defendant  himself,  and  sometimes 
J  from  his  wife. 

The  defendant  was  in  court,  and  his  attorney  having  closed  his  case 
without  calling  him,  the  plaintiff's  attorney  asked  him  if  he  did  not 
mean  to  put  his  client  into  the  witness-box :  the  defendant's  attorney 
thereupon  requested  the  defendant  to  step  into  the  box,  but  declined  to 
examine  him,  and  intimated  to  the  plaintiff's  attorney  that  he  might  do 
so  if  he  pleased :  this  the  plaintiff's  attorney  declined  to  do,  and  the 
jury  returned  a  verdict  for  the  defendant. 

Upon  the  taxation  of  costs,  there  was  an  item  in  the  bill  of  152.  lOi. 
for  the  travelling  expenses  and  attendance  of  the  defendant,  who,  it 
appeared,  came  from  a  distance  of  two  hundred  miles,  and  who  was 
sworn  by  his  attorney  to  be  a  material  and  necessary  witness.  The 
master  having  disallowed  this, 

Mantsty^  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a 
review  of  the  taxation. 

Prentice  now  showed  cause. — The  costs  of  the  defendant's  attendance 
were  properly  disallowed.  The  mere  fact  of  his  attorney  choosing  to 
swear  that  he  believed  him  to  be  a  material  and  necessary  witness  will 
not  deprive  the  master  of  the  right  to  exercise  his  discretion  as  to  the 
number  of  witnesses  he  ought  to  allow.  The  fact  of  his  omitting  to  call 
nim  in  the  first  instance,  and  afterwards  declining  to  put  any  questions 
to  him,  clearly  showed  that  his  attendance  was  altogether  uncalled  for 
and  unnecessary.  [Gockburk,  0.  J. — The  course  taken  by  the  plaiiH 
tiff's  attorney  rendered  it  highly  proper  and  necessary  that  the  defend- 
ant should  be  tendered  as  a  witness.  Having  challenged  his  attorney  to 
call  him,  with  a  view  to  prejudice  the  min£  of  the  jury,  does  it  lie  in 
*1871  plaintiff's  mouth  '*'to  say  that  he  was  not  a  necessary  witness  ?] 
-'  That  mi^ht  be  a  fair  topic  to  ur^e  before  the  master;  but,  having 
taken  all  the  curcumstances  into  consideration,  including  the  smallness 
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of  the  demandy  and  having  exercised  his  discretion  ap.on  them,  the  court 
will  not  interfere  with  his  decision. 

Manutyj  in  support  of  his  rule. — The  principle  of  taxation  is  not  to 
be  influenced  by  the  smallness  of  the  amount  of  the  demand.  It  is 
enough  to  say  that  the  plaintiflf's  own  attorney  by  his  conduct  showed 
that  he  considered  th^  defendant's  presence  necessary. 

CocKBUBN,  G.  J. — ^I  am  of  opinion  that  this  rule  should  be  made 
absolute.     I  think  it  would  have  been  most  unsafe  to  have  presented  the 
defendant's  case  to  the  jury  without  his  evidence.     The  defence  was, 
that  the  beer  had  all  been  paid  for  by  the  defendant's  servants  to  the 
carman  of  the  plaintiff  at  the  time  of  delivery.     If  the  defendant's 
servants  only  had  been  called,  there  would  ha\is  been  merely  their  oaths 
against  the  oath  of  the  carman :  and  we  all  know  the  inclination  of 
juries  to  find  for  the  plaintiff  where  it  is  a  mere  balance  of  evidence. 
Eor  the  purpose,  therefore,  of  corroborating  the  testimony  of  the  serv- 
ants, it  was  material  to  show  that  they  were  furnished  with  the  money, 
as  it  was  natural  that  they  should  be,  either  by  the  master  or  the  mistress. 
It  appeared  that  some  had  been  supplied  by  each.     Suppose  the  wife 
only  had  been  called,  and  had  proved  that  she  gave  her  servants  part  of 
the  money,  would  not  the  plaintiff's  attorney  have  claimed,  and  probably 
sacceeded  in  obtaining,  a  verdict  for  the  rest?    It  clearly,  therefore, 
would  not  have  been  safe  to  omit  to  have  the  defendant  in  court. 
Besides,  it  is  impossible  to  shut  one's  eyes  to  the  fact,  that,  the  defend- 
ant's case  having  been  closed  ^without  his  being  called,  the  plain-  r^c-i  qq 
tiff's  advocate  took  advantage  of  that  circumstance,  and  observed  ^ 
upon  his  being  present  in  court  and  not  being  called ;  and  so  he  made 
him  a  witness.     Under  all  the  circumstances,  I  think  it  but  reasonable 
and  right  that  the  defendant  should  have  been  present,  and  that  he 
should  be  allowed  his  expenses. 

Williams,  J. — I  am  of  the  same  opinion.  The  fair  test  is,  what 
would  counsel  have  recommended  if  advising  on  the  evidence?  I 
cannot  help  thinking  that  he  would  under  the  circumstances  have  con- 
sidered the  defendant's  presence  necessary :  and  I  think  the  defendant's 
attorney  would  have  failed  in  his  duty  to  his  client  if  he  had  not  had  him 
in  court.  If  so,  it  follows  that  the  item  in  question  does  not  fall  within 
the  class  of  extra  costs,  but  was  an  expense  created  by  the  attendance 
of  a  witness  the  defendant  was  bound  to  have  present. 

Crowdeb,  J. — The  question  is,  whether  it  was  prudent  and  proper  for 
the  defendant  to  be  in  attendance  at  the  trial.  I  think  it  was.  The 
very  fact  of  the  claim  being  a  small  one  must  have  satisfied  the  defend- 
ant that  the  plaintiff  would  have  supported  his  case  by  the  perjury  of  his 
carman.  It  is  not  for  the  plaintiff  to  complain  of  the  expense  incurred 
in  the  defence  against  a  demand  which  had  already  been  paid.  Besides, 
the  plaintiff's  attorney  challenged  the  defendant's  being  put  in  the  wit- 
ness-box. After  that,  I  think  it  hardly  lay  in  his  mouth  to  say  that  he 
was  not  a  necessary  and  proper  witness. 
WiLLBS,  J.,  concurred.  Rule  absolute. 
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*189]     *HODGKINSON  v.  FERNIE  and  Another.    Nov.  25. 

Tbe  deciiioii  of  an  arbitrfttor,  wbether  a  lawjer  or  a  layman,  is  binding  on  the  {wiiiea  both  ia 
matters  of  Uw  and  in  matters  of  fact,  unless  there  has  been  fraud  or  oorruption  on  his  pvv 
or  there  be  some  mistake  of  law  apparent  on  the  face  of  the  award,  or  of  some  paper  ae^na- 
panjing  and  forming  part  of  the  award. 

Thus,  where  a  verdict  was  taken  for  the  plaintiff,  subject  to  the  award  of  an  arbitrator  at  to 
the  amount  of  damagm,  and  his  award  included  an  amount  of  damages  which  (it  was  assumed) 
the  plaintiif  was  not  legally  entitled  to  in  the  action, — the  court  refbsed  to  interfere. 

And,  held,  that  it  was  not  a  case  for  remitting  the  matter  back  to  the  arbitrator  for  reconside- 
ration, by  Tirtue  of  the  8th  section  of  the  Common  Law  Procedure  Act,  1854  (17  k  18  Yici 
0. 125), — ^that  clause  being  intended  only  to  apply  to  cases  where  before  the  act  such  a  eovm 
might  hare  been  adopted  under  the  prorision  in  the  submission  or  order  of  referenee  usually 
known  as  "  Mr.  Riehards's  clause." 

This  was  an  action  to  recover  damages  by  reason  of  the  plain- 
tiff's ship  ^^  Sultana"  having  been  ran  down  by  the  defendants'  ship 
^^ Courier."  The  declaration  stated  "that  the  defendants,  by  their  ser- 
vants, so  negligently  and  unskilfully  navigated  and  managed  a  ship  of 
the  defendants  called  the  Courier,  then  being  navigated  and  managed  by 
their  servants,  that  the  said  ship  struck  and  came  into  collision  with  the 
plaintiff's  ship  the  Sultana,  by  which  the  said  last-mentioned  ship  was 
greatly  and  permanently  damaged,  and  the  plaintiff  was  put  to  and  in- 
curred great  expense  in  repairing  her,  and  was  deprived  of  the  use  of 
her  a  long  time,  and  thereby  lost  great  profits  which  he  would  otherwbe 
have  made  by  her." 

The  cause  came  on  for  trial  before  Cockbum,  C.  J.,  at  the  sittings  in 
London  after  Michaelmas  Term,  1856,  when  a  verdict  was  taken  for  the 
plaintiff  for  the  damages  laid  in  the  declaration,  costs  40«.,  subject  to  a 
reference,  as  to  the  amount  for  which  the  verdict  should  finally  stand, 
to  Mr.  Richards,  the  average-stater ;  with  a  proviso,  that,  in  the  event 
of  any  application  to  the  court  upon  the  subject  of  the  order,  the  refer- 
ence, or  the  award  or  certificate,  the  court  might  (if  it  should  think  fit) 
refer  back  to  the  arbitrator  the  whole  or  any  part  of  the  matter  of  the 
order,  or  the  award  or  certificate,  upon  such  terms  and  with  such  direc- 
tions as  the  court  should  think  proper.  The  arbitrator  by  his  award 
*1901  ^^^^^^^  ^^^^  ^^^  verdict  should  stand  for  *713Z.  8«.  2d.^  whieh 
-I  included  a  sum  of  496Z.  6«.  Sd.  which  the  arbitrator  allowed  in 
respect  of  a  deduction  of  71 0{.  14«.  5<2.  which  the  commissioners  of  tbe 
Admiralty  had  made  from  what  the  plaintiff  would  have  been  entitled  to 
for  the  hire  of  the  vessel,  for  the  period  of  her  detention  while  under 
repair  at  Constantinople.(a)  This  deduction  was  made  under  the  follow- 
ing proviso  in  the  charter-party : — 

"  Provided  alwavs,  and  it  is  hereby  agreed  and  declared,  that,  if  at 
any  time  or  times  hereafter,  it  shall  be  made  to  appear  to  the  said  com- 
missioners for  the  time  being  that  any  loss  of  time,  breach  of  orders,  or 
neglect  of  duty  by  the  said  master  or  other  person  having  charge  of  the 
said  ship,  hath  happened  during  the  aforesaid  service,  or  that,  from  any 
deficiency  of  men,  want  of  provisions  or  stores,  or  any  defect  or  cau$e 
whaUoever^  the  said  ship  became  incapable  to  perform  the  service  con- 
tracted for,  then  and  in  every  such  case  it  shall  and  may  be  lawful  tc 
and  for  the  said  commissioners  for  the  time  being  to  make  such  abate- 

(a)  These  repairs  had  been  rendered  neoeisarj  In  part  by  a  collision  with  another  rtatA 
•aUed  Iha  "  Kangaroo." 
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mcnt,  by  way  of  mulct  oat  of  the  hire  and  freight  of  the  said  vessel,  as 
tbey  shall  adjudge  fit  and  reasonable ;  and  that  a  similar  mulct  may  also 
be  imposed  for  every  deficiency  of  complement  which  shall  be  satisfac- 
torily proved  to  have  taken  place,  anything  herein  contained  to  the  con- 
trary thereof  notwithstanding :  And  it  is  further  agreed,  on  the  part  of 
Her  Majesty,  that,  if  the  said  ship  shall  happen  to  be  burnt,  sunk,  or 
taken  by  the  enemy  during  the  aforesaid  service,  and  it  shall  be  made 
to  appear  to  the  satisfaction  of  the  said  commissioners  for  the  time  being 
that  the  same  did  not  proceed  through  any  fault,  neglect  or  otherwise  in 
the  master  or  the  ship's  company,  and  that  they  made  the  utmost 
♦defence  they  were  able,  the  value  of  her  shall  be  paid  for  by  r^-iQ-j 
Her  Majesty  according  to  the  valuation  made  thereof  on  declara-  ^ 
tion  by  officers  of  the  said  commissioners,  reasonable  wear  and  tear  first 
dedacted.*' 

By  the  charter-party,  which  bore  date  the  22d  of  March,  1854,  it  wai 
abol  amongst  other  things,  provided  '^  that  the  said  ship  shall  be  strong, 
firm,  tight,  staunch,  and  substantial  both  above  water  and  beneath,  and 
in  every  respect  seaworthy  during  the  time  she  shall  be  employed  under 
this  charter-party ;"  and  that  the  owners  ^^  shall  be  allowed  and  paid  for 
the  hire  and  freight  of  the  said  ship  at  the  rate  of  82«.  5d.  per  ton  per 
calendar  month  for  the  number  of  tons  above  mentioned,  during  Buck 
tiiae  as  the  said  ship  shall  be  continued  in  Her  Majesty's  employ,  and 
tkall  dtiltf  perform  the  service  for  which  she  is  hereby  engaged.'* 

Quaitij  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the 
plaintiff  to  show  cause  "  why  the  award  or  certificate  on  the  assessment 
of  damages  by  the  arbitrator  should  not  be  set  aside,  or  referred  back  to 
the  arbitrator,  or  why  the  damages  so  assessed  by  him  should  not  be 
reduced  by  the  sum  of  495L  Qs.  8(2.,  on  the  ground  that  the  same  was 
not  recoverable  as  legal  damages,  and  had  been  improperly  allowed  by 
him  as  a  part  of  the  said  damages."  He  submitted  that  the  damage  m 
question  was  not  a  damage  that  could  be  recovered  on  the  declaration  as 
framed,  the  deduction  having  been  improperly  made  by  the  commis- 
sioners of  the  Admiralty,  and  improperly  submitted  to  by  the  plaintiff: 
and  he  adverted  to  the  opinion  thrown  out  by  Pollock,  G.  B.,  in  Green- 
land 9.  Chaplin,  5  Exch.  243,  248,t  where  that  learned  judge  says, — 
**  I  am  desirous  that  it  may  be  understood  that  I  entertain  considerable 
doubt  whether  a  person  who  is  guilty  of  negligence  is  responsible  for  all 
the  consequences  which  may  under  *any  circumstances  arise,  and  r^ci  go 
in  respect  of  mischief  which  could  by  no  possibility  have  been  ^ 
for^een,  and  which  no  reasonable  person  could  have  anticipated.  When- 
ever that  case  shall  arise,  I  shall  certainlv  desire  to  hear  it  argued,  and 
to  consider  whether  the  rule  of  law  be  not  this, — that  a  person  is  expected 
to  anticipate  and  guard  against  all  reasonable  consequences,  but  that  be 
is  not  by  the  law  of  England  expected  to  anticipate  and  guard  against 
that  whidi  no  reasonable  man  would  expect  to  occur." 

ByleSy  Serjt.,  and  Needhamj  now  showed  cause. — The  plaintiff !s 
Tesael,  the  Sultana,  it  appears,  was  chartered  by  the  Admiralty  as  a 
transport,  at  a  certain  rate  per  ton  per  month,  so  long  as  she  should  duly 
perform  the  service  for  which  she  was  engaged ;  and,  whilst  so  employed 
in  the  Black  Sea,  she  was  run  into  and  damaged  by  the  defendants'  sh^ 
Courier,  and  was  several  months  detained  at  Constantinople  under 
repair.    The  sum  mentioned  in  this  rule  is  the  amount  deducted  by  tlie 
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commissioners  of  the  Admiralty  from  the  hire  of  the  vessel  for  the  tiai 
she  was  so  under  repair  and  disabled  from  performing  service ;  and  the 
plaintiff  claimed  before  tlie  arbitrator,  to  whom  the  damages  were  refo*- 
red,  to  be  entitled  to  recover  that  sum  as  a  portion  of  the  damages  coih 
sequent  upon  the  collision.  [Goceburn,  C.  J. — I  presume  jou  wodd 
hardly  contend,  that,  if  the  vessel  were  disabled  by  storm,  the  Admiral^ 
would  be  entitled  to  withhold  the  payment  during  the  period  necessarilj 
occupied  in  repairing  the  damage  ?]  It  is  submitted  that  they  might. 
[CocKBURN,  C.  J. — ^Where  there  was  no  default  on  the  part  of  the 
owner  or  his  servants  ?]  Yes.  [WiLLES,  J. — Paradine  v.  Jane,  Aleya 
27,  seems  to  show  that  the  deduction  was  properly  made ;  for,  '^  whei 
the  party  by  his  own  contract  creates  a  duty  or  charge  upon  himself,  he 
^^QQ<i   *is  bound  to  make  it  good,  if  he  may,  notwithstanding  any  acci- 

-'  dent  or  inevitable  necessity,  because  he  might  have  provided 
against  it  by  his  contract."]  The  true  answer  to  this  rule,  however,  is,  « 
that  the  court  has  no  jurisdfiction  in  the  matter.  The  parties,  by  sub-  ! 
mitting  the  question  of  damages  to  the  decision  of  Mr.  Richards,  haTe 
agreed  to  forego  the  jurisdiction  of  the  court  and  jury,  and  to  sabstitnte 
the  judgment  of  the  arbitrator,  without  any  power  of  appeal.  Thej  j 
might,  if  they  had  thought  fit,  have  stipulated  that  the  arbitrator  should  ) 
raise  any  points  of  law  for  the  determination  of  the  court :  but  thev 
have  not  done  so.  [Coceburn,  C.  J. — Suppose  the  arbitrator  had 
awarded  damages  in  respect  of  a  cause  of  action  not  within  the  declarv 
tion, — would  you  say  the  court  had  no  jurisdiction  to  inquire  into  the 
matter  ?]  That  would  be  a  case  of  excess  of  jurisdiction :  but  here  the 
complaint  is,  that  he  has  erred  in  a  matter  which  is  within  his  province; 
and  that  cannot  be  reviewed  by  the  court.  It  is  only  where  miscondnct 
is  imputable  to  the  arbitrator,  or  some  obvious  mistake  of  law  appears 
upon  the  face  of  the  award,  that  the  court  can  interfere.  In  the  ca^e 
of  In  re  Hall  and  Hinds,  2  M.  &  G.  847  (E.  C.  L.  R.  vol.  40),  3  Scon 
N.  R.  250,  this  court  set  aside  an  award  on  the  ground  of  gro$s  mistake 
on  the  part  of  the  arbitrators, — so  gross,  as  Tindal,  C.  J.,  observed,  as 
to  amount  to  mUconduct.  Parke,  B.,  observing  upon  that  case  in 
Phillips  V.  Evans,  12  M.  &  W.  809,t  says :  '^  I  do  not  mean  to  say  that  i 
the  decision  of  the  Court  of  Common  rleas  was  not  correct,  as  it  was 
founded  on  facts  which  showed  a  clear  mistake ;  but  I  feel  extremely 
unwilling  to  enlarge  that  rule.  Although  we  may  possibly  do  some 
injustice  in  particular  cases,  I  think  it  better  to  adhere  to  the  principle 
of  not  allowing  awards  to  be  set  aside  for  mistakes,  and  not  to  open  a 
door  to  inquire  into  the  merits,  or  we  shall  have  to  do  so  in  almost  everj 
'('1941  ^^^*"    ^^  ^^^^  latter  case,  the  "("arbitrator  himself  admitted  that 

-■  he  had  made  a  mistake,  and  wished  to  reconsider  the  matter: 
but  the  court,  notwithstanding,  adhered  to  the  general  rule  of  not  allow- 
ing awards  to  be  set  aside  for  mistakes.  Again,  in  Fuller  v.  Fenwick, 
8  C.  B.  706  (E.  C.  L.  R.  vol.  64),  this  court  distinctly  decided  that 
they  would  neither  set  aside  nor  refer  back  an  award  for  an  objection  in 
point  of  law  not  apparent  on  the  face  of  it, — as,  upon  a  suggestion  that 
the  arbitrator  improperly  treated  as  a  penalty  that  which  was  by  the 
express  contract  of  the  parties  stipulated  and  ascertained  damages ;  and 
that  whether  it  was  the  award  of  a  professional  or  of  a  lay  arbitrator. 
Wilde,  C.  J.,  there  says :  '^  The  question  as  to  how  far  the  court  will 
interfere  to  correct  the  mistake  of  an  arbitrator  in  fact  or  in  law,  hat 
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een  presented  in  every  possible  shape.     In  some  of  the  cases,  the  dis- 
assion  has  proceeded  upon  a  supposed  difference, — where  a  matter  of 
iw  was  in  question, — between  a  lay  and  a  professional  arbitrator.  Lord 
illenboroogh  fir8t,(a)  and,  subsequently,  all  the  judges,  repudiated  any 
uch  distinction,  holding,  that,  where  the  parties  have  thought  fit  to 
withdraw  from  the  decision  of  the  ordinary  tribunals,  and  have  selected 
Lheir  own  judge,  they  must  be  content  to  abide  his  judgment.     The 
jaestion  has  ako  been  discussed  in  cases  where  some  point  of  law  has 
>oddenly  arisen  in  the  course  of  the  inquiry,  and  where,  though  the 
matter  was  present  to  the  mind  of  the  arbitrator,  but  little  time  was 
afforded  for  consideration ;  and  the  courts  have  said,  that,  whether  the 
arbitrator  was  a  professional  man  or  a  layman,  they  would  not  inquire 
whether  his  conclusion  was  right  or  not,  unless  they  could,  upon  the 
face  of  the  award,  distinctly  see  that  the  arbitrator,  professing  and 
intending  to  decide  in  accordance  with  law,  had  unintentionally  and 
*mistakenly  decided  contrary  to  law."    And  Maule,  J.,  says:  r^ige 
^^If  the  case  had  been  left  to  follow  the  ordinary  course,  it  would  ^ 
have  been  decided,  as  to  the  facts,  by  a  jury,  and,  as  to  the  law,  by  the 
judge,  with  an  ultimate  appeal  to  a  court  of  error.     The  parties,  for 
5ome  reason,  thought  fit  to  withdraw  the  case  from  that  mode  of  trial, 
and  to  refer  the  whole  to  an  arbitrator,  thinking,  probably,  that  the 
facts  would  be  more  conveniently  ascertained,  and  the  law  more  conve- 
niently determined,  by  one  from  whose  judgment  there  was  no  appeal, 
and  that  an  arbitrator  would,  in  the  particular  case,  be  a  better  judge 
of  the  facts  than  a  jury,  and  of  the  law  than  the  court.     It  is  quite 
true  that  it  is  sometimes  advantageous  to  have  a  matter  decided  by  a 
person  possessing  the  smallest  possible  knowledge  of  law.     These  con- 
siderations have,  in  modern  times,  induced  the  courts  to  deal  much 
more  liberally  with  awards  than  was  formerly  their  practice,  and,  gene- 
rally speaking,  to  hold  them  to  be  final,  unless  some  substantial  objection 
appears  upon  the  face  of  them."     The  same  principle  was  acted  upon 
in  Hagger  v.  Baker,  14  M.  k  W.  9,t  where  Pollock,  C.  B.  says,—"  The 
general  rule  is,  that,  if  an  arbitrator  makes  a  mistake,  which  is  not 
apparent  on  the  face  of  his  award,  the  party  injured  has  no  redress ; 
and  there  is  no  difference  between  a  mistake  in  the  law  of  evidence  and 
in  other  matters.     If  no  corruption  be  shown,  the  court  ought  not  to 
interfere."     And  the  rule  of  law  is  the  same,  whether  the  reference  is 
under  an  order  of  Nisi  Prius  or  under  an  ordinary  judge's  order,  or 
whether  it  be  a  reference  of  the  cause  and  all  matters  in  difference,  or 
a  mere  assessment  of  damages. 

Edward  Janui^  Q.  C,  and  Qtuiinj  in  support  of  the  rule. — It  is  a 
mistake  to  suppose  that  the  rule  is  limited,  as  suggested,  to  cases  of 
i&iaconduct  on  the  part  of  the  arbitrator,  or  to  defects  apparent  on  the 
tue  of  the  *award:  the  court  will  always  interfere  to  prevent  r^ciofi 
iDJtistice,  where  the  arbitrator,  intending  to  act  according  to  law,  *- 
^  decided  contrary  to  law.  One  of  the  earliest  instances  of  this  is  the 
case  of  Kent  v.  Elstob,  8  East  13,  where  Grose,  J.,  said :  ''  The  award 
is  clearly  wrong,  considering  it  to  be  founded  upon  the  reasons  stated  by 
tbe  arbitrator  in  the  paper  delivered  with  it  (which  altogether  must  be 
taken  as  one  instrument) ;  for,  it  appears  from  thence  that  he  proceeded 

(a)  In  Shannui  v.  B«U,  5  It  A  Selw.  604. 
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upon  a  ground  which  cannot  be  supported  in  our  law.  And  he  has  doii 
wrong,  according  to  his  own  principles  and  view  of  the  subject;  for,| 
is  evident  that  he  meant  to  determine  according  to  law,  and  he  has  ntt ' 
taken  it;  therefore  the  award  is  not  such  as  he  intended  it  to  be."  Am 
Lawrence,  J.,  said :  "  It  is  not  necessary  that  the  arbitrator's  reud( 
for  making  his  award  should  appear  upon  the  face  of  it,  in  order  tf 
enable  the  court  to  examine  them.  Here,  there  is  no  doobt  what  til 
arbitrator's  reasons  were,  he  having  himself  delivered  them  in  writing  li 
the  parties,  as  the  grounds  of  his  decision,  from  whence  it  clearlj  ifl^ 

{ears  that  he  has  mistaken  the  law  upon  which  he  meant  to  proeeei 
n  the  present  case,  it  is  true,  it  does  not  appear  upon  the  face  of  tki 
award,  but  it  appears  from  the  affidavits,  on  both  sides,  that  the  arl)i> 
trator,  intending  to  decide  according  to  law,  has  decided  against  it 
Delver  i;.  Barnes,  1  Taunt.  48,  proceeds  upon  the  same  principle  as  Ktfi 
V.  Elstob.    [Williams,  J.— Leggo  v.  Young,  16  C.  B.  626  (E.  C.  L.  R 
vol.  81),  is  a  strong  authority  against  you.     There,  by  an  order  mtdi 
under  the  compulsory  power  given  by  the  Common  Law  Procedure  Ae^ 
1854  (17  k  18  Vict.  c.  125),  s.  8,  a  cause  was  referred,  nothing  beiif  i 
said  about  costs  :  the  umpire,  by  his  award,  ^^  adjudged  that  the  defemi* ' 
ants  should  pay  to  the  plaintiff  159{.  0«.  9d.  in  full  of  all  demands  ii 
the  above-mentioned  action."     The  award  was  accompanied  by  a  note 
*1971  ^^^™  ^^^  ^umpire  to  the  plaintiff,  on  a  separate  piece  of  paper,  liitf 

-■  not  annexed  to  the  award,  in  which  the  umpire  expressed  u 
opinion  that  the  costs  of  the  action,  and  of  the  reference  and  awari 
should  be  paid  by  the  defendants,  and  that  he  would  have  so  ordered, 
but  that  he  could  not  do  so,  inasmuch  as  the  order  of  reference  was  sikoi 
as  to  costs :  and  this  court  held  that  the  parties  were  to  be  bound  bj  Ae 
awards  and  that  the  accompanying  note  could  not  be  looked  at.  [Crow- 
DER,  J. — I  thought  it  was  an  estaUished  rule  that  the  courts  will  not  8e(  i 
aside  an  award  on  the  ground  that  the  arbitrator  has  by  mistake  adjoiii-  i 
cated  wronely  on  a  matter  of  law.]  Hutchinson  v.  Shepperton,  13  Q.  6. 
955  (E.  G.  Ii.  R.  vol.  66),  shows  that  that  it  is  not  an  inflexible  rale.  Lor  I  | 
Denman,  in  delivering  the  judgment  of  the  court,  there  says : — **  Thoagii  \ 
fully  sensible  of  the  propriety  of  observing  the  greatest  caution  wit- 
regard  to  this  subject,  to  avoid  inquiries  which  would  unravel  bj-gon^ 
transactions  and  keep  alive  the  litigation  which  the  parties  had  hupe^i 
to  terminate  by  reference,  we  cannot  think  the  rule  universal  and  sul^tc: 
to  no  exception.  It  is  at  most  one  for  guiding  our  discretion,  v^i<^^ 
cannot  be  so  absolutely  fettered  and  rendered  powerless.'*  [CrowpeR* 
J. — ^In  that  case  there  was  no  misapprehension  of  law.  Williams,  J.— 
The  strongest  case  in  your  favour  is  Jones  v.  Corry,  5  N.  C.  187  (E.  C 
L.  R.  vol.  85),  7  Scott,  106,  7  Dowl.  P.  C.  299,  where  an  arbitrator,  witi 
a  view  of  enabling  one  of  the  parties  litigant  to  make  an  application  to 
the  court,  after  the  publication  of  his  award  stated  matters  which  show^J 
he  had  put  a  mistaken  construction  upon  the  rule  of  reference,  and 
had  misdecided  accordingly ;  and  the  court  received  affidavits  of  these 
facts,  and  set  aside  the  award,  notwithstanding  upon  the  face  of  it  there 
was  no  objection.]  It  clearly  is  not  necessary  that  the  mistake  should 
*1981  ^^  brought  to  the  knowledge  of  the  court  by  what  appears  *on  the 

-I  face  of  the  award,  or  of  a  paper  accompanying  it.  This  is  not 
like  the  case  of  a  reference  of  all  matters  in  difference :  and,  if  there  be 
no  means  of  setting  right  an  error  of  the  arbitrator,  counsel  will  be  verj 
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nwilling  to  refer  questions  of  this  sort.     [Cockburn,  C.  J. — All  diffi- 
edtj  might  be  obTiated  bj  a  stipulation  that  the  arbitrator's  decision 
apoQ  uj  general  principle  should  not  bind  the  parties.]    That  could  nol 
h,n  been  done  here ;  for,  it  was  not  known  that  any  claim  in  respect  of 
the  detention  of  the  vessel  would  be  set  up,  until  after  the  order  of 
refereaoe  had  been  settled.     In  truth,  this  was  not  a  matter  that  was 
isteaded  to  be  referred  at  all.     Broadhurst  v,  Darlington,  2  Dowl.  P.C. 
38,  is  siso  an  authority  to  show,  that,  where  an  arbitrator  to  whon^  a 
ifbrence  is  made  as  to  the  amount  of  damages  the  plaintiff  is  entitled 
to,  intending  to  adopt  the  proper  rule,  by  mistake  fails  to  do  so,  the 
ttvtwill  interpose.    At  all  events,  the  court  may  refer  the  matter  back 
a  the  irbitrator  under  the  very  large  powers  conferred  upon  them  by 
the  8th  section  of  the  Common  Law  rrocedure  Act,  1854,  which  enacts, 
thst,  ^*in  any  case  where  reference  shall  be  made  to  arbitration  as  afore- 
nidjthe  court  or  a  judge  shall  have  power,  at  any  time,  and  from  time  to 
time,  to  remit  the  matters  referred,  or  any  or  either  of  them,  to  the  re* 
cfflisideration  and  redetermination  of  the  said  arbitrator,  upon  such  terms, 
u  to  costs  and  otherwise,  as  to  the  said  court  or  judge  may  seem  proper." 
It  13  not  confined  to  compulsory  references  ordered  under  the  powers  of 
theict:  In  re  Morris,  6  Ellis  &  B.  388  (E.  G.  L.  R.  vol.  88).     [CocK- 
1U15,  C.  J. — Is  not  that  a  power  given  to  the  court,  to  be  exercised 
k eases  where  otherwise  the^  must  have  set  aside  the  award?!    It  is 
iobimtted  that  the  authority  is  not  so  limited.    [Cockbubn,  C.  J . — The 
ittention  of  the  other  side  has  not  been  called  to  this  point  by  the  form 
ef  joor  rule:  and  it  certainly  gives  rise  to  a  very  grave  *ques-  r^iog 
ticn.  The  inclination  of  my  opinion  is,  that  that  section  was  only  ^ 
iatended  to  apply  to  cases  where  the  court  sees  grounds  for  setting 
igide  the  award,  but  where  the  mistake  might  be  set  right  by  sending 
the  mstter  back  to  the  arbitrator.     How  can  that  apply  to  a  case  where 
the  court  feels  that  it  has  no  jurisdiction  to  set  aside  the  award  ?]    It  is 
cadrely  in  the  discretion  of  the  court.    ^Williams,  J. — The  effect  of  your 
argument  is,  that  the  legislature  by  this  provision  for  sending  back  the 
ffi&tter  to  the  arbitrator  intended  to  subvert  the  whole  principles  regu* 
htmg  arbitrations,  and  the  authority  of  the  court.     It  is  a  monstrous 
popotttion.]   In  Bumard  v,  Wainwright,  19  Law  J.,  Q.  B.  423,  after  an 
mrd  made  in  favour  of  B.  against  W.  on  a  submission  to  reference  be- 
tteeo them,  which  contained  a  clause  empoweringthe  court  to  remit  the 
Batters  to  the  reconsideration  of  the  arbitrators,  W.  moved  to  send  back 
the  sward  to  the  arbitrators  on  the  ground  that  since  the  award  he  had 
disco?ered  a  letter  in  the  handwriting  of  B.,  which  contained  material 
evidence  in  his  favour.     The  arbitrators  deposed,  that,  had  such  a  let> 
tef  in  the  handwriting  of  B.  been  produced  at  the  reference,  their  de- 
^sbn  would  have  been  materially  affected.    B.  in  answer  swore  that  the 
letter  was  not  in  his  handwriting,  but  was  an  absolute  forgery.     Wight- 
Sio,  J.,  remitted  the  case  to  the  arbitrators,  for  them  to  say  whether  the 
letter  was  in  B.'s  handwriting,  and,  if  they  found  that  it  was,  then  for 
^  to  reconsider  the  matters  in  difference.    [Crowder,  J. — Was  the 
^bitrator  asked  to  reserve  the  question  for  the  court  under  the  5th  sec- 
tiim  of  the  Common  Law  Procedure  Act,  1854?]    He  was  not. 

CocEBURN,  G.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
Without  entering  into  a  consideration  of  the  merits  of  the  case,  or 
ifiqairing  Whether  or  not  the  arbitrator  was  rieht  in  allowing  r^oOO 
^  mm  in  qoestion  as  damages  in  the  action,  I  am  of  opinion  ^  ^^ 
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that  we  have  no  jurisdiction.  It  is  not  easy  to  reconcile  all  the  decisiou 
as  to  how  far  the  court  will  interfere  with  the  determination  of  an  aTii- 
trator,  whether  upon  the  law  or  upon  the  facts.  But  the  modem  easel 
which  have  been  cited  certainly  go  the  length  of  deciding,  that,  unles 
there  be  something  upon  the  face  of  an  award  to  show  that  the  arbitnt«r 
has  proceeded  upon  grounds  which  are  not  sustainable  in  point  of  lav, 
the  court  will  not  entertain  an  objection  to  it.  Flaviell  t;.  The  Eastern 
Counties  Railway  Company,  2  Ezch.  844,t  is  very  much  to  the  purpose. 
There,  a  writ  having  issued  in  an  action  of  debt  against  an  incorporated, 
railway  company,  the  defendants'  attorney  consented  to  a  judge's  order 
referring  to  arbitration  ^^the  claims  of  the  plaintiff  in  the  action."  The', 
plaintiff  claimed  before  the  arbitrator  a  sum  for  extra  work  occasioned 
by  the  defendants'  breach  of  covenant  in  not  giving  the  plaintiff  posses- 
sion of  certain  land  at  a  stipulated  time.  The  arbitrator  entertained 
this  claim,  though  objected  to,  and  awarded  the  plaintiff  a  sum  in  respect 
of  it.  The  court  refused  to  set  aside  the  award :  and,  upon  a  motion  to 
enforce  it,  under  the  1  &  2  Vict  c.  110,  s.  18,  it  was  held,  that,  if  ik 
matter  in  dispute  were  not  within  the  jurisdiction  of  the  arbitrator,  tbe 
defendants  should  have  applied  to  the  court  to  revoke  the  submisaon; 
but,  not  having  done  so,  and  the  plaintiff  having  set  up  this  matter  as 
^'  a  claim  in  the  action,"  and  the  arbitrator  having  so  decided  in  respect 
of  it,  his  award  was  binding,  however  erroneous.  The  court  ther« 
refused  to  interfere,  upon  the  general  principle,  that  they  will  not,  ai 
Parke,  B.,  observes  in  the  course  of  the  argument,  set  aside  the  decision 
of  one  whom  the  parties  have  selected  to  be  the  judge  of  the  law  and  the 
fact.  So,  here,  the  parties  have  selected  their  own  tribunal ;  *and  they 
*2011  ^^^  bound  by  the  decision,  be  it  right  or  wrong.  The  onlj 
•^  remaining  question  is,  whether  or  not  the  court  is  called  upon  t^ 
interfere  by  reason  of  the  8th  section  of  the  Common  Law  Procedure 
Act,  1854, 17  &  18  Vict.  c.  125.  It  is  true  that  section  gives  the  court 
authority,  in  any  case  where  reference  shall  be  made  to  arbitration,  at 
any  time,  and  from  time  to  time,  "  to  remit  the  matters  referred,  or  any 
or  either  of  them,  to  the  reconsideration  and  redetermination  of  the 
said  arbitrator,  upon  such  terms,  as  to  costs  and  otherwise,  as  to  the  said 
court  or  judge  may  seem  proper."  I  am,  however,  clearly  of  opinion 
that  it  was  not  intended  by  that  enactment  to  alter  the  general  law  as  to 
the  principles  upon  which  the  courts  had  been  in  the  habit  of  acting  in 
determining  whether  they  would  or  would  not  set  aside  awards;  bat 
merely  to  give  the  court  power  to  remit  the  matter  to  the  arbitrator  for 
reconsideration  in  all  cases,  though  the  submission  should  not  contain 
that  extremely  useful  clause  giving  them  that  power,  where  it  turned  oat 
that  there  was  a  fatal  defect  in  the  award,  but  of  such  a  nature  as  not 
to  render  it  expedient  to  set  aside  the  award,  and  thus  render  nugatory 
all  the  expense  that  had  been  incurred  under  the  reference.  I  see 
nothing  on  the  face  of  this  award  that  would  have  justified  the  court  in 
interfering  to  set  it  aside,  and  therefore  I  think  it  is  not  a  case  in  which 

i'urisdiction  to  send  it  back  to  the  arbitrator  is  conferred  upon  us  by  s.  8. 
therefore  think  this  rule  should  be  discharged. 
One  word  as  to  the  inconvenience  which,  it  has  been  suggested,  might 
arise  from  holding  parties  conclusively  bound  by  the  decision  of  an  arbi* 
trator  upon  a  nice  and  intricate  point  of  law,  in  cases  where  a  mertt 
question  of  amount  of  damages  is  referred  to  him.  That  inconvenience, 
if  it  be  one,  may  always  be  obviated  by  introducing  into  the  submissioi 
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T  order  of  reference  ""a  clause  enabling  either  party  to  call  upon  r^cnno 
he  arbitrator  to  reserve  any  question  of  law  that  might  arise  for  ^ 
he  decision  of  the  court.  Besides,  there  is  a  provision  in  this  statute 
B.  5)  enabling  the  arbitrator,  "  if  he  shall  think  fit,  and  it  is  not  pro- 
vided to  the  contrary,  to  state  his  award,  as  to  the  whole  or  any  part 
hereof,  in  the  form  of  a  special  case  for  the  opinion  of  the  court." 
That  course  might  have  been  taken  here ;  but  it  does  not  appear  that 
^e  arbitrator  was  called  upon  by  either  party  to  do  so.  They  have, 
;herefore,  no  ground  for  complaining  that  their  rights  are  concluded  by 
the  award. 

Williams,  J. — ^I  am  entirely  of  the  same  opinion.     The  law  has  for 
many  years  been  settled,  and  remains  so  at  this  day,  that,  where  a  cause 
or  matters  in  difference  are  referred  to  an  arbitrator,  whether  a  lawyer 
or  a  layman,  he  is  constituted  the  sole  and  final  judge  of  all  questions 
both  of  law  and  of  fact.     Many  cases  have  fully  established  that  position, 
where  awards  have  been  attempted  to  be  set  aside  on  the  ground  of  the 
admission  of  an  incompetent  witness  or  the  rejection  of  a  competent  one. 
The  court  has  invariably  met  those  applications  by  saying,  ^'  You  have 
constituted  your  own  tribunal ;  you  are  bound  by  its  decision."     The 
only  exceptions  to  that  rule,  are,  cases  where  the  award  is  the  result  of 
corruption  or  fraud,  and  one  other,  which,  though  it  is  to  be  regretted, 
is  now,  I  think,  firmly  established,  viz.  where  the  question  of  law  neces- 
sarily arises  on  the  face  of  the  award,  or  upon  some  paper  accompanying 
and.  forming  part  of  the  award.     Though  the  propriety  of  this  latter 
may  very  well  be  doubted,  I  think  it  may  be  considered  as  established. 
This  is  simply  the  case  of  a  reference  to  an  arbitrator  before  whom  has 
arisen  a  question  of  law  which  he  has  decided,  and,  for  the  purpose  of 
this  motion,  must  be  assumed  to  have  ^decided  ill.     I  think  we  r«oo3 
have  no  right  to  interfere.     But  it  is  said  that  the  law  upon  this  ^ 
subject  has  been  varied  by  the  8th  section  of  the  Common  Law  Proce- 
dure Act,  1854,  and  that  we  ought  under  the  authority  of  that  section 
to  send  the  matter  back  to  the  arbitrator,  with  an  intimation  that  he  has 
decided  wrong,  and  a  direction  to  decide  otherwise.     I  think  it  is  impos- 
sible to  say  that  this  clause  has  so  far  varied  the  law  as  to  alter  the 
power  and  character  of  the  arbitrator,  and  to  enable  us  to  say  that  his 
decision  shall  no  longer  be  final  either  as  to  the  law  or  the  facts.     This 
provision  of  the  statute  was  intended  merely  to  introduce  into  every 
order  of  reference  the  clause  familiarly  known  as  '^  Mr.  Richards's  clause.  * 
Nobody  ever  dreamt  that  the  introduction  of  that  clause  into  the  order 
bad  the  effect  of  altering  the  law  as  to  the  decision  of  the  arbitrator 
being  conclusive. 

Crowdbr,  J. — I  take  it  that  the  general  rule  of  law  is  clear  and  well 
ascertained,  that  the  court  will  not  interfere  to  set  aside  an  award  which 
ia  good  upon  the  face  of  it,  on  the  ground  that  the  arbitrator  has  mnde 
t  mistake  whether  of  fact  or  of  law.  Having  selected  their  own  judge, 
the  parties  are  bound  by  his  decision.  That  this  is  the  general  rule, 
indeed,  is  admitted ;  but  it  is  said  that  this  case  forms  an  exception  to 
that  general  rule ;  for  that  tLe  parties  are  not  to  be  supposed  to  have 
made  the  arbitrator  the  judge  t^'  decide  the  particular  matter  now  in 
question.  It  seems  to  me  that  tKis  is  a  fallacy.  The  arbitrator  was 
chosen  by  both  parties  to  decide  upon  the  amount  of  damages  the  plain- 
^  was  entitled  to  recover.    It  so  happens  that  a  portion  of  the  damages 
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was  not  contemplated  at  the  time  the  order  of  reference  was  made,  viz. 
the  deduction  by  the  commissioners  of  the  Admiralty  of  freight  for  the 
^2041  P®^^^^  during  which  the  vessel  was  under  repair,  *and  bo  unabk 
J  to  perform  the  service  for  which  she  was  engaged.  That  matter 
was  brought  before  the  arbitrator,  and  he  has  decided  it.  I  see  do 
reason  in  this  case  to  depart  from  the  general  rule,  which  seems  to  me 
to  be  a  very  convenient  and  proper  one.  Even  in  a  case  where  the  ar- 
bitrator haa  made  a  clear  mistake  as  to  figures, — In  re  Hall  and  Hinds, — 
the  court  doubted  its  power  to  rectify  it.  It  was  insisted,  that  at  all 
events,  we  ought  to  interfere  by  virtue  of  the  power  given  to  the  court 
by  the  8th  section  of  the  Common  Law  Procedure  Act,  1854.  This  vas 
an  entirely  new  suggestion,  which  was  started  suddenly  upon  ns  in  tlie 
course  of  the  argument.  It  struck  me  at  once  as  beine  highly  improbable 
that  that  section  should  have  the  effect  of  altering  tne  general  rule  of 
law :  and,  on  further  reflection,  it  seems  to  me  to  be  quite  clear  that  it 
was  not  so  intended,  and  does  not  so  operate.  The  intention  of  the  8Ui 
section  evidently  was,  to  give  the  court  the  same  power  in  all  cases  to 
send  back  an  award  for  reconsideration,  as  they  before  had  only  in  those 
oases  where  the  submission  or  order  contained  a  special  provision  to  that 
effect.  If,  as  is  suggested,  the  statute  altered  the  law  in  this  respect, 
the  consequence  would  be  that  the  court  would  in  almost  every  case  be 
called  upon  to  interfere, — a  consequence  which  would  very  materially 
impair  the  utility  of  arbitration. 

WiLLBS,  J. — 1  am  entirelv  of  the  same  opinion,  and  I  should  hare 
been  of  that  opinion  if  I  had  come  to  the  conclusion  that  that  very  ex- 
perienced arbitrator,  Mr.  Richards,  had  decided  this  matter  as  errone- 
ously as,  upon  reading  the  affidavits,  I  am  satisfied   that  he  decided 
rightly.     The  parties  agreed  to  take  his  decision  upon  the  question  of 
damages  instead  of  that  of  the  court  and  jury ;  ana,  if  we  were  now  to 
substitute  ours  for  his,  we  should  be  acting  contrary  to  the  agreement 
*2051  *^^  ^^^  parties,  and  without  jurisdiction.     It  is  quite  clear,  that, 
^  before  the  passing  of  the  last  Common  Law  Procedure  Act,  the 
court  could  not,  as  a  general  rule,  interfere  with  the  discretion  of  an 
arbitrator.    An  exception  had  been  introduced  in  the  case  of  a  mistake 
of  law  apparent  on  the  face  of  the  award.     I  do  not  say  that  my  reason 
assents  to  that  exception.   We  are  bound  by  the  course  of  the  decisions. 
I  regret  that  we  are  so.     However,  this  case  does  not  come  within  the 
exception.     Then  it  is  said,  that  though  irrespectively  of  the  Common 
Law  Procedure  Act,  the  court  might  have  no  jurisdiction  to  set  aside  the 
award,  yet  they  have  power  under  s.  8  to  send  the  matter  back  to  the 
arbitrator  for  reconsideration.   It  is  obvious  that  this  would  open  a  door 
to  much  inconvenience,  uncertainty,  and  fraud, — ^besides  leading  to  the 
manifest  absurdity,  that  the  court  would  be  exercising  a  jurisdiction,  not 
npon  a  special  case,  as  is  provided  by  s.  5,  but  upon  affidavit.    It  would 
be  absurd  to  hold,  that,  where  no  special  case  was  stated  under  s.  5,  the 
whole  matter  is  to  be  thrown  at  large  and  be  disposed  of  upon  affidavit 
under  s.  8.     It  seems  to  me  that  the  8th  section  was  simply  intended  to 
enable  the  court  to  send  back  a  case  to  the  arbitrator,  in  all  cases  where, 
otherwise,  by  reason  of  the  want  of  a  clause  for  that  purpose,  they  would 
have  been  precluded  from  so  doing.  With  respect  to  the  case  of  Burnard  v. 
Wainwright,  1  L.  M.  &  P.  455, 1  neither  express  assent  nor  dissent 
from  the  doctrine  there  laid  down.    The  rule  must  be  discharged. 
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Bgle9y  Serjt.,  for  the  plaintiff,  asked  for  costs. 
Quain. — The  rule  is  not  moved  with  costs. 

WiLL£S,  J. — Where  a  rule  to  set  aside  an  award  is  discharged,  it  is 
always  discharged  with  costs.  Rule  discharged,  with  costs. 
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Bj  a  deed  of  selUemextt  made  by  the  defendant  in  1842,  under  »  power  contained  in  his  faiher'i 

irin,  &  term  of  1000  years  in  certain  estates  was  limited  to  Teed  and  White,  in  trust,  by  mort- 

gaf^  salei,  or  otherwise,  to  raise  a  sum  not  exceeding  10,000/.  for  payment  of  the  defendant's 

debts ;  and  in  1843  the  trustees  assigned  the  term  by  way  of  mortgage  to  A.  and  B.,  the 

defendant  being  a  party  to  the  deed,  eorenanting  for  payment  of  the  principal  and  interest, 

and  alao  for  dtle  in  the  trustees,  and  for  quiet  enjoyment  by  the  mortgagees  in  case  of  default 

This  assignment  contained  a  power  to  the  defendant  to  lease,  hy  and  with  the  content  and 

^pprohatiom  of  the  mortfogte;  their  kein,  Ac.     In  1840,  the  defendant,  without  having 

obtained  the  consent  of  the  mortgagees,  granted  a  lease  of  part  of  the  lands  to  the  plaintiff, 

with  a  corenant  for  quiet  enjoyment  during  the  term,  "  without  the  let,  suit^  trouble,  denial, 

evietuM,  moU$tation,  or  ditturbanee  of  the  lessor,  his  heirs  or  assigns,  or  any  person  or  persons 

claiming  or  deriying,  or  to  claim  or  derire,  by,  from,  or  under  him,  them,  or  any  of  them." 

The  plaintiff  in  1851  received  a  notice  from  the  sunriving  mortgagee,  informing  him  of  the 

mortgage,  and  that  the  principal  and  interest  were  unpaid  and  in  arrear,  and  requiring  the 

plaintiff  to  pay  rent  to  him.    Having  consulted  his  attorney,  and  finding  that  he  could  not 

sueeettfully  resist  the  claim  of  the  mortgagee,  the  plaintiff  consented  to  give  up  possession 

of  the  land  to  him,  and  the  mortgagee  entered  and  took  possession, — paying  the  plaintiff  7bL 

as  a  compensation  for  certain  improvements. 

Upon  a  ease  stated  for  the  opinion  of  the  court : — Held,  that  the  plaintiff  was  entitled  to  main* 

tun  an  action  upon  the  covenant  for  quiet  enjoyment^ — the  facts  showing  an  eviction,  or,  at 

aU  events,  a  molestation  and  disturbance  of  the  plainUff,  by  one  claiming  title  by,  from,  or 

under  the  defendant 

The  breach  assigned  in  the  declaration  alleged  an  "eviction"  only,  and  that  by  one  having  title 

"  by  virtue  of  a  mortgage  theretofore  to  him  made  by  the  defendant :" — The  court  amended 

the  declaration,  by  alleging  the  eviction  to  have  been  by  one  claiming  "  by,  from,  or  under 

the  defendant,"  and  adding  that  the  plaintiff  was  ''molested  and  disturbed"  in  his  ezyoyment 

of  the  premises. 

This  was  an  action  brought  by  the  plaintiff  to  recover  lOOOZ.  damages 
against  the  defendant,  for  an  alleged  breach  of  a  covenant  for  quiet  en* 
joyment  of  a  mansion  and  property  at  Cherrymount,  in  the  county  of 
Waterford,  in  Ireland. 

The  declaration  stated,  that  theretofore,  to  wit,  on  the  26th  of  May, 
1846,  the  defendant  by  deed  let  to  the  plaintiff  certain  lands  at  Cherry- 
mount,  in  the  county  of  Waterford,  in  Ireland,  to  have  and  to  hold  all  and 
lingular  the  said  demised  premises,  together  with  their  and  every  of  their 
rights,  members,  and  appurtenances,  unto  the  plaintiff,  his  heirs,  oz- 
ecators,  administrators,  and  assigns,  from  the  29th  of  September  then 
last  past,  for  and  during  the  natural  lives  and  life  of  the  plaintiff  and 
bis  the  plaintiff's  wife,  and  the  survivor  of  them,  or  for  and  during  the 
full  term,  time,  and  space  of  thirty-one  years  from  the  said  29th  of 
September,  ^whichever  of  the  said  terms  should  longest  last:  r^roQ? 
That  the  defendant  did  in  and  by  the  said  deed  covenant  with  ^  '^ 
the  plaintiff  that  he  the  plaintiff  should  and  might  peaceably  and  quietly 
We,  hold,  occupy,  possess,  and  enjoy  tlio  said  demised  premises,  with 
their  and  every  of  their  appendances  and  appurtenances,  during  the 
term  thereby  granted,  without  the  let,  suit,  trouble,  denial,  eviction, 
noteitotton  or  aiiturbance  of  the  defendant  or  his  heirs  or  assigns,  or  any 
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person  or  persons  claiming  or  deriving  or  to  claim  or  derive,  bj,  from, 
or  under  him,  them,  or  any  of  them :  That  by  virtue  of  the  said  inden- 
ture, the  plaintiff  afterwards,  and  before  this  suit,  entered  into  and  upon 
the  said  demised  premises,  and  became  and  was  possessed  thereof  for  the 
said  term  so  to  him  thereof  granted  as  aforesaid :  Breach,  that,  although 
the  plaintiff  had  always  from  the  time  of  the  making  of  the  said  deed 
thitherto  observed,  performed,  fulfilled,  and  kept  all  and  singular  the 
covenants  and  agreements  in  the  said  indenture  contained  on  his  part  to 
be  observed,  performed,  fulfilled,  and  kept ;   yet  the  plaintiff  did  not 
during  the  said  term  peaceably  and  quietly  have,  hold,  occupy,  possess, 
and  enjoy  the  said  demised  premises  and  appurtenances  according  to  the 
said  covenant  [biUj  on  the  contrary  thereof  \{a)  after  the  making  of  the 
said  deed,  and  during  the  said  term  thereby  granted,  and  whilst  the 
plaintiff  was  possessed  of  the  said  demised  premises,  with  their  appurte- 
nances, one  Hilary  Frederick  L'Estranse,  who  before  and  at  the  time  of 
the  making  of  the  said  deed,  and  contmually  from  thence  until  and  at 
the  time  of  the  eviction  and  expulsion  thereinafter  mentioned,  had,  and 
who  still  had,  lawful  right  and  title  to  the  said  premises,  with  the  appur- 
tenances [to  wit,  by  virtue  of  a  mortgage  thereof  ^theretofore  to 
him  made  by],(5)  by,  from^  and  under  the  defendant,  and  nd  bg 
or  under  the  plaintiff j  did  enter  into  the  said  premises,  with  the  appur- 
tenances, claiming  such  right  and  title  to  the  9ame  as  aforesaid^  and  mo- 
lested and  disturbed  the  plaintiff  in  his  enjoyment  thereof ,  and  ejected, 
expelled,  and  removed  tne  plaintiff  therefrom,  and  kept  and  held  out, 
and  still  kft)t  and  held  out,  him  the  plaintiff  from  his  possession  and 
occupation  tnereof, — ^by  reason  of  which  premises  the  plaintiff  had  not 
only  entirely  lost  and  been  deprived  of  the  said  demised  premises,  with 
their  appurtenances,  but  also  a  large  sum  of  money,  to  wit,  500Z.  by  him 
paid,  laid  out,  and  expended  in  and  about  the  repairing  and  permanently 
improving  the  said  premises,  and  was  compelled  to  sell  off  his  the  plain- 
tiff's stock  of  and  belonging  to  the  said  premises,  in  great  haste,  and  at 
a  considerable  sacrifice  and  loss :  And  the  plaintiff  claimed  10002. 

The  defendant  pleaded, — first,  non  est  factum, — secondly,  that  the 
plaintiff  did  during  the  said  term  peaceably  and  quietly  have,  hold, 
occupy,  possess,  and  enjoy  the  said  demised  premises  and  appurtenances, 
according  to  the  said  covenant,  and  that  the  said  premises,  with  the 
appurtenances,  were  not  entered  into,  nor  was  the  plaintiff  ejected, 
molested^  disturhedy  expelled,  or  removed  therefrom,  or  kept  or  held  oat 
from  his  possession  or  occupation  thereof,  as  alleged.     Issue  thereon. 

The  cause  came  on  for  trial  before  Jervis,  C.  J.,  at  the  sittings  for 
London  after  Trinity  Term,  1856,  when  a  verdict  was  taken  for  the 
plaintiff,  with  lOOOI.  damages,  and  40«.  costs,  subject  to  the  opinion  of 
the  court  upon  the  following  case : — 

*2091  ^  ^^  early  part  of  the  year  1846,  the  plaintiff  was  desiroos 
-■  of  taking  and  renting  a  certain  mansion-house,  with  buildings, 
lands,  and  premises,  situate  at  a  place  called  Cherrymount,  in  the  county 
of  Waterford,  in  Ireland :  and,  on  the  26th  of  May,  1846,  the  defendant 
by  lease  granted  and  demised  to  the  plaintiff  all  that  part  of  Cherry- 

(o)  TheM  wordi  were  straok  out  on  the  Argiiiiient»  at  the  suggestion  of  WiUes,  J.,  end  tbt 
word  "and"  substituted. 

(6)  The  words  within  brackets  were  struck  out,  and  those  in  italics  inserted  on  the  amend 
Bent 
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Tzionnt  then  lately  in  the  possession  of  L.  Sheridan,  and  then  in  the 
plaintiff's  actual  possession,  amounting  to  61a.  3r.  SOp.,  together  with 
tike  dwelling-house,  offices,  and  appurtenances,  to  hold  the  said  demised 
premises,  with  their  rights,  members,  and  appurtenances,  unto  the  plain- 
tiff and  his  heirs,  from  the  29th  of  September  then  last  past,  during  the 
natural  lives  and  life  of  the  said  plaintiff  and  Sarah  Carpenter,  his  wife, 
and  the  survivor  of  them,  or  for  and  during  the  term,  time,  and  space 
of  thirty-one  years  from  the  said  29th  of  September,  fully  to  be  com- 
plete and  ended,  whichever  of  the  said  terms  should  longest  last,  he  the 
plaintiff  yielding  and  paying  the  annual  rent  of  92/.  18«.,  and,  amongst 
other  covenants  in  the  said  lease,  was  the  following, — ^^  And,  further, 
that  he  the  said  plaintiff,  his  heirs,  &o.,  paying  the  said  reserved  yearly 
rent,  and  performing  the  covenants  and  agreements  on  his  and  their 

Sarts  to  be  paid  and  performed,  shall  and  may  peaceably  and  quietly 
ave,  hold,  occupy,  possess,  and  enjoy  the  said  demised  premises,  with 
their  appendances  and  appurtenances,  during  the  term  thereby  granted, 
without  the  let,  suit,  trouble,  denial,  eviction,  molestation,  or  disturb- 
ance of  the  said  defendant,  his  heirs  or  assigns,  or  any  person  claiming 
or  deriving,  or  to  claim  or  derive,  by,  from,  and  under  him  or  them,  or 
any  of  them." 

The  lease  was  duly  executed  by  the  defendant  on  the  day  it  bears 
date;  and  the  plaintiff  entered  into  and  upon  the  said  demised  premises, 
and  took  possession  thereof,  according  to  the  terms  of  the  lease,  and 
continued  in  possession  thereof  until  the  15th  of  '^'September,  p^o-i  a 
1851,  when  he  received  and  was  served  with  a  notice  by  one  *- 
Hilary  Frederick  L'Estrange,  in  the  words  and  figures  following : — 

'^  Whereas,  by  indenture  bearing  date  the  15th  of  September,  1843, 
and  made  between  John  Godfrey  Teed,  of,  &c.,  and  Edmund  White,  of, 
&c.,  of  the  first  part,  Henry  Parker,  of,  &c.,  of  the  second  part,  and 
Thomas  L'Estrange,  of,  &c.,  and  Hilary  Frederick  L'Estrange,  of,  &;c., 
of  the  third  part,  the  lands  of  Conneragh,  situate  in  the  barony  of  Cosh- 
bride,  in  the  county  of  Waterford,  and  also  the  lands  of  Ballyrussell, 
situate  in  the  barony  of  Coshmore  and  Coshbride,  and  county  of  Water- 
ford,  and  the  lands  of  Old  and  New  Conniky  and  Moneygowin,  consist- 
mg  of  arable,  meadow,  and  pasture,  and  containing  in  the  whole,  by 
estimation,  90oa.  Ir.  20p.  English  statute  measure,  be  the  same  more  or 
less,  situate,  lying,  and  oeing  in  the  barony  of  Kynatallon,  and  county 
of  Cork,  were  conveyed  in  mortgage  to  the  said  Thomas  L'Estrange  and 
Hilary   Frederick    L'Estrange,   their    executors,   administrators,   and 
assigns,  for  a  term  of  one  thousand  years,  to  secure  the  sum  of  10,8'OOZ. 
therein  mentioned,  subject  to  redemption  on  payment  of  the  said  prin- 
cipal sum,  and  interest  thereon,  upon  the  15th  of  September  then  next 
following :  and  it  was  thereby  provided,  that,  if  default  should  be  made 
in  payment  of  the  said  sum  of  10,8002.  and  interest,  or  any  part  thereof, 
unto  the  said  Thomas  L'Estrange  and  Hilary  Frederick  L'Estrange, 
their  executors,  administrators,  and  assigns,  at  the  time  aforesaid,  then 
it  should  and  might  be  lawful  to  and  for  the  said  Thomas  L'Estrange 
and  Hilary  Frederick  L'Estrange,  their  executors,  administrators,  and 
assigns,  from  time  to  time  and  at  all  times  thereafter  peaceably  and  quietly 
to  enter  into  and  upon,  and  to  hold,  use,  occupy,  possess,  and  enjoy  the  said 
hinds,  and  every  part  thereof,  and  to  receive  and  take  the  rents,  rtoii 
^iasnesy  and  profits  thereof  to  and  for  his  and  their  own  use  and  ■- 
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benefit  for  the  residue  of  the  said  term  of  one  thousand  years :  and  it  was 
thereby  declared  by  and  between  the  said  Thomas  L'Estrange  and  Hikrj 
Frederick  L'Estrange  that  the  said  sum  of  10,8002.  was  money  belonging 
to  them  upon  a  joint  contract,  and  that,  in  the  event  of  the  decease  of  either 
of  them,  the  receipt  or  receipts  of  the  survivor  of  them  should  be  a  good 
and  sufficient  discharge  or  discharges :  And  whereas  the  said  Thomas 
L'Estrange  is  since  dead :  And  whereas  the  said  principal  sum  of  10,300t 
was  not,  nor  was  any  part  thereof,  paid  at  the  time  appointed  for  pay- 
ment thereof,  but  the  whole  of  the  same,  and  a  large  arrear  of  interest 
thereon,  still  remains  due :  Now,  take  notice  that  I  the  said  H.  F. 
L'Estrange  hereby  caution  the  several  tenants  of  the  said  lands  from 

faying  any  of  the  said  rents  to  the  said  Henry  Parker,  or  any  one  on 
is  behalf,  or  to  any  one  save  unto  me  the  said  H.  F.  L'Estrange,  or  to 
an  agent  lawfully  appointed  by  me :  And  I  hereby  further  require  the 
said  tenants  not  to  allow  the  said  Henry  Parker,  or  any  other  person, 
without  permission  in  writing  from  me,  to  cut  any  of  the  timber  or  other 
trees  on  the  lands,  or  any  part  thereof.  Dated  this  15th  day  of  Sep- 
tember, 1851.  (Signed)  Hilart  Frederick  L'Estrange. 

^'  To  the  several  tenants  on  the  lands  aforesaid." 

The  plaintiff,  until  he  received  the  notice  of  the  15th  of  September, 
1851,  hereinbefore  set  forth,  had  no  notice  or  knowledge  of  the  s^d 
mortgage,  and  was  not  aware  of  the  existence  thereof. 

The  plaintiff's  term  granted  by  the  said  lease  had  not  expired  when 
the  said  H.  F.  L'Estrange  90  took  po99e$iion  ;(a)  but  the  lease  was  still 
in  force  and  effect. 

In  September,  1851,  the  plaintiff^  who  up  to  that  time  had  occupied 
the  premises  and  spent  a  considerable  sum  of  money  upon  them,  being 
*2121  ^^^^^^  ^7  ^^  attorney  (after  '^'investigating  the  title)  that  he 
-I  could  not  dispute  Mr.  L'Estrange's  title,  and  under  that  impres- 
sion quitted  the  property,  and  did  not  prevent  Mr.  L'Estrange  from 
entering.  Mr,  L'Estrange  thereupon  did  enter  and  take,  and  has  since 
kept  possession  without  opposition,  he  payins  the  plaintiff  at  the  time 
of  his  taking  possession  the  sum  of  75Z.,  and  the  plaintiff  receiving  it 
without  prejudice  to  his  right,  if  any,  against  the  now  defendant. 

Proceedings  were  taken  in  the  Encumbered  Estates  Court  in  Ireland, 
by  a  judgment  creditor,  relative  to  the  said  premises  so  demised  by  the 
defendant  to  the  plaintiff ;  and,  the  said  property  being  in  that  court  for 
administration  pursuant  to  the  statutes,  the  following  order  was  made 
at  the  instance  of  the  plaintiff: — 

^*  Encumbered  estates  Court 
^'  Estate  of  Henry  Parker    •        .        •        Owner. 
^^  Roger  Qreene  Davis  and  others  .        Petitioners. 

^^  It  is  hereby  consented  and  agreed  by  Thomas  Carpenter,  Esq.,  and 
Hilary  Frederick  L'Estrange,  that,  in  consideration  of  the  sum  of  75/. 
in  hand  this  day  paid  to  him  the  said  Thomas  Carpenter  by  the  said  H. 
F.  L'Estrange,  the  said  Thomas  Carpenter  abandons  all  claim  as  against 
the  said  H.  F.  L'Estrange,  or  the  funds  to  be  realized  by  sale  of  the 
estates  in  this  matter,  for  compensation  or  otherwise  under  the  order  of 
Mr.  Commissioner  Hargreave,  bearing  date  the  4th  of  June,  1852,  and 
under  the  covenant  in  the  lease  of  the  lands  of  Cherrymount  bearing 

(a)8ie. 
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date  the  26th  of  May,  1846,  and  for  the  costs  of  the  said  Thomas  Gar* 
penter  of  the  objections  filed  by  him  and  of  the  motion  made  the  said 
4th  of  Jane,  1852 :  And  it  is  further  consented  and  agreed  that  the  said 
H.  F.  L'Estrange  be  at  liberty  to  take  immediate  possession  of  the  said 
honse  and  lands  of  Cherrymount,  and  all  fixtures  and  crops  thereon ; 
and  that  the  said  Thomas  Carpenter  do  give  up  all  *claim  there-  r«o-i  o 
to,  or  any  compensation  in  respect  thereof,  against  the  funds  in  '- 
this  matter :  this  agreement  or  consent,  however,  to  be  without  pre- 
judice to  any  proceedings  which  the  said  Thomas  Carpenter  may  think 
fit  to  take,  under  the  said  covenant  in  the  said  lease,  or  otherwise, 
against  Mr.  Henry  Parker  or  Mr.  M.  Greene,  or  either  of  them,  per- 
sonally, or  against  any  fund  which  may  become  payable  or  be  allocated 
to  them,  or  either  of  them,  out  of  the  funds  in  this  matter,  for  compen- 
nation,  costs,  or  otherwise.    Dated  this  12th  of  June,  1852. 

(Signed)  '^  R.  6.  Durdin,  solicitor  for  the  said 

Thomas  Carpenter. 
^'  Thomas  Grier,  solicitor  for  the  said 

H.  F.L'ESTRANOK." 

The  said  mortgage  mentioned  in  the  said  notice  was  made  under  the 
power  recited  therein :  and  in  the  same  mortgage  the  following  power 
of  leasing  was  contained : — 

*^  Provided  always,  and  it  is  hereby  declared  and  agreed  by  and 
between  the  said  several  persons  parties  hereto,  that  it  shall  and  may  be 
lawful  for  the  said  Henry  Parker,  John  Robert  Theophilus  Hastings 
Parker,  Henry  Francis  Hastings  Parker,  George  Ferdinand  Hastings 
Parker,  and  Philip  Reginald  Hastings  Parker,  and  for  such  other  son  of 
the  said  Henry  Parker  begotten  during  the  lifetime  of  the  said  testator, 
and  to  be  born  as  aforesaid  (if  any  such  there  shall  be),  severally  and 
respectively,  at  any  time  or  times  during  their  respective  lives,  when 
ana  as  they  shall  respectively,  by  virtue  of  any  of  the  limitations  here- 
inbefore contained,  be  in  the  actual  possession  and  receipt  of  the  rents, 
issues,  and  profits  of  the  said  several  towns,  villages,  lands,  heredita- 
ments, and  premises  hereinbefore  mentioned  and  intended  to  be  herebv 
released,  and  to  and  for  the  guardian  or  guardians  of  any  and  each 
mmor  who  by  virtue  of  the  limitations  hereinbefore  ^contained  r^oM 
shall  for  the  time  being  be  entitled  to  the  actual  possession  and  '- 
receipt  of   the  rents,  issues,  and  profits  of  the  same  several  towns, 
villages,  lands,  hereditaments,  and  premises,  either  as  tenant  for  life  or 
tenant  in  tail  male,  during  his  respective  minority,  by  any  deed  or  deeds 
sealed  and  delivered  in  the  presence  of  two  or  more  credible  witnesses, 
to  demise  or  let  all  or  any  part  or  parts  of  the  said  several  towns. 
Tillages,  lands,  hereditaments,  and  premises,  to  any  person  or  persons 
for  any  term  or  number  of  years  not  exceeding  twenty-one  years  in 
possession ;  and  also  to  demise  or  lease  all  or  any  part  or  parts  of  the 
said  several  towns,  villages,  lands,  hereditaments,  and  premises,  for  one 
life  or  for  two  or  three  lives  in  being  at  the  same  time,  or  for  any  term 
or  number  of  years  determinable  on  the  dropping  of  one  life  or  two  or 
three  lives  in  being  at  the  same  time,  either  in  possession  or  reversion, 
but  so  as  to  wear  out  or  be  determinable  on  the  dropping  of  the  lives 
of  three  persons  all  in  being  at  one  and  the  same  time,  or  for  one  life 
or  two  or  three  lives  in  being  at  one  and  the  same  time,  with  a  further 
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term  of  thirty-one  years  to  take  effect  after  the  expiration  of  the  last 
subsisting  life ;  and  also  to  demise  or  lease  all  or  any  part  or  parts  of 
the  said  hereditaments  and  premises  mentioned  to  be  hereby  released,  to 
any  person  or  persons  who  shall  be  willing  and  shall  accordingly  by  such 
demise  or  lease  covenant  and  agree  to  improve  the  same  by  erecting  or 
building  thereon  any  new  house  or  houses,  erections  or  buildings,  or  to 
rebuild  or  repair  any  of  the  messuages,  tenements,  or  buildings  which 
now  are  or  hereafter  shall  be  on  the  premises,  and  to  expend  such  sums 
of  money  in  such  improvements  as  shall  be  an  adequate  consideration 
for  the  interest  to  be  departed  with  in  such  parts  of  the  said  heredita- 
ments so  to  be  demised  respectively,  for  one  life  or  for  two  or  three  lives 
*^\  e-i  as  aforesaid,  or  for  any  number  of  years  '''determinable  on  the 
-I  dropping  of  one  life  or  two  or  three  such  lives  as  aforesaid, 
so  as  upon  every  such  demise  or  lease  as  aforesaid  there  be  reserved  and 
made  payable  during  the  continuance  thereof,  to  be  incident  to  and  go 
along  with  the  reversion  expectant  thereon  respectively,  the  best  and 
most  improved  yearly  rent  or  rents  that  can  be  reasonably  had  or 
obtained  for  the  same,  without  taking  any  sum  of  money  or  other  thbg 
by  way  of  fine,  premium,  or  foregift  for  or  in  respect  of  any  such  demise 
or  lease,  and  so  as  such  lessees  respectively,  and  their  respective  execu- 
tors, administrators,  or  assigns,  be  not  made  dispunishable  of  waste  bj 
any  expression  therein,  and  so  as  in  every  such  lease  there  be  contained 
a  clause  of  re-entry  for  non-payment  of  the  rent  or  rents  thereby 
respectively  reserved,  by  the  space  of  twenty-one  days  after  the  same, 
or  any  part  thereof,  shall  become  due,  and  so  as  the  respective  lessees  to 
whom  such  leases  shall  be  made  do  seal  and  deliver  counterparts  thereof 
respectively." 

It  is  agreed  between  the  parties  that  a  copy  of  the  lease  hereinbefore 
referred  to,  and  the  pleadings  on  both  sides  in  this  action,  shall  accom 
pany  the  special  case,  and  be  referred  to  by  either  of  the  parties  on  th& 
argument,  and  shall  form  part  of  the  special  case. 

It  is  also  agreed  between  the  parties,  that,  should  the  judgment  be 
in  the  plaintiff's  favour,  the  question  of  amount  of  damages  is  to  be 
referred  to  Mr.  Serjt.  Berwick,  the  assistant  barrister  for  the  Eastern 
Division  of  the  county  of  Cork. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiff 
was  entitled  to  recover  from  and  against  the  defendant :  ana,  if  the 
court  should  be  of  opinion  that  he  was  entitled  to  recover,  then  the  verdict 
was  to  be  entered  for  the  plaintiff  as  aforesaid ;  but,  if  the  court  should 
be  of  a  contrary  opinion,  then  a  verdict  was  to  be  entered  for  the 
defendant. 

*2161  *The  case  being  set  down  for  argument.  Brewer^  for  the  plain- 
•^  tiff,  in  Trinity  Term  last,  obtained  a  rule  to  show  cause  why  it 
should  not  be  amended,  by  setting  out  therein  the  leasing  powers  con- 
tained in  the  mortgage  deed  of  the  15th  of  September,  1843,  by  inserting 
the  words  ''  by  and  with  the  consent  and  approbation  of  the  said  Thomas 
L'Estrange  and  Hilary  Frederick  L'Estrange,  their  heirs,  executors, 
administrators,  or  assigns,  during  the  continuance  of  the  security  of 
these  presents,  such  consent  and  approbation  being  under  hand  and 
seal." 

This  amendment  was  opposed  by  Stammer9j  for  the  defendant ;  and 
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altitnately  the  court  ordered  that  '*  the  mortgage  deed  of  the  15th  of 
September,  1843,  be  made  a  part  of  the  said  case." 

The  deed  bore  date  the  15th  of  September,  1848,  and  was  made  between 
John  Godfrey  Teed  and  Edmund  White  of  the  first  part,  Henry  Parker 
(the  defendant)  of  the  second  part,  and  Thomas  L*Estrange  and  Hilary 
Frederick  L*Estrange  of  the  third  part.     It  recited  the  marriage-settle* 
ment  of  John  Robert  Parker  (the  defendant's  father),  of  the  15th  of 
July,  1779,  whereby  John  Robert  Parker  conveyed  certain  estates  (in- 
cluding the  Cherrymount  estate),  part  of  which  were  respectively  held 
under  three  leases  for  lives  renewable  for  ever,  and  other  part  for  three 
lives  determinable,  under  a  lease  of  the  26th  of  March,  1744,  to  Richard 
Parker  and  Robert  Fitzgerald,  upon  certain  trusts, — that  Catherine,  the 
wife  of  John  Robert  Parker,  died,  in  the  lifetime  of  her  husband,  on  the 
31st  of  December,  1832, — that  there  were  eight  children  of  the  mar- 
riage, viz.,  three  sons  and  five  daughters, — that  John  Parker,  the  eldest 
son,  died  in  1834,  a  bachelor,  and  that  thereupon  Henry  Parker  (the 
defendant),  the  second  son,  became  entitled  to  the  settled  estates  as  a 
quasi  tenant  '''in  tail  male  thereof  expectant  upon  the  decease  of  r^oiT 
his  father  John  Robert  Parker,  subject  to  a  term  and  a  charge  ^ 
of  20Q0L  for  the  younger  children, — that,  in  the  years  1801  and  1818 
respectively  John  Robert  Parker  purchased  the  chief-rents  and  the  fee- 
simple  of  the  lands  comprised  in  the  settlement  and  held  under  the 
leases  for  lives  renewable  for  ever,  and  so  became  the  absolute  owner 
thereof, — and  that  the  lease  of  the  26th  of  March,  1744,  had  expired. 
It  then  recited  a  settlement  made  on  the  marriage  of  Henry  Parker  (the 
defendant)  with  Lady  Frances  Theophila  Ann  Hastings,  of  the  10th  of 
March,  1822,  under  which  he  covenanted  with  certain  trustees  to  charge 
any  lands  he  might  become  possessed  of  in  Great  Britain  or  Ireland  with 
2002.  a  year  for  the  benefit  of  his  then  intended  wife.     It  then  recited 
the  will  of  John  Robert  Parker,  dated  the  17th  of  May,  1842,  whereby 
he  devised  his  Irish  estates,  including  Cherrymount  (subject  to  the  rights 
of  renewal  of  the  trustees  of  his  marriage-settlement,  and  of  the  several 
other  persons  for  the  time  being  claiming  under  the  same  settlement, 
unless  his  son  Henry  Parker  should  consent  to  settle  such  lands  as 
thereinafter  mentioned,  in  which  case  such  rights  of  renewal  would 
cease),  to  John  Godfrey  Teed  and  Edmund  White,  upon  trust,  in  case 
his  said  son  Henry  Parker  should,  within  twelve  calendar  months  after 
his  (the  testator's)  decease,  consent  to  and  should  accordingly  with  all 
convenient  speed  afterwards,  at  the  request  of  his  trustees,  or  the  sur- 
vivor of  them,  proceed  to  settle  all  the  several  lands  and  hereditaments 
comprised  in  his  (the  testator's)  said  marriage-settlement,  and  to  which 
his  said  son  would  upon  his  decease  become  entitled,  or  which  he  would 
then  have  the  full  power  of  disposing  of,  and  also  the  lands  called  Sum- 
ncrfield  belonging  to  his  said  son,  for  such  estate  and  interest  as  he 
originally  bad  therein,  to  the  uses  and  in  ^manner  therein  and  p^oi  o 
in  part  hereinafter  mentioned,  then  and  in  such  case  that  Teed  ■- 
tnd  White,  or  the  survivor  of  them,  or  the  heirs  of  such  survivor,  should 
join  with  his  said  son  Henry  Parker  in  settling  and  assuring,  as  well 
the  said  several  lands  and  estates  thereinbefore  devised  to  them  as  the 
Baid  several  lands  and  hereditaments  comprised  in  his  said  marriage- 
settlement, — ^which  in  such  case  would  be  discharged  from  all  future 
right  of  renewal  of  the  leaseSi — and  also  the  said  lands  called  Summer* 
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field  (discharged,  as  to  the  said  lands  and  estates  comprised  in  his,  th« 
testator's,  malriage-settlement,  from  the  2000Z.  provided  for  his  yoimger 
children,  which  in  such  case  was  to  be  raised  and  paid  out  of  the  fund 
thereinafter  set  apart  for  that  purpose),  to  the  uses,  upon  the  trusts,  aod 
in  manner  therein  and  in  part  hereinafter  mentioned,  that  is  to  saj,  m 
to  so  many  and  such  part  or  portion  or  parts  or  portions  of  the  said 
several  estates  thereby  devised  and  so  settled,  and  tne  lands  called  Som- 
merfield,  as  his  said  trustees  and  son  Henry  Parker,  or  the  survivors  or 
survivor  of  them,  should  think  proper  and  sufficient,  and  should  select 
for  that  purpose,  to  the  use  of  his  said  trustees  or  trustee  for  the  time 
being,  and  their  or  his  heirs  and  assigns,  upon  trust  by  sale  or  mortgage, 
or  by  mortgage  and  sale  afterwards  of  the  same  estates,  or  otherwise,  to 
raise  such  sum  or  sums  of  money  as  would  be  sufficient  to  pay  and  satisfy 
and  discharge  all  the  debts  of  his  said  son  Henry  Parker,  which  at  tlu 
time  of  his  (the  testator's)  decease  might  be  charged  or  secured  upon 
the  lands  and  hereditaments  comprised  in  his  said  marriage-settleme&t 
or  his  said  lands  at  Summerfiela,  and  also  all  such  other  debts  due 
and  owing  from  his  said  son  Henry  Parker  at  the  time  of  his  (the 
testator's)  decease  as  he  should  wish  so  to  charge,  and  should  bj 
*2191   ^^^^^"S  ^i^der  his  hand  direct  to  be  provided  for  accordingly,  *so 

^  that  the  amount  of  all  such  several  debts  of  his  said  son 
Henry  Parker  so  charged  and  to  be  provided  for  should  not  together  ex- 
ceed the  sum  of  10,0002.;  and,  as  to  so  much  and  such  parts  of  the  lands 
and  hereditaments  so  to  be  conveyed  unto  and  to  the  use  of  his  said 
trustees  or  trustee  for  the  time  being,  and  their  or  his  heirs  or  assigns 
as  aforesaid,  as  might  remain  after  payment  of  the  said  several  debti 
thereinbefore  mentioned,  and  to  which  the  same  were  thereinbefore  made 
liable,  and  in  the  mean  time  subject  to  the  trusts  and  powers  thereinbe- 
fore expressed  or  directed  to  be  limited  concerning  the  same,  and  abo  aa 
to  all  and  singular  other  the  said  several  lands  and  estates  in  Ireland 
lastly  thereinbefore  devised,  and  comprised  in  his  (the  testator's)  said 
marriage-settlement,  and  the  said  lands  called  Summerfield,  and  wbich 
should  not  be  conveyed  unto  and  to  the  use  of  his  said  trustees  or  trustee 
for  the  time  being  upon  such  trusts  as  aforesaid,  to  the  uses  and  in  man- 
ner therein  and  in  part  hereinafter  mentioned,  that  is  to  say,  to  the  use 
of  his  (the  testator's)  said  son  Henry  Parker  and  his  assigns,  for  life, 
with  successive  remainders  in  tail  male  to  the  testator's  grandsons,  John 
Robert  Theophilus  Hastings  Parker  and  Henry  Francis  Hastings  Parker, 
sons  of  Henry  Parker,  with  divers  remainders  over, — ^with  power  to  the 
trustees  and  the  testator's  son  Henry  Parker,  in  the  settlement  so  to  be 
made  as  therein  and  hereinbefore  mentioned,  to  charge  and  provide  for 
the  payment  of  the  annuity  of  200{.  according  to  the  covenant  of  his  said 
son  Henry  Parker  in  the  deed  of  the  10th  of  March,  1822.  The  deed 
then  went  on  to  recite  the  death  of  John  Robert  Parker  on  the  26th  of 
May,  1842,  and  proof  of  his  will ;  that,  by  indentures  of  lease  and  re- 
lease and  settlement  of  the  26th  and  27th  of  June,  1842,  the  release  and 
*2201  ^^^^®°^^^^  being  made  between  Henry  '*'Parker  and  his  wife  of  the 

^  first  part.  Teed  and  White  of  the  second  part,  Alexander  Shearer 
of  the  third  part,  and  Charles  Hertslet  of  the  fourth  part,  a  term  of  1000 
years  in  the  estates  comprised  in  the  settlement  of  the  15th  of  July,  1779, 
was  limited  to  the  use  of  White  and  Teed,  in  trust  by  mortgage  or  sale, 
ke.j  to  raise  a  sum  not  exceeding  10,0002.  for  the  purpose  of  paying  the 
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iebts  of  Henry  Parker ;  that  Teed  and  White,  as  sncb  trustees  as  afore-i 
said^  were  desirous  of  raising  10,000Z.  for  that  purpose,  and  had  applied 
to  Thomas  L'Estrange  and  Hilary  Frederick  L'Estrange  to  lend  them  that 
sum,  and  also  800/.  for  the  expenses  of  raising  the  same,  and  had  agreed 
to  secare  the  repayment  thereof,  with  interest,  by  an  assignment  of  the 
lands  and  hereditaments  comprised  in  the  said  term  of  1000  years,  by 
way  of  mortgage ;  and  that  Henry  Parker  ^^  for  the  satisfaction^only  of 
the  said  Thomas  L'Estrange  and  Hilary  Frederick  L'Estrange,  and  not 
by  way  of  exonerating  the  said  several  lands  and  hereditaments  thereby 
assigned  and  mortgaged  from  the  payment  of  the  said  sum  of  10,000/., 
or  the  interest  thereof,  or  the  said  sum  of  300/.,  or  any  part  thereof  re* 
spectively,  had  agreed  to  enter  into  the  covenant  for  payment,  and  also 
the  covenants  for  title  of  the  same  several  lands  and  hereditaments  on  his 
part  thereinafter  contained."     The  deed  then  witnessed  that  Teed  and 
White  assigned  to  the  said  Thomas  L'Estrange  and  Hilary  Frederick 
L'Estrange  the  lands  and  hereditaments  comprised  in  the  term  created 
by  the  indenture  of  the  27th  of  June,  1842,  for  the  said  term  of  1000 
years,  subject  to  redemption  on  repayment  of  the  principal  and  interest 
at  certain  times :  atid  Henry  Parker  covenanted  to  pay  the  principal  and 
interest  on  the  days  named,  that  Teed  and  White  had  good  title  to  assign, 
and  that,  in  case  of  default,  '*  it  should  be  lawful  for  the  mortgagees*  to 
enter  and  take  the  rents,  *&c.,  to  and  for  his  and  their  own  use  and  r«oai 
benefit  for  and  during  all  the  rest,  residue,  and  remainder  which  '- 
should  be  then  to  come  and  unexpired  of  the  said  term  of  1000  years 
thereby  assigned  therein,  without  the  let,  suit,  hindrance,  interruptian, 
denial,  or  demand  whatsoever  of  or  by  Teed  and  White,  or  either  of  them, 
or  their  or  either  of  their  executors  or  administrators,  or  any  of  them,  or 
any  other  person  or  persons  whomsoever ;  and  that  free  and  clear  or 
freely  and  clearly  acquitted,  exonerated,  and  discharged',  or  otherwise 
by  the  said  Henry  Parker,  his  heirs,  executors,  or  administrators,  well 
and  sufficiently  saved,  defended,  kept  harmless,  and  indemnified  of,  from, 
and  against  all  former  and  other  gifts,  grants,  bargains,  sales,  mortgages, 
tssignments,  rents  and  arrears  of  rents,  statutes,  judgments,  recogni- 
sances, titles,  charges,  and  encumbrances  whatsoever ; "  and,  also  for 
farther  assurance.     The  deed  then  contained  the  following  power  of 
leasing : — '^  Provided  always,  and  it  is  hereby  agreed  and  declared  by 
and  between  the  said  several  persons  parties  hereto,  that  it  shall  and  may 
be  lawful  for  the  said  Henry  rarker,  and  for  his  sons  John  Robert  Theo* 
philus  Hastings  Parker,  Henry  Francis  Hastings  Parker,  George  Ferdi- 
nand Hastings  Parker,  and  Philip  Reginald  Hastings  Parker,  when  and 
as  they  shall  respectively,  by  virtue  of  any  of  the  limitations  contained 
in  the  said  recited  deed  of  the  27th  of  June,  1842,  be  in  the  actual  pos- 
session and  receipt  of  the  rents,  issues,  and  profits  of  the  said  several 
lands,  &c.,  hereinbefore  mentioned,  and  intended  to  be  hereby  released, 
and  to  and  for  the  guardian  or  guardians  of  any  and  each  minor  who  by 
tirtae  of  the  limitations  hereinbefore  contained  shall  for  the  time  being 
be  entitled  to  the  actual  possession  and  receipt  of  the  rents,  issues,  and 
profits  of  the  same  several  lands,  &c.,  as  tenant  for  life,  or  tenant  in  tail 
male,  during  his  respective  minority,  by  and  with  the  *eonient  p  ^qqo 
and  approbation  of  the  taid  Thoma$  L'JSstrange^  and  Hilary  L   "  '^ 
Tredenek  L'Estrange,  their  heirs,  exeetUors,  administrators,  or  assigns^ 
during  the  continuance  of  the  security  of  these  presents,  such  consent  ani 
TOU  m.  H*  B. — ^10 
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approbation  being  under  hand  and  teal^  by  any  deed  or  deeds  sealed  and 
delivered  in  the  presence  of  two  or  more  credMe  witnesses,  to  demise  or 
let  all  or  any  part  or  parts  of  the  said  several  lands,  &c.,  to  any  person 
or  persons,  for  any  term  or  number  of  years,  not  exceeding  twenty-one 
years,  in  possession,  and  also  to  demise  or  lease  all  or  any  part  or  parts 
of  the  said  several  lands,  &c.,  for  one  life,  or  for  two  or  three  lives  in 
bemg  at  the  same  time,  or  for  any  term  or  number  of  years  determinable 
upon  the  dropping  of  one  life,  or  two  or  three  lives  in  being  at  the  same 
time,  either  in  possession  or  reversion,  but  so  as  to  wear  out  or  be  dete^ 
minable  on  the  dropping  of  the  lives  of  three  persons  all  in  being  at  one 
and  the  same  time,  or  for  one  life,  or  for  two  or  three  lives  in  being  at 
one  and  the  same  time,  with  a  further  term  of  thirty-one  years,  to  take 
effect  after  the  expiration  of  the  last  or  subsisting  life,  and  also  to  demise 
or  lease  all  or  any  part  or  parts  of  the  said  several  hereditaments  and 
premises  mentioned  to  be  hereby  released,  to  any  person  or  persons  who 
shall  be  willing  and  shall  accordingly  by  such  demise  or  lease  covenant 
and  agree  to  improve  the  same  by  erecting  or  building  thereon  any  new 
house  or  houses,  erections,  or  buildings,  or  to  rebuild  or  repair  any  of  the 
messuages,  tenements,  or  buildings  which  now  are  or  hereafter  shall  be 
on  the  premises,  and  to  expend  such  sums  of  money  in  such  improvements 
as  shall  be  an  adequate  consideration  for  the  interest  to  be  departed  with 
in  such  parts  of  the  said  hereditament  so  to  be  demised  respectively 
for  one  life  or  for  two  or  three  lives  as  aforesaid,  or  for  any  number 
of  years  determinable  upon  the  dropping  of  one  life  or  two  or  three 
^QOQi  *8uch  lives  as  aforesaid,  so  as  upon  every  of  such  demise  or  lea^e 
^  as  aforesaid  there  be  reserved  and  made  payable  during  the  con- 
tinuance thereof,  to  be  incident  to  and  go  along  with  the  reversion 
expectant  thereon  respectivelv,  the  best  and  most  improved  yearly  rent 
or  rents  that  can  be  reasonably  had  or  obtained  for  the  same,  without 
taking  any  sum  of  money  or  other  thing  by  way  of  fine,  premium,  or 
foregift  for  or  in  respect  of  any  such  demise  or  lease,  and  so  as  such 
lessees  respectively,  and  their  respective  executors,  administrators,  or 
assigns,  be  not  made  dispunishable  of  waste  by  any  expression  therein, 
and  so  as  in  every  such  lease  there  be  contained  a  clause  of  re-entry  for 
non-payment  of  the  rent  or  rents  thereby  respectively  reserved,  by  the 
space  of  twenty-one  days  after  the  same,  or  any  part  thereof,  shall 
become  due,  and  so  as  the  respective  lessees  to  whom  such  leases  shall 
be  made  do  seal  and  deliver  counterparts  thereof  respectively."  And  it 
was  thereby  agreed  and  declared  by  and  between  the  said  several  persons 
parties  thereto,  and  more  particularly  by  the  said  Thomas  L'Estrange 
and  Hilary  Frederick  L'Estrange,  that,  until  default  should  happen  to 
be  made  in  payment  of  the  said  sum  of  10,300/.  and  interest  thereby 
secured  as  aforesaid,  or  some  part  thereof,  contrary  to  the  true  intent 
and  meaning  of  those  presents,  it  should  and  might  be^wful  to  and  for 
the  said  Henry  Parker  and  his  assigns,  or  other  the  person  or  persons  for 
the  time  being  entitled  as  aforesaid,  to  have,  hold,  use,  occupy,  possess, 
and  enjoy  the  said  lands,  &c.,  thereby  assigned,  or  intended  so  to  be,  with 
their  and  every  of  their  appurtenances,  and  to  have,  receive,  and  take 
the  rents,  issues,  and  profits  thereof  to  his  and  their  own  proper  use, 
without  the  let,  suit,  trouble,  molestation,  interruption,  eviction,  claim, 
or  demand  whatsoever  of  or  by  the  said  Thomas  L*Estrange  and  Hilary 
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Frederick  L'EstraDge,  *their  executors,  administrators,  or  as-  r^ooA 
signs,  or  any  other  person  or  persons  whomsoever,  claiming  or  ■-  ^ 
to   claim  by,  from,  or  under  him,  them,  or  any  of  them :  And  it  was 
thereby  declared  and  agreed  by  and  between  the  said  Thomas  L'Estrange 
and  Hilary  Frederick  L'Estrange,  that  the  said  sum  of  10,3007.  there- 
inbefore mentioned  to  have  been  advanced  by  them,  and  the  payment 
whereof  was  thereby  secured,  was  money  belonging  to  them  upon  a  joint 
account,  and  that,  in  the  event  of  the  decease  of  either  one  of  them,  the 
receipt  or  receipts  of  the  survivor  of  them,  or  of  the  executors  or  admi- 
nistrators of  such  survivor,  or  of  his  or  their  assigns,  should  be  a  good 
and  sufficient  discharge  or  good  and  sufficient  discharges  for  so  much  of 
the  said  sum  of  10,d007.  and  interest  thereby  secured,  as  should  be 
therein  expressed  to  be  received. 

Byl€9y  Serjt.  (with  whom  was  Brewer\  for  the  plaintiir.(a) — ^By  the 
indenture  of  the  15th  of  September,  1843,  to  which  the  defendant  was 
a  party,  certain  lands  in  the  county  of  Waterford,  including  an  estate 
called  Cherrymount,  were  demised  by  the  trustees  of  the  *de-  r^oo^ 
fendant's   marriage-settlement  for  a  term   of  1000  years,   to  ■- 
Thomas  L'Estrange  and  Hilary  Frederick  L'Estrange  to  secure  a  sum 
of  10,0002.  which  was  raised  for  the  payment  of  the  defendant's  debts. 
This  deed  reserved  to  the  defendant  a  power  to  lease  any  part  of  the 
premises,  for  a  term  or  for  lives  ''by  and  with  the  consent  and  appro- 
bation of  the  mortgagees,  their  heirs,  &c.,  during  the  continuance  of  the 
security  of  those  presents,  such  consent  and  approbation  being  under 
hand  and  seal."     On  the  26th  of  May,  1846,  the  defendant  granted  a 
lease  of  part  of  the  premises  comprised  in  the  mortgage  to  the  plaintiff 
and  his  wife,  for  their  respective  lives  or  for  thirty-one  years,  whichever 
of  the  said  terms  should  longest  last ;  and,  by  virtue  of  that  lease,  the 
plaintiff  entered  into  possession  of  the  premises,  and  expended  consider- 
able sums  of  money  upon  them.      This  lease  was  made  without  the 
required  consent.     In  September,  1851,  the  plaintiff  received  a  notice 
firom  Hilary  Frederick  L'Estranee,  the  surviving  mortgagee,  that  the 
mortgage-money  was  unpaid,  and  the  interest  largely  in  arrear,  and  that 
the  rent  must  be  paid  to  him.     Upon  receiving  this  notice,  the  plaintiff 
inquired  into  the  title  of  Mr.  L'Estrange,  and,  finding  it  to  be  indispu- 
table, permitted  him  to  take  possession  of  the  premises.    Now,  the  lease 
not  having  been  granted  in  pursuance  of  the  power,  was  defeasible :  but 
that  lease  contained  a  covenant  that  the  lessee,  his  heirs,  &c.,  paying 
the  rent  and  performing  the  covenants,  should  ^'  peaceably  and  quietly 
have,  hold,  occupy,  possess,  and  enjoy  the  said  demised  premises,  &c., 
during  the  term  thereby  granted,  without  the  let,  suit,  trouble,  denial, 
tvidionj  molestation^  or  difiurbance  of  the  lessor,  his  heirs  or  assigns,  or 

(a)  The  following  were  the  pointi  marked  for  argament  on  the  part  of  the  plaintiff: — 

"1.  That  he  wai  eyicted  of  the  demised  premises  by  title  paramount,  and  therefore  he  is 
tntHkd  to  reeorer  in  this  action : 

"1  That  there  was  a  breach  of  the  covenaat  for  quiet  enjoyment,  by  H.  F.  L'Estrange 
taking  possession : 

"3.  That  there  was  an  eyiction  from  the  demised  premises : 

"4.  That  the  plaintiff  had  no  title  or  power  to  prevent  or  hinder  Hilary  Frederick  L'Estrange 
Uking  possession,  as  the  said  Hilary  Frederick  L'Estrange  had  a  superior  title  to  the  demised 
pnmisei  than  either  the  defendant  or  the  plaintiff: 

"6.  That  the  defendant  had  no  power  to  grant  the  lease  to  the  plaintiff  as  against  the  title 
If  ths  Mid  Hilary  Frederick  L'Estrange." 
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any  person  or  persons  claiming  or  deriving,  or  to  claim  or  derire,  bj, 
from,  or  under  him,  them,  or  any  of  them."  The  question  is,  whether 
^QQ^-i  the  special  case  discloses  a  breach  of  that  covenant.  In  "^Wood- 
^^^J  fairs  Landlord  and  Tenant,  7th  edit,  p.  518,  it  is  said:  "A 
breach  of  the  covenant  for  quiet  enjoyment  may  occur  either  by  a  moles- 
tation arising  from  a  suit  at  law  or  in  equity  relating  to  the  title  or 
possession,  or  by  any  act  by  which  the  lessee  is  disturbed  in  the  posses- 
sion of  the  premises.  Of  the  first  sort  is  a  recovery  by  ejectment  by  a 
person  having  a  lawful  title ;  or  any  other  suit  by  which  the  peaceable 
occupation  of  the  premises  is  prevented.  Thus,  a  covenant  in  a  lease, 
that  the  lessee  should  quietly  enjoy  the  estate  discharged  from  tithes,  n 
broken  by  a  suit  for  them,  after  the  expiration  of  the  term :  Lanning  p. 
Levering,  Cro.  Eliz.  916 :  but  where  in  covenant  for  quiet  enjojioent 
the  breach  assigned  was  ^  that  the  defendant  had  exhibited  a  bill  in 
Chancery  against  him  for  ploughing  meadow,  and  obtained  an  injunction, 
which  had  been  dissolved  with  20^.  costs,' — it  was  held,  on  demurrer,  to 
be  no  breach  of  covenant,  for,  the  covenant  was  for  quiet  enjoyment, 
and  this  was  a  suit  for  waste, — Morgan  v.  Hunt,  2  Yentr.  213.  On  the 
other  hand,  any  description  of  annoyance  to  the  occupation  of  the 
premises,  which  prevents  the  lessee  from  enjoying  his  property  in  so 
ample  a  manner  as  he  is  entitled  to  do  by  the  terms  of  the  lease,  amounts 
to  a  breach  of  the  covenant  for  quiet  enjoyment  of  the  second  sort;  thus, 
if  a  man  covenant  that  he  will  not  interrupt  the  covenantee  in  the  enjoy- 
ment of  a  close,  the  erection  of  a  gate  which  intercepts  it  is  a  breach  of 
the  covenant,  although  he  had  a  right  to  erect  it :  Andrews  v.  Paradisei 
8  Mod.  318."  In  order  to  constitute  a  breach  of  the  covenant  for  qniet 
enjoyment,  it  is  not  necessary  that  there  should  be  an  actual  eviction: 
it  is  enough. if  the  lessee  was  molested  or  disturbed  in  his  enjoyment  of 
the  demised  premises.  Here  is  a  notice  of  a  claim  given  to  the  lessee 
by  one  who  is  entitled  to  give  it,  and  has  power  to  enforce  it.  In  what 
♦^271  P^^ition  does  it  *place  him  ?  [CocKBURN,  C.  J. — ^Suppose  the 
-'  lease  had  been  made  with  the  consent  of  the  mortgagees^—the 
principal  and  interest  due  upon  the  mortgage  being  unpaid,  would  not  the 
surviving  mortgagee  equally  have  given  such  a  notice  ?  and,  suppose  he 
had,  would  there  have  then  been  a  breach  of  the  covenant  for  quiet 
enjoyment?]  It  is  submitted  that  there  would.  [Crowder,  J.— The 
notice  con  tarns  no  intimation  that  advantage  will  be  taken  of  the  irregu- 
larity in  the  lease :  all  it  amounts  to  is, — ''  I  am  mortgagee ;  pay  jour 
rent  to  me."  Is  that  an  eviction  ?]  It  is  not  necessary  that  there 
should  be  an  actual  eviction.  The  lessee  has  a  right  to  the  enjoyment 
of  the  premises  subject  to  the  terms  of  the  contract ;  one  of  which  is, 

Eayment  of  rent  to  the  lessor.  By  the  notice,  be  finds  himself  placed 
etween  two  contending  parties :  he  is  not  excused  from  paying  rent  to 
his  lessor ;  and,  if  he  paid  his  lessor  after  receiving  such  a  notice,  he 
would  be  liable  to  be  called  upon  to  pay  over  again  to  the  mortgagee. 
The  service  of  that  notice,  therefore,  clearly  ia  a  ^'  let,  trouble,  molesta- 
tion, or  disturbance"  by  one  claiming  title.  Suppose  he  had  resisted 
the  claim  of  the  mortgagee,  and,  being  sued  in  ejectment,  had  let  judg- 
ment go  by  default, — could  it  have  been  said  that  the  covenant  for  quiet 
enjoyment  had  not  been  broken,  because  he  offered  no  defence  to  a 
defenceless  action  ?  [Cockburn,  G.  J. — My  Brother  Williams  suggests 
that  the  strength  of  your  argument  is,  that  the  lessee  would  have  no 
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answer  to  a  demand  for  rent  by  his  lessor.  Williams,  J. — ^But  a  pay- 
ment of  rent  to  the  mortgagee  would  have  been  good :  Johnson  v,  Jones, 
9  Ad.  k  E.  809  (E.  C.  L.  R.  yoL  86),  1  P.  &  D.  651.]  Precisely  so. 
The  plaintiff  was  in  the  position  of  a  mere  tenant  at  will  to  the  mort* 
gagee.  The  effect  of  the  notice  is, — *^  If  you  do  not  pay  your  rent  to 
me,  I  will  turn  you  out."  It  amounts  to  a  demand  of  possession.  The 
case  of  Ludwell  v.  Newman,  6  T.  R.  458,  goes  far  beyond  what  is  neces- 
sary here.  There,  in  an  "^action  for  the  breach  of  a  covenant  for  r^ooo 
quiet  enjoyment,  the  declaration  stated,  that,  before  the  demise  ■- 
to  the  plaintiff,  the  defendant  had  made  a  demise  to  A.  which  was  then 
subsisting ;  that,  in  order  to  get  into  possession,  the  plaintiff  brought  an 
ejectment,  but  was  nonsuited  on  account  of  that  prior  demise ;  and  that 
he  never  had  been  in  possession.  And  the  court  said  ^'  that  the  defend- 
ant's covenant  for  quiet  enjoyment  meant  a  le^al  entry  and  enjoyment 
without  the  permission  of  any  other  person,  which  could  not  have  taken 
place  here  on  account  of  the  prior  lease  granted  to  Rogers,  and  which 
was  averred  to  be  then  subsisting."  Here,  the  lessee  could  not  have 
continned  to  hold  without  the  permission  of  the  mortgagee. 

Stammer$y  for  the  defendant.(a) — There  has  been  no  breach  of  the 
covenant  for  quiet  enjoyment,  and  no  eviction  by  any  person  claiming 
by,  from,  or  under  the  "^defendant.  The  terms  of  the  covenant  r^onn 
are,  that  ^'  Carpenter,  his  heirs,  &c.,  paying  the  said  reserved  ■- 
yearly  rent,  and  performing  the  covenants  and  agreements  on  his  and 
their  parts  to  be  paid  and  performed,  shall  and  may  peaceably  and 
quietly  have,  hold,  occupy,  possess,  and  enjoy  the  said  demised  premises, 
with  their  and  every  of  their  appendances  and  appurtenances,  during 
the  term  thereby  granted,  without  the  let,  suit,  trouble,  denial,  eviction, 
molestation,  or  disturbance  of  the  said  Henry  Parker,  his  heirs  or  assigns, 
or  any  person  or  persons  claiming  or  deriving,  or  to  claim  or  derive,  by, 
from,  or  under  him,  them,  or  any  of  them.'  And  the  breach  alleged 
in  the  declaration  is,  that  '^  the  plaintiff  did  not  during  the  said  term 
peaceably  and  quietly  have,  hold,  occupy,  possess,  and  enjoy  the  demised 
premises  and  appurtenances,  according  to  the  said  covenant ;  but,  on  the 
contrary  thereof,  after  the  making  of  the  said  deed,  and  during  the 
term  thereby  granted,  and  whilst  the  plaintiff  was  possessed  of  the 
demised  premises,  with  their  appurtenances,  one  H.  F.  L'Estrange,  who 
before  and  at  the  time  of  the  making  of  the  said  deed,  and  continually 
from  thence  until  and  at  the  time  of  the  eviction  and  expulsion  therein- 

(a)  TIm  pointo  marked  for  argnment  on  the  part  of  the  defendant  were  as  follows  :-* 

**  1.  That  there  was  no  sneh  let,  sniti  trouble,  denial,  eviction,  molestation,  or  disturbance  as 
to  HBontit  to  a  breach  of  the  oorenant  for  quiet  enjoTment  contained  in  the  lease : 

"2,  Thai  there  was  no  such  let,  suit,  trouble,  denial,  oTietion,  molestation,  or  disturbance 
bj  Uie  defendant,  or  by  any  person  or  persons  claiming  or  deriying  bj,  from,  or  under  the 
defendant: 

**  3.  That  the  mortgage  being  in  execution  of  a  power,  the  mortgagees  were  in  under  the 
donor  of  the  power,  and  not  under  the  defendant : 

"4.  That  the  execution  of  the  power  to  mortgage  did  not  in  anj  way  prerent  or  interfere 
with  the  power  to  lease : 

"i.  That,  notwithstanding  the  prior  execution  of  the  mortgaging  power,  the  subsequent 
•xfcution  of  the  leasing  power  was  good : 

**  6.  That  leases  created  under  power  over-reach  all  the  existing  limitations  to  the  extent  of 
the  inteieei  comprised  in  such  leases ;  and  that,  consequently,  the  lease  in  question  would  take 
fncnty  of  and  orer-reaeh  the  mortgage  term ;  and  that  such  lease  was  yalid,  notwithstanding 
tha  etistenoe  of  the  prtrious  mortgage." 
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after  mentioned,  had,  and  who  still  hath,  lawfal  right  and  title  to  the 
paid  premises,  with  the  appurtenances,  to  wit,  by  virtue  of  a  mmigagt 
thereof  theretofore  made  to  him  by  the  defendant^  did  enter  into  the  said 
premises,  with  the  appurtenances,  and  ejected,  expelled,  and  removed 
the  plaintiff  therefrom,  and  kept  and  held  out,  and  still  keeps  and  holda 
out,  him  the  plaintiff  from  his  possession  and  occupation  thereof,''  &c 
That  is  matter  of  substance,  and  the  plaintiff  cannot  yary  from  it  when 
he  comes  to  prove  it :  Harris  v.  Mantle,  8  T.  R.  807  ;  Hawkes  v.  OrtoD^ 
5  Ad.  &  £.  867  (E.  G.  L.  R.  vol.  81),  6  N.  &  M.  842 ;  per  Lord  Ellen- 
borough  in  Seddon  v.  Senate,  18  East  72 ;  2  Wms.  Saund.  178  a,  n. 
4.QOQ-|   As  the  plaintiff  has  thought  *fit  to  rely  upon  an  eviction  «nd 

^  expulsion,  he  cannot  now  depart  from  that.  The  facts  stated 
upon  this  special  case  clearly  do  not  amount  to  an  eviction.  All  thit 
appears,  is,  that  the  plaintiff,  being  in  under  a  lease  from  the  defendant, 
received  a  notice  from  the  mortgagee  of  the  premises  that  he  would  be 
required  to  pay  rent  to  him,  and,  being  advised  by  his  attorney  that  the 
mortgagee  had  a  title  which  he  could  not  resist,  voluntarily  quitted  and 
allowed  the  mortgagee  to  take  possession  of  the  premises, — receiring 
from  him  a  sum  of  money  as'  the  price  of  his  abandonment  of  them.  In 
Comyn's  Digest,  Seinn  (F.  2.),  it  is  said :  ^^  An  act  which  does  not  oost 
him  who  has  the  freehold,  though  it  be  tortious,  will  not  be  a  disseisin; 
as,  if  a  commoner  commands  the  owner  of  the  soil  not  to  cut  down  trees, 
whereupon  he  desists,  and  goes  off  out  of  the  land,  it  is  no  disseisin; 
for,  he  who  has  right  shall  not  be  ousted  of  his  seisin  by  parol :  1  Roll 
658,  1.  10.  So,  if  A  enters  upon  the  possession  of  JB,  but  does  sot 
expel  him,  it  is  no  disseisin :  Smartle  v.  Williams,  1  Salk.  244 ;  Co.  Litt 
181  a.  So,  it  will  not  be  a  disseisin,  where  a  man  enters  by  sufferance 
of  the  owner:  1  Roll.  659,  1.  20;  Skipwith  v.  Conies,  1  Anderson  134." 
There  was  no  demand  of  possession  here  by  the  mortgagee ;  no  threat 
of  expulsion ;  nothing  but  a  mere  demand  of  rent.  [Willums,  J.— 
Was  the  tenant  bound  to  wait  until  he  was  turned  out  by  an  action  of 
ejectment?]  To  constitute  an  eviction,  there  clearly  must  be  something 
more  than  appears  here.  Then,  there  was  no  eviction  by  the  defendant 
or  by  a  person  claiming  title  by,  from,  or  under  him.  There  was  no 
mortgage  by  the  defendant  to  L'Estrange ;  the  mortgage  was  under  the 
power  m  the  marriage  settlement  of  the  15th  of  July,  1799.  The 
term  was  created  by  the  trustees,  Teed  and  White,  in  pursuance  of  tbe 
power  given  to  them  under  the  settlement ;  and  they  assigned  tbe  tern 
^tOQi -I  t;o  the  two  *L'Estranges,  by  way  of  mortgage.     The  defendant, 

-■  it  is  true,  is  a  party  to  that  deed ;  but  it  is  merely  for  the  purpose 
of  covenanting  for  payment  of  the  mortgage-money  and  interest,  and 
for  title  and  further  assurance.  [Cockburn,  C.  J. — The  defendant  had 
no  power  to  mortgage.^  None:  the  power  was  in  Teed  and  White, 
and  they  alone  exercise  it.  Hilary  Frederick  L'Estrange,  the  surviving 
mortgagee,  therefore,  did  not  enter  claiming  under  the  defendant:  he 
claimed  under  the  defendant's  father,  the  creator  of  the  power.  Id  " 
Chance  on  Powers,  p.  2,  §  1387,  it  is  said :  ''  The  appointee  claims 
through  or  under  the  creator  of  the  power :  he  is  tn,  as  it  is  technical'/ 
termed,  under  the  instrument  by  which  the  power  is  created :  the  limi' 
tation  of  the  estate  or  interest  appointed,  is,  for  many  purposes, 
deemed  to  be  a  limitation,  of  the  original  instrument."  If,  therefore, 
L'Estrange  had  any  lawful  claim,  he  lias  it  under  John  Robert  Parker, 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)         281 

the  settlor^  and  not  under  the  defendant.  Further,  it  is  submitted  that 
the  lease  is  a  valid  lease,  assuming  that  the  leasing  power  is  contained 
in  the  settlement.  Notwithstanding  the  mortgage,  the  lease  afterwards 
may  take  precedence.  In  2  Chance  on  Powers,  p.  10,  §  1410,  it  is  said 
that  "  leases  created  under  powers  commonly  overreach  all  the  existing 
limitations  to  the  extent  of  the  interests  comprised  in  the  leases,  whether 
in  possession,  in  reversion,  or  in  futuro;"  and  the  reason  for  this  is 
given  by  Lord  Eldon,  in  Maundrell  v.  Maundrell,  10  Ves.  246, — *'  When 
the  tenant  for  life  executes  the  power  (to  lease),  the  effect  is  not  techni- 
cally making  a  lease ;  but  that  the  lessee  in  fact  stands  precisely  in  the 
same  relation  to  all  the  persons  named  in  the  first  settlement,  as  if  that 
settlement  had  contained  a  limitation  to  hi^  use  for  twenty-one  years 
antecedent  to  the  life  estate  and  the  subsequent  limitations.'*  It  is  clear, 
therefore,  that  the  lease  is  not  invalidated  by  the  term  of  1000  years. 
But  it  is  *said  that  this  leaae  was  not  a  good  exercise  of  the  r^toQo 
power,  because  it  is  not  made  with  the  consent  of  the  mortgagees.  ^ 
The  special  case,  however,  nowhere  states  that  it  was  made  without  such 
consent.  [Cockburn,  C.  J. — Is  not  the  absence  of  a  recital  in  the 
lease  that  it  was  with  consent,  prim&  facie  evidence  that  it  was  without 
consent  ?3  Clearly  not.  The  assent  need  not  appear  on  the  face  of 
the  lease :  it  may  be  given  '^  by  any  deed  or  deeds  sealed  and  delivered 
in  the  presence  of  two  or  more  credible  witnesses."  [Cogkburn,  C.  J. — 
It  is  a  fact  within  the  defendant's  knowledge :  he  should  not  have  leased 
without  consent.]  At  all  events,  the  absence  of  assent  is  condoned  by 
the  acceptance  of  rent.  By  a  recent  statute,  12  &  13  Vict.  c.  26,  §  8, 
it  is  enacted  that  ''  the  acceptance  of  rent  under  an  invalid  lease,  shall, 
as  against  the  person  so  accepting  the  same,  be  deemed  a  confirmation 
of  such  lease."  [Willes,  J. — That  is  repealed  by  the  1st  section  of  a 
Btin  more  recent  statute, — 13  k  14  Yict.  c.  17 :  and  the  2d  section 
enacts,  ''  that,  when,  upon,  or  before  the  acceptance  of  rent  under  any 
such  invalid  lease  as  is  in  the  said  first  recited  act  mentioned,  any  receipt| 
memorandum,  or  note  in  writing  confirming  such  lease,  is  signed  by  the 
person,  accepting  such  rent,  or  some  other  person  by  him  thereunto  law- 
fully authorized,  such  acceptance  shall,  as  against  the  person  so  accepting 
such  rent,  be  deemed  a  confirmation  of  such  lease."  Besides,  there  is 
no  statement  in  the  case  that  any  rent  had  been  paid  to  the  surviving 
mortgagee.] 

Bifleg,  Serjt,  in  reply. — It  was  not  necessary  that  there  should  be  an 
actual  eviction :  it  was  enough  that  Mr.  L'Estrange,  having  a  right  to 
enter  by  virtue  of  the  mortgage,  made  a  claim  which  the  tenant,  finding 
it  to  be  irresistible,  declinea  to  contest.  [Gockburn,  C.  J. — The  mort- 
gagee gives  the  tenant  notice  to  pay  *him  the  rent :  the  latter  r^tOQo 
finds,  that,  if  he  pays  him  the  rent,  he  may  put  himself  in  a  false  ^ 
position  with  his  landlord ;  and,  on  the  other  hand,  that,  if  he  refuses, 
the  mortgagee  maif  bring  ejectment.  Under  these  circumstances,  he 
voluntarily  goes  out.  Is  that,  within  the  terms  of  the  breach,  '^an 
eviction,  expulsion,  and  removal"  of  the  plaintiff  from  the  premises  ?] 
It  can  hardly  be  said  to  be  a  voluntary  going  out.  The  effect  of  the 
notice,  and  of  what  was  done  in  consequence  of  it,  clearly  was  an  entry 
by  Mr.  L'Estrange  by  virtue  of  the  mortgage.  [Williams,  J. — There 
certainly  is  consiaerable  difficulty  in  the  declaration  as  the  breach  is 
framed :  in  substancei  it  amounts  to  an  averment  that  the  entry  was  by 
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one  having  title  to  the  premiseB  by  virtue  of  a  mortgage  thereof  made 
to  him  by  the  defendant.  The  facts  do  not  sustain  that.]  If  it  be 
necessary,  the  breach  may  be  amended,  either  under  the  15  k  16  Yict 
c.  76,  s.  222,  or  the  17  k  18  Yict.  c.  125,  s.  96.  The  real  question  in 
controversy  is,  whether  or  not  the  covenant  has  been  broken.  [Willss, 
J. — Both  sides  should  amend.  The  court  may  mould  the  proceedings 
as  they  see  just.  Cockburn,  C.  J. — What  do  you  say  as  to  the  prece- 
dence of  the  leasing  power?]  It  is  under  the  will  of  John  Robert 
Parker,  and  not  under  the  settlement  of  1779,  that  the  trustees.  Teed 
and  White,  mortgage.  There  is  no  power  to  lease  in  the  settlement 
\_Stammer$, — It  is  not  recited  in  the  mortgage  deed ;  but  it  t$  in  the 
settlement.]  The  court  can  only  deal  with  what  is  before  it.  Can  it  be 
said  that  one  who  claims  under  a  deed  to  which  the  defendant  is  a  party, 
and  which  is  made  for  his  benefit,  does  not  claim  by,  from,  or  under 
him  ?  Whether  the  mortgage  was  by  the  defendant  himself,  or  made 
through  the  intervention  of  trustees,  makes  no  difference. 

Cur.  adv.  vult. 
MOA-}  '^'Cockburn,  C.  J. — ^I  am  of  opinion  that  the  plaintiff  in  this 
-I  case  is  entitled  to  judgment.  The  facts  are  simple.  Parker,  the 
defendant,  having  been  a  party  to  the  creation  of  a  term  of  1000  years 
which  was  to  be  used  by  the  trustees  for  the  purpose  of  raising  a  sum 
of  money  to  pay  his  debts,  the  trustees,  in  September,  1843,  assigned 
that  term  by  way  of  mortgage  to  Thomas  L'Estrange  and  Hilary  Frede- 
rick L'Estran^,  to  secure  a  sum  of  10,300Z.  and  interest.  Subsequently 
to  the  execution  of  that  mortgage  assignment,  viz.,  in  May,  1846,  the 
defendant  granted  a  lease  of  part  of  the  lands  therein  comprised  to  the 
plaintiff.  The  principal  and  interest  due  upon  the  mortgage  being  in 
arrear,  H.  F.  L*Estrange,  the  surviving  mortgagee,  on  the  15th  of  Sep- 
tember, 1851,  gave  notice  to  the  plaintiff  and  the  several  other  tensmts 
to  pay  the  rents  to  him  instead  of  to  the  lessor.  The  plaintiff  thereupon 
took  legal  advice  as  to  the  position  in  which  this  notice  placed  him :  and 
it  turned  out  that  the  lease  under  which  the  plaintiff  held  had  been 
executed  by  the  defendant  without  the  assent  of  the  mortgagees,  whereas 
by  the  deed  of  assignment  it  was  expressly  provided  that  the  power  to 
lease  should  be  exercised  only  with  their  assent  and  concurrence.  The 
lease,  therefore,  was  defective.  Finding  himself  in  this  position,  and 
being  advised  that  he  could  not  retain  possession  of  the  premises  as 
Itgainst  the  mortgagee,  the  plaintiff  consented  to  give  up  the  possession 
to  him.  Now,  though  true  it  is,  according  to  the  authority  of  the  cases 
which  have  been  cited  in  the  course  of  the  argument,  if  the  plaintiff  had 
paid  his  rent  to  the  mortgagee,  such  payment  would  have  been  an  answer 
to  any  claim  of  rent  on  the  part  of  his  landlord,  nevertheless  the  notice 
from  the  mortgagee  would  not  have  protected  him  against  proceedings 
taken  by  his  landlord  for  the  recovery  of  the  rent  prior  to  such  payment 


*235] 


The  plaintiff,  therefore,  was  in  this  ^predicament, — he  was  liable 
to  a  distress  at  the  suit  of  his  lessor  (whose  title  he  could  not 
dispute),  if  called  on  by  him  to  pay  his  rent  prior  to  the  payment  of  it 
to  the  mortgagee ;  and,  on  the  other  hand,  his  lease  being  defeasible,  he 
was  liable  to  be  evicted  by  the  mortgagee ;  or,  if  he  chose  to  pay  rent  to 
the  latter,  he  would,  instead  of  being  in  the  position  of  a  tenant  holding 
under  a  beneficial  lease,  have  been  at  the  most  a  mere  tenant  from  year 
to  year.     Under  these  circumstaneeSi  finding  himself  thus  in  the  powei 
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of  the  mortgagee,  he  eonsented  to  give  up  the  premises  to  him.  Upou 
this  part  of  the  case,  I  was  at  first  during  the  argument  disposed  to 
think,  that,  independently  of  any  entry  by  the  mortgagee,  the  position 
in  which  the  plaintiff  was  thus  placed  by  finding  himself  called  upon  to 
become  practically  the  tenant  of  the  mortgagee,  was  in  itself  a  breach 
of  the  covenant  for  quiet  enjoyment,  '^without  the  let,  suit,  trouble, 
denial,  eviction,  moleitatiany  or  di$turbanee  of  the  said  Henry  Parker, 
his  heirs  or  assigns,  or  any  person  or  persons  claiming  or  deriving,  or 
to  claim  or  derive,  by,  from,  or  under  him,  them,  or  any  of  them."  But 
I  do  not  think  it  is  necessary  to  decide  that  point,  because,  looking  at 
the  circumstances,  and  seeing  that  there  was  in  point  of  fact  an  entry 
by  the  mortgagee,  which  the  plaintiff  could  not  resist,  and  seeing  that 
the  plaintiff  was  not  called  upon  to  sustain  this  double  liability,  to  his 
lessor  on  the  one  hand,  and  to  the  mortgagee  on  the  other,  it  was  quite 
right  and  proper  on  his  part  to  decline  to  remain  in  a  position  of  so 
much  difficulty  and  danger ;  and,  when  the  mortgagee  insisted  upon  his 
paying  rent  to  him,  and  threatened,  in  the  event  of  a  refusal,  to  enforce 
the  power  which  his  positron  of  mortgagee  gave  him,  he  (the  plaintiff) 
had  a  right  to  give  up  the  possession  to  him,  and  that  was  a  sufficient 
entry  by  the  mortgagee  to  satisfy  this  declaration.  The  only  question 
which  ^remains,  is,  whether  the  eviction,  which,  if  made  by  a  rmoQA 
person  claiming  by,  from,  or  under  the  lessor,  would  constitute  a  ^ 
breach  of  the  covenant,  w€i$  made  by  a  person  so  claiming.  As  to  that, 
I  must  confess  I  entertained  some  doubt  when  the  case  was  under  discus- 
sion yesterday.  But,  looking  at  the  case  with  the  light  thrown  upon  it 
by  the  opportunity  we  have  had  of  more  closely  inspecting  the  deeds,  it 
seems  to  me  to  be  perfectly  clear  that  the  term  which  was  assigned  by 
way  of  mortgage  to  the  L'Estranges  was  created  with  the  concurrence 
and  co-operation  of  the  defendant  himself,  and  was  assigned  by  his 
desire  and  for  his  benefit.  There  is  no  doubt,  therefore,  that  the  mort- 
gagee claimed  adversely  to  the  plaintiff,  and  that  the  latter  is  entitled 
to  say  that  he  is  a  person  claiming  by,  from,  or  under  the  defendant. 
I  therefore  think  the  allegation  in  the  declaration,  that  the  plaintiff  was 
evicted  by  one  claiming  title  to  the  premises  by,  from,  and  under  the 
defendant,  was  made  out.  The  only  difficulty  that  arises  is  one  that  is 
capable  of  being  at?  once  rectified,  viz.  that  the  claim  is  alleged  to  be 
"  by  virtue  of  a  mortgage  thereof  theretofore  to  him  made  by  the  defend- 
ant.'* That  is  not  strictly  correct,  the  mortgage  being  in  fact  made  by 
the  assignment  of  the  term  from  the  trustees.  Teed  and  White,  to  the 
L*Estranges.  That  being  amended,  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment 

Williams,  J. — I  am  entirely  of  the  same  opinion.  But  I  think  that 
the  declaration  should  be  amended  by  showing  that  the  eviction  was  by 
one  claiming  by,  from,  or  under  the  defendant.  Two  objections,  then, 
are  urged  against  the  plaintiff's  right  to  recover, — first,  that  it  is  not 
satisfactorily  made  out  that  there  has  been  a  disturbance  or  molestation 
by  a  person  having  legal  title,  so  as  to  amount  to  a  breach  of  the  covenant 
'''for  quiet  enjoyment, — secondly,  that  it  is  not  shown  that  the  r^og? 
disturber  claimed  by,  from,  or  under  the  defendant.  These  are  ^ 
the  two  points  into  which  the  argument  resolves  itself.  With  regard  to 
the  first,  I  entirely  agree  in  the  view  that  has  been  presented  by  the 
Lord  Chief  Justice.     A  tenant  who  receives  a  notice  from  a  person 
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claiming  title*  under  circamstances  Bach  as  appear  in  this  case, — a  titk 
paramount  to  that  of  the  landlord, — is  placed  in  a  position  of  consider- 
able peril :  and  probably  the  course  which  a  prudent  man  would  pursue 
would  be  at  once  to  give  up  the  possession ;  for,  by  remaining  in,  he 
might  be  called  upon  to  pay  the  rent  twice  over.  As  long  as  he  retains 
possession,  he  is  estopped  from  denying  the  title  of  his  lessor.  It  is  true 
that  several  modes  of  extrication  from  the  difficulty  have  been  suggested, 
and  some  of  very  high  authority.  In  one  case,  to  which  I  adverted  in 
the  course  of  the  argument, — Johnson  v.  Jones,  9  Ad.  k  E.  809  (E.  G. 
L.  B.  vol.  86),  1  P.  £  D.  651, — it  is  said  that  the  tenant  may  pay  the 
rent  to  the  mortgagee,  treating  it  as  an  encumbrance  on  the  land ;  and, 
having  paid  it,  may  avail  himself  of  it  as  a  payment  in  discharge  of  his 
liability  to  his  lessor.  But,  assuming  that  that  is  good  law,  there  is  this 
difficulty  in  the  case, — before  the  tenant  has  had  an  opportunity  of  com- 
plying with  the  requisition  of  the  mortgagee,  the  landlord  may  dbtrain, 
and  the  tenant  would  have  no  answer  to  an  avowry  under  such  circum- 
stances. Therefore  it  seems  to  me  that  the  plaintiiT  was  perfectly  justi- 
fied in  law,  and  certainly  in  prudence,  in  aeclining  to  nave  anydiing 
more  to  do  with  the  land :  and,  if  he  does  so,  and  the  person  really 
having  title  comes  in,  that  in  my  judgment  amounts  to  an  eviction  by 
one  having  paramount  title.  The  tenant  is  virtually  compelled  to  aban- 
don the  premises :  he  is  molested  and  disturbed  in  the  enjoyment  of  the 
^ooQ-i  thing  demised,  in  the  strict  sense  of  *the  words.     Under  all  the 

-'  circumstances  of  the  case, — the  plaintiff  having  received  notice  to 
pay  rent  to  the  mortgagee,  and  having  abandoned  the  possession  to  the 
claimant,  who  thereupon  entered  and  took  possession,  having  lawful 
title, — I  entertain  no  doubt  whatever  that  that  was  a  clear  disturbance 
of  the  tenant,  and  that  it  amounts  in  law  to  an  eviction.  And  it  is  not 
the  less  an  eviction,  because  on  going  out  the  tenant  bargains  with  the 
mortgagee  for  a  sum  of  money  as  a  compensation  for  the  expenses  he 
had  incurred  in  improving  the  premises.  That  arrangement  cannot  alter 
the  legal  character  of  the  transaction.  As  to  the  second  question, — 
whether  or  not  it  is  shown  that  the  mortngee  was  a  person  claiming  bv, 
from,  or  under  the  defendant, — ^I  think  there  can  be  no  doubt  when  the 
deeds  come  to  be  carefuUv  looked  at.  It  may  be  .that  Mr.  Stammen 
may  be  right  in  one  sense  in  saying  that  the  term  of  1000  years  is  created 
under  the  will  of  John  Robert  Parker,  the  defendant's  father,  inasmuch 
as  that  term  never  could  have  existed  but  for  that  will.  That  may  be 
the  origin  of  the  transaction.  But  it  is  quite  clear  that  the  term,  which 
is  the  foundation  of  the  title  of  the  mortgagees,  was  created  by  the 
defendant  himself  in  conjunction  with  the  trustees.  There  cannot  be  a 
doubt,  therefore,  that  the  surviving  mortgagee,  to  whose  right  the  tenant 
attorned,  was  a  person  lawfully  claiming  by,  through,  and  under  the 
defendant.  There  are  some  decisions  upon  this  point,  though  I  do  not 
think  it  is  one  which  needs  any  authority.  Thus,  in  Hurd  v.  Fletcher, 
Dougl.  43,  a  fine  was  levied  of  a  feme  covert's  estate,  with  joint  power 
to  the  husband  and  wife  to  declare  the  uses ;  and  the  uses  were  declared 
to  the  wife  for  life,  &c.,  with  remainder  to  A. :  the  husband  afterwards 
made  a  lease,  with  a  covenant  for  quiet  enjoyment  against  any  person 
*2391  ^^^^^^^S  ^^^^^  bi°^  t  A^d  -^*  evicted  the  tenant :    *it  was  held  that 

-■an  action  lay  upon  the  covenant  against  the  executors  of  the  hus- 
band.   That  was  followed  by  Evans  v.  Yaughan,  4  B.  &  C.  261  (E.  C. 
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L.  R.  Yol.  10),  6  D.  &  R.  849  (E.  G.  L.  R.  vol.  16),  where  A.,  being 
seised  in  fee  of  an  estate,  by  lease  and  release  executed  upon  his  mar- 
riage, settled  the  same  upon  himself  for  life,  remainder  to  his  first  and 
other  sons  in  tail,  with  a  power  to  the  tenant  for  life  to  grant  leases  for 
years,  determinable  on  three  lives :  A.  afterwards  granted  a  lease  of  part 
of  the  estate  in  question  for  the  lives  of  three  persons  therein  named, 
and  the  life  of  the  survivor,  with  a  covenant  that  the  lessee  should  quietly 
hold  and  enjoy  the  premises  for  and  during  the  said  term,  without  inter- 
ruption of  the  lessor,  his  heirs  or  assigns,  or  anv  other  person  claiming 
any  estate,  right,  or  interest  by,  from,  or  under  him  or  any  of  his  ances- 
tors :  the  lease,  being  for  three  lives  absolutely,  was  not  conformable  to 
the  power,  and  became  void  on  the  death  of  A.,  and  his  eldest  son 
brought  an  ejectment  and  evicted  the  lessee,  two  of  the  cestui  que  vies 
being  then  Uvine:  and  it  was  held  that  the  eldest  son  was  a  person 
claiming  under  tne  lessor,  within  the  meaning  of  the  covenant  for  quiet 
enjoyment ;  and  that,  by  the  words  ^^  during  the  said  term*'  in  that  cove- 
nant, the  parties  intended  a  term  to  continue  so  long  as  any  of  the  cestui 
que  vies  survived,  and  not  a  term  to  continue  only  for  the  life  of  the 
grantor.  It  seems  to  me  that  those  cases  fully  establish  the  principle 
upon  which  this  case  must  be  decided,  and  that  there  clearly  was  a  dis- 
torbance  by  one  claiming  under  the  defendant,  within  the  meaning  of 
the  covenant  for  auiet  enjoyment. 

Crowder,  J. — I  also  am  of  opinion  that  there  must  be  judgment  for 
the  plaintiff.  The  action  is  for  the  breach  of  a  covenant  for  quiet  enjoy- 
ment contained  in  a  lease.  The  breach  alleged,  and  upon  which  issue  is 
taken,  is,  *that  one  L'Estrange, — who  before  and  at  the  time  of  r^oAQ 
making  the  deed,  and  continually  from  thence  until  and  at  the  ^ 
time  of  the  eviction  and  expulsion  thereinafter  mentioned,  had,  and  who 
still  hath,  lawful  right  and  title  to  the  premiges,  with  the  appurtenances, 
to  fffit^  by  virtue  of  a  mortgage  thereof  theretofore  to  him  made  by  the 
iefendanty — did  enter  into  the  said  premises,  with  the  appurtenances, 
and  ejected,  expelled,  and  removed  the  plaintiff  therefrom,  &c.  Two 
objections  have  been  urged  on  the  part  of  the  defendant, — ^first,  that  the 
fact  of  eviction  is  not  established  on  the  evidence, — secondly,  that, 
assuming  that  there  was  an  eviction  in  point  of  fact,  it  was  not  an  evic- 
tion by  a  person  claiming  or  deriving  by,  from,  or  under  the  defendant, 
within  the  meaning  of  the  covenant.  Upon  the  first  point,  I  entertained 
some  doubt  during  the  argument*  The  breach  specifically  alleges  an 
eviction  and  expulsion :  it  seemed  to  me  to  be  necessary  to  establish  the 
fact  of  an  eviction,  in  order  to  sustain  that  allegation ;  and  I  was  at  first 
inclined  to  think  that  the  facts  set  out  in  the  case  did  not  show  an  evic- 
tion, inasmuch  as  the  plaintiff,  the  lessee,  went  out  of  his  own  accord, 
and  suffered  Mr.  L'Estrange,  the  mortgagee,  to  come  in.  But,  upon 
farther  consideration,  I  ^hink  the  circumstances  of  the  case  merely 
amount  to  this,  that  the  plaintiff  went  out,  because,  if  he  had  not  done 
BO,  he  would  have  been  turned  out.  It  appears  upon  the  case,  that, 
upon  receiving  notice  of  Mr.  L'Estrange's  right,  and  claim  of  rent, 
the  plaintiff  consulted  an  attorney,  who  advised  him  that  he  iovld 
not  dispute  Mr.  L'Estrange's  title,  and  that  he  thereupon  quitted 
the  premises,  and  Mr.  L'Estrange  entered.  Suppose  the  advice  of 
his  attorney  had  been  different,  and  the  plaintiff  had  resisted  Mr. 
L'Bstrange's    claim,    and   an   ejectment    had    been  brought  against 
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him,  and  possession  recovered  under  it,  beyond  all  question  that 
*2411  *^^^^^  huve  been  an  eviction.  I  do  not  think  he  was  bound  to 
-■  incur  the  expense  of  an  action,  the  result  of  which  could  not  for 
a  moment  be  doubted.  Under  these  circumstances,  he  enters  into  an 
arrangement  with  the  claimant,  and  abandons  a  position  which  he  finds 
to  be  utterly  untenable.  I  think,  therefore,  that  the  fair  construction 
of  the  evidence  in  the  case,  is,  that  there  was  an  eviction  and  expulsion 
of  the  lessee.  The  next  question  is,  whether,  assuming  that  there  was 
an  eviction,  it  was  an  eviction  by  a  stranger,  or  by  a  person  claiming  or 
deriving  title  by,  from,  or  under  the  defendant,  by  virtue  of  a  mortgage 
of  the  premises  theretofore  made  to  him  by  the  defendant.  I  think  it 
was  not :  the  mortgage  was  not  made  by  the  defendant,  but  by  the  tnsr 
tees.  Teed  and  White,  though  the  defendant  was  a  party  to  the  deed. 
The  allegation,  therefore,  that  the  entry  was  by  virtue  of  a  mortgage 
n^kde  by  the  defendant  to  Mr.  L'Estrange,  is  incorrect :  but  it  may  be 
made  right  by  amendment;  and,  being  amended  in  a  way  which  is  sug- 
gested by  my  Brother  Willes,  it  will  stand,  that  the  plaintiff  was  molested 
and  disturbed  in  his  enjoyment  of  the  demised  premises  by  one  having 
lawful  right  and  title  thereto  by,  from,  and  under  the  defendant,  and  not 
by  or  under  the  plaintiff.  Throughout  the  argument  yesterday,  the  court 
were  not  informed  how  the  term  was  created :  and  I  believe  no  one  of  the 
court  was  aware  that  it  was  in  fact  created  by  the  deed  of  1842,  to  which 
the  defendant  himself  was  a  party.  What  we  were  considering,  therefore, 
was,  whether  that  was  a  mortgage  in  respect  of  which  the  mortgagee  could 
be  said  to  claim  by,  from,  or  under  the  defendant.  But,  upon  a  closer 
examination  of  the  deeds,  it  is  perfectly  manifest  that  the  term  which  was 
assigned  was  a  term  which  term  which  had  no  existence  prior  to  1842. 
Then  it  was  said  that  the  authority  to  create  the  term  was  derived  from  the 
*2421  *^^^^  ^^  ^^^  defendant's  father,  and  therefore  the  assignee  of  the 
-I  term  could  not  be  said  to  claim  title  under  the  defendant.  I  do 
not  assent  to  that  proposition.  It  is  true  that  the  power  to  create  the  term 
was  derived  from  tne  will.  But  who  created  the  term  ?  Why,  the  defend- 
ant and  the  trustees,  for  the  purpose  of  raising  a  sum  of  money  to  pay 
the  defendant's  debts.  How,  then,  can  it.be  said  that  the  assignee  of  that 
term  is  not  a  person  claiming  by,  from,  or  under  the  defendant  ?  Though, 
in  point  of  form,  the  assignment  is  made  by  the  two  trustees,  the  assignee 
clearly  is  a  person  claiming  through  and  under  the  defendant.  It  seems 
to  me,  therefore,  that  the  plaintiff  is  entitled  to  judgment  upon  both 
points, — subject  to  the  amendment  of  the  breach  in  a  manner  which  will 
be  more  particularly  described  by  my  Brother  Willes. 

Willes,  J. — ^I  am  entirely  of  the  same  opinion.  The  reasons  for 
holding  that  the  mortgagee  claimed  under  the  defendant,  by  virtue  of  a 
term  created  with  his  concurrence,  have  been  so  fully  statea  by  my  Lord 
and  my  two  learned  Brothers,  that  I  have  nothing  to  add  on  that  point 
With  respect  to  the  question  whether  that  which  took  place  was  a  breach 
of  the  covenant  for  quiet  enjoyment,  notwithstanding  the  ineenioas 
argument  of  Mr.  Stamfner$j  I  am  of  opinion  that  the  facts  stated  in  the 
cas#  do  make  out  a  breach  of  that  covenant.  This  declaration  seems  to 
have  been  very  ingeniously  framed  to  throw  upon  the  plaintiff  as  much 
proof  as  possible.  It  states  unnecessarily  an  eviction  by  a  person  claim- 
ing title.    I  am  not  sure,  that,  if  it  were  necessary  to  establish  an  ein> 
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tioTiy  there  is  not  enough  on  the  case  to  do  so :  hut,  at  all  events,  there 
clearly  is  sufficient  to  establish  a  molestation  or  duturbance.  It  has 
been  contended  by  Mr.  Stammers  that  the  plaintiff  is  estopped  from 
relying  upon  what  "^took  place  between  Mr.  L'Estrange  and  him-  vmao 
self  as  an  eviction,  by  the  circumstance  of  his  having  at  the  time  ^ 
of  giving  up  possession  of  the  land  received  from  Mr.  L'Estrange  a  sum 
of  75Z.  I  do  not,  however,  think  that  in  any  degree  alters  the  rights 
of  the  parties.  It  is  like  the  case  of  a  tenant,  on  being  turned  out  by 
one  having  a  title  paramount,  asking  and  receiving  compensation  for 
expenses  incurred  by  him  in  improvements.  It  does  not  amount  to  a 
consenting  to  be  turned  out :  it  was  merely  the  act  of  a  man,  who,  feel- 
ing that  he  could  not  resist  the  claim,  makes  the  best  he  can  of  his  posi- 
tion. At  all  events,  if  there  be  any  difficulty  in  treating  this  technically 
and  strictly  as  an  eviction,  it  clearly  amounts  to  a  molestation  or  dis- 
turbance :  and,  as  the  declaration  must  be  amended,  I  think  it  will  be 
better  to  insert  those  words,  which  are  in  the  covenant.  I  throw  this 
out  in  consequence  of  something  which  I  recollect  to  have  fallen  from 
Mr.  Justice  Maule  in  a  case  that  was  very  much  argued  in  this  court  a 
few  years  ago,  but  which  I  do  not  find  to  have  been  reported.  I  entirely 
agree  with  the  rest  of  the  court  in  thinking  that  the  facts  stated  in  the 
case  show  an  eviction  by  one  claiming  by,  from,  or  under  the  defendant ; 
but  I  think  it  would  be  safer  to  allege  a  molestation  and  disturbance. 
Subject,  therefore,  to  the  approbation  of  my  Lord  and  my  two  learned 
Brothers,  I  would  suggest  that  the  breach  be  amended,  as  follows, — 
striking  out  the  words  ^^but  on  the  contrary  thereof  (which  should 
never  be  used  in  a  declaration  at  all),  and  inserting  in  lieu  thereof  the 
word  ^^  and,"  and  also  striking  out  the  words,  ^'  to  wit,  by  virtue  of  a 
mortgage  thereof  theretofore  to  him  made  by,"  and  inserting  instead 
the  words,  ^^  by,  from,  and  under,"  and  adding  after ''  the  defendant,"  the 
words  ^^  and  not  by  or  under  the  plaintiff,"  and  inserting  after  the  word 
''  appurtenances,"  in  the  next  line,  the  words  ''  claiming  "^such  r^c)A± 
right  and  title  to  the  same  as  aforesaid,  and  molested  and  dis-  '- 
turbed  the  plaintiff  in  his  enjoyment  thereof."  The  second  plea,  of 
course,  must  also  be  amended  by  traversing  the  molestation  and  disturb- 
ance. Upon  the  record  as  thus  amended,  the  question  is  fairly  raised, 
whether,  upon  the  facts  stated  in  this  case,  the  plaintiff  is  entitled  to 
recover.     And  we  are  all  of  opinion  that  he  is. 

CocKBURX,  C.  J. — I  may  add  that  I  also  thought  the  facts  showed  a 
molestation  and  disturbance  which  would  entitle  the  plaintiff  to  recover 
for  a  breach  of  the  covenant :  but,  considering  that  the  circumstances 
amounted  to  an  eviction,  I  thought  it  unnecessary  to  insist  upon  that, 
seeing  the  amount  of  amendment  of  the  declaration  which  would  be 
necessary  in  that  view.  Judgment  for  the  plaintiff. 

In  Sprague  v.  Baker,  17  Mass.  586,  the  mortgage,  this  was  sufficient  breach 

it  was  held  that,  where  lands  which  had  of  the  covenant  to  entitle  the  vendee  to 

been  previously  mortgaged,  were  con-  maintain  his  action.     It  was  said  there 

rejed  with  a  covenant  for  quiet  enjoy-  by  Wilde,  J.,  '^  An  ouster  or  expulsion 

ment,  and  the  vendee  subsequently,  on  is  equivalent  to  an  eviction  by  legal  pro- 

a  demand  by  the  mortgagee  for  his  cess.    And  so  is  any  disturbance  oi 

money  and  on  threat  of  suit,  paid  off  interruption  by  a  stranger  having  para- 
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moant  tide."   See  also  that  disturbanoe  payment  of  rent  bj  a  tenant  to  a  mort- 

of  title  or  possession,  without  actual  gagee,  under  a  mortgage  prior  to  the 

eviction,  is  within  the  particular  cove-  lease,  on  threat  of  entiy,  is  lawM,  and 

nant :  Corlis  v.  Denman's  Executors,  3  a  defence  to  the  suit:  Welch  v.  Adanu, 

Zabriskie,  271;   Parker  v.  Dunn,   2  1  Metoalf,  494;  Jones  v.  Ckrk,  20 

Jones  N.  C.  203 ;  Chambers  v.  Peake,  Johns.  51 ;  Magill  t7.  Hinsdale,  6  Ccmn. 

6  Dana,  428.     It  seems  settled  in  the  469. 
United  States,  that  the  attornment  and 


GILES  V.  SPENCER.    May  8. 

The  right  of  dutretfl  if  not  lo  inseparable  an  incident  of  rent-tenrioo  ai  not  to  ba  capable  of 
being  postponed. 

A.,  who  was  tenant  of  a  house,  let  certain  rooms  on  the  ground-floor  thereof  to  B.,  under  a 

*  written  agreement^  for  one  year,  and  so  on  from  year  to  year,  subject  to  a  quarter's  notice, 
with  a  stipulation  that  no  action,  distress,  or  other  proceeding  should  be  proseented  by  or  oo 
behalf  of  A.  in  respect  of  the  rent,  unless  he  should  hare  preyionsly  pud  the  rent  due  froa 
himself  to  the  superior  landlord,  and  should  hare  produced  his  receipt  for  the  same  to  S. 
Upon  B.'s  death,  C.  (her  daughter  and  executrix)  continued  to  occupy  the  premisea  for  somt 
time  upon  the  same  terms  as  her  mother  had  occupied  them,  and  she  alterwarda  agreed 
verbally  with  A.  to  give  up  the  rooms  on  the  ground-floor,  and  to  take  other  rooma  on  the 
flrst  floor  in  lieu  of  them,  upon  the  same  terms  as  to  rent  and  otherwise : — Held,  that,  by  the 
condition  in  the  original  agreement,  A.'b  right  to  distrain  was  postponed  until  after  his  rest 
had  been  paid;  and  that  C.  was  therefore  entitled  to  maintain  trespass  against  a  broker 
employed  by  A.  to  distrain  without  having  previously  complied  with  that  condition. 

And,  held,  that  the  substitution  of  the  rooms  on  the  first  floor  for  those  on  the  ground-floor, 
was  not  an  alteration  by  parol  of  the  terms  of  the  original  written  agreement,  but  a  new 
contract 

This  was  an  action  for  breaking  and  entering  the  dwelling-house  of 
the  plaintiff,  and  seizing  and  carrying  away  her  goods.  The  defendant 
pleaded  not  guilty  ''by  statute." 

♦24 'il  *  cause  was  tried  before  Cockburn,  C.  J.,  at  the  sittings  at 
J  Westminster  after  last  Michaelmas  Term.  The  facts  were  as 
follows : — On  the  20th  of  September,  1851,  an  agreement  was  entered 
into,  in  writing,  between  one  Alexander  Meredith,  who  was  the  tenant 
of  a  house  in  Seymour  Street,  Euston  Square,  and  one  Elizabeth  Hales 
Giles,  the  mother  of  the  plaintiff,  whereby  Meredith  underlet  to  Mrs. 
Giles  in  the  following  terms : — 

''  An  agreement  made  and  entered  into  this  20th  day  of  September, 
1851,  between  Alexander  Meredith,  of  No.  67  Seymour  Street,  Euston 
Square,  in  the  county  of  Middlesex,  for  himself,  his  executors,  admin- 
istrators, and  assigns,  of  the  one  part,  and  Elizabeth  Hales  Giles,  of  the 
same  place,  widow,  for  herself,  her  executors,  administrators,  and  assigns, 
of  the  other  part :  The  said  Alexander  Meredith  hereby  agrees  to  let, 
and  the  said  Elizabeth  Hales  Giles  agrees  to  take,  the  shop  and  rooms 
or  apartments  following,  that  is  to  say,  two  rooms  on  the  ground  floor, 
and  the  shop  at  the  back  or  rear  thereof,  and  also  two  rooms  on  the 
second  floor,  and  the  back  kitchen,  with  the  use  of  other  conveniences, 
and  the  appurtenances  thereto  belonging,  and  also  the  fixtures  and 
things  in  the  said  rooms  and  kitchen,  being  part  of  a  house  and  pre* 
mises  which  the  said  Alexander  Meredith  and  Elizabeth  Hales  Giles 
now  occupy,  situate  and  being  No.  67  Seymour  Street,  Euston  Square, 
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aforesaid,  to  hold  the  same  for  the  term  of  one  whole  year,  from  the 
29th  day  of  September  instant,  and  so  on  from  year  to  year  until  this 
agreement  shall  be  determined  by  either  of  the  said  parties  giving  to  the 
other  of  them  six  months'  previous  notice  in  writing  for  that  purpose,  at 
and  under  the  yearly  rent  or  sum  of  44Z.  of  lawful  money  of  Great 
BritaiD,  to  be  payable  quarterly,  and  by  even  and  equal  portions,  on  the 
usual  quarterly  days  for  payment  of  rent,  the  first  quarterly  *pay-  r^^oAa 
ment  to  be  made  on  the  25th  day  of  December  next :  And  the  ■- 
<)aid  Alexander  Meredith  doth  hereby  agree  to  pay  and  discharge  all 
rates,  taxes,  duties,  assessments,  charges,  and  impositions  whatsoever, 
parliamentary,  parochial,  or  otherwise,  which  now  are  or  shall  at  any 
time  during  the  continuance  of  the  said  tenancy  be  assessed,  rated, 
taxed,  charged,  or  imposed  upon  the  said  premises,  or  upon  the  tenant 
or  occupier  in  respect  thereof. .  Provided  always,  and  it  is  lastly  agreed 
by  and  between  the  said  parties  hereto,  that  no  action,  distress,  or  other 
proceeding  shall  be  commenced  or  prosecuted  by  or  on  behalf  of  the  said 
Alexander  Meredith,  his  executors,  administrators,  or  assigns,  in  respect 
of  the  Don-payment  of  the  rent  hereby  reserved,  unless  and  until  the 
said  Alexander  Meredith,  his  executors,  administrators,  or  assigns,  shall 
have  paid  the  rent  due  from  him  or  them  to  the  landlord  or  landlady  of 
the  said  premises,  and  shall  have  produced  and  shown  to  the  said  Eliza* . 
beth  Hales  Giles,  her  executors,  administrators,  or  assigns,  the  receipt 
or  receipts  for  such  rent.  As  witness  the  hands  of  the  said  parties,  the 
day  and  year  first  above  written." 

Mrs.  Giles  continued  for  some  time  to  occupy  the  apartments  under 
this  agreement:  and,  upon  her  death,  in  November,  1852,  the  plaintiff, 
her  daughter,  who  was  executrix  and  trustee  under  her  will,  continued 
the  occupation  upon  the  same  terms.  Some  time  after  Mrs.  Giles's  death, 
it  was  verbally  agreed  between  Meredith  and  the  plaintiff,  that,  in  lieu 
of  the  rooms  on  the  ground  floor,  the  latter  should  have  other  rooms  on 
the  first  floor, — the  terms  of  the  holding,  as  to  rent  and  otherwise, 
remaining  the  same. 

Rent  being  due  from  the  plaintiff  to  Meredith  in  respect  of  the  new 
occupation,  the  latter,  without  having  vreviotuly  paid  the  rent  due  from 
him  to  the  iuperior  landlord^  employea  the  defendant,  a  broker,  to  dis- 
train *the  plaintiff's  goods,  which  was  the  trespass  in  respect  of  r^oAn 
which  this  action  was  brought.  *- 

On  the  part  of  the  defendant,  it  was  insisted,  that,  as  there  had  been 
a  change  in  the  subject-matter  of  the  demise,  such  variation  in  the  terms 
of  the  agreement  ought  to  have  been  reduced  into  writing,  and  that  parol 
evidence  thereof  was  inadmissible. 

His  Lordship,  thinking  there  was  nothing  in  the  objection,  and  that  it 
was  competent  to  the  parties  by  parol  to  modify  the  right  to  distrain, — 
directed  a  verdict  to  be  entered  for  the  plaintiff,  reserving  leave  to  the 
defendant  to  move  to  enter  a  verdict  for  him  If  the  court  should  be  of 
opinion  that  the  objection  was  tenable. 

Joyce,  in  Hilary  Term  last,  accordingly  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  defendant,  "  on  the  ground  that  the  terms  varying  the 
lease  as  to  the  premises  let  ought  to  have  been  reduced  into  writing,  and 
that  parol  evidence  thereof  was  not  admissible;"  and  also  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  evidence,  ''  the  dis- 
tress being  lawful,  and  the  agreement  not  to  distrain  mere  matter  of 
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contract,  for  which  the  plaintiff  would  have  her  remedy  against  Mereditk 
by  action."  He  submitted  that  the  common-law  right  of  the  landlord 
to  distrain  could  not  be  waived  by  parol. 

c7.  Browfij  in  Easter  Term,  showed  cause.*-The  law  recognises  only 
two  descriptions  of  contracts,  viz.  contracts  by  deed,  and  contracts  by 
parol, — whether  in  writing  or  by  word  of  mouth :  Bann  v,  Hughes,  7 
T.  R.  350,  n.  [Gockburn,  G.  J. — The  first  agreement  was  in  writing. 
When  the  change  in  the  occupation  took  place,  there  was  no  writing. 
The  question  is,  whether  this  incident, — ^making  the  right  to  distrain 
*2481  c<^°^i^i<>^Ai — '^'^^^  ^^  introduced  into  the  contract  by  parol 
•J  Gresswell,  J. — Gan  the  right  to  distrain,  which  is  incident  to 
the  contract  of  tenancy,  be  waived  by  parol?]  It  is  every  day's 
practice  to  postpone  a  right  of  entry :  and  there  can  be  no  valid  objec* 
tion  to  the  postponement  of  the  rieht  to  distrain.  **  Quilibet  potest 
renunciare  juri  pro  se  introducto."  [GocKBURK,  C.  J. — The  only  ques- 
tion is,  whether  it  can  be  done  by  parol.]  The  right  to  distrain  for  rent- 
service  is  incident  to  the  reversion :  that  parted  with,  the  right  is  gone. 
Here,  the  right  of  distress  is  postponed  originally  by  the  same  instru- 
ment which  gave  the  right  to  distrain.  In  Gomyns's  Digest,  Candiium 
(A.  1),  it  is  said :  ^^  An  express  condition  cannot  be  without  deed,  and 
therefore  a  man  cannot  plead  a  condition  to  defeat  an  estate  of  freehold, 
without  showing  the  deed."  And  see  the  notes  to  Pordage  v.  Cole,  1 
Wms.  Saund.  820.  The  second  point  was  not  made  at  the  trial.  [Cress- 
well,  J. — It  comes  substantially  to  the  same  thing.  The  contention  wis 
that  the  right  of  distress  could  not  be  waived  by  parol.  If  it  could,  it 
was  waived,  and,  consequently,  the  defendant  was  a  trespasser.]  The 
demise  was  for  two  years  certain  and  no  longer,  and  therefore  not 
within  the  statute  of  frauds,  29  Gar.  2,  c.  3,  s.  4,  and  might  be  by  parol 
A  man  may  grant  a  lease,  together  with  a  right  of  way,  by  parol,  for  less 
than  three  years ;  though  He  could  not  grant  the  way  per  se  without  deed. 
In  Goss  V.  Lord  Nugent,  5  B.  &  Ad.  58,  64  (£.  C.  L.  B.  vol.  27),  2  N. 
k  M.  28  (£.  G.  L.  K.  vol.  28),  Lord  Denman,  in  delivering  the  judg- 
ment of  the  court,  says :  ^^  By  the  general  rules  of  the  common  law,  if 
there  be  a  contract  which  has  been  reduced  into  writing,  verbal  evidence 
is  not  allowed  to  be  given  of  what  passed  between  the  parties  either 
before  the  written  instrument  was  made,  or  during  the  time  that  it  was 
in  a  state  of  preparation,  so  as  to  add  to  or  subtract  from,  or  in  anj 
*24dl  ™^"^^^  ^^  ^^^7  ^^  qualify  the  written  contract :  bat,  *after  the 
J  agreement  has  been  reduced  into  writing,  it  is  competent  to  the 
parties,  at  any  time  before  breach  of  it,  by  a  new  contract  not  in  writing, 
either  altogether  to  waive,  dissolve,  or  annul  the  former  agreement,  or 
in  any  manner  to  add  to,  or  subtract  from,  or  vary  or  qualify  the  terms 
of  it,  and  thus  to  make  a  new  contract,  which  is  to  be  proved  partly  by 
the  written  agreement  .and  partly  by  the  subsequent  verbal  terms 
engrafted  upon  what  will  be  thus  left  of  the  written  agreement"  And 
he  adds, — *^  If  the  present  contract  was  not  subject  to  the  control  of  any 
act  of  parliament,  we  think  that  it  would  have  been  competent  for  the 

(parties  by  word  of  mouth  to  dispense  with  requiring  a  good  title  to  the 
ot  in  question."  So,  where  money  is  lent  upon  mortgage  at  a  certain 
rate  of  interest,  it  is  competent  to  the  lender  afterwards  by  parol  to  agree 
to  reduce  the  rate :  Lord  Milton  v.  Edgworth,  5  Bro.  P.  C.  818.    Manj 
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other  instances  may  be  put  where  a  Trritten  contract  may  be  varied  in 
part  or  in  whole,  by  the  consent  of  the  parties,  after  its  execution. 

Joyce^  in  support  of  his  rule. — The  right  of  distress  is  put  higher  than 
a  spscialty  debt ;  and,  if  that  cannot  be  discharged  or  varied  by  a  parol 
contract,  so  the  right  to  distrain  cannot. — The  agreement  to  waive  or 
postpone  the  right  of  distress,  is  a  personal  contract,  and  not  a  contract 
running  with  the  land,  so  as  to  bind  the  remainder-man  or  the  issue.    It 
is  upon  this  principle  that  a  court  of  equity  will  not  decree  specific  per« 
formance  of  a  contract  to  refer.     [Gockburn,  C.  J. — This  agreement  is 
not  depriving  any  court  of  jurisdiction :  it  is  merely  postponing  the 
remedy.]  In  Butler's  N.  P.  p.  182,  it  is  laid  down,  that,  ^^  if  a  landlord 
accept  a  bond  for  the  rent,  this  does  not  extinguish  it ;  for,  the  rent  is 
higher,  and  the  accepting  of  a  security  of  an  equal  degree  is  not  extin< 
guishment  of  a  debt,  as,  a  ^statute-staple  for  a  bond."     So,  in   r^iocA 
Davis  V.  Gyde,  2  Ad.  k  E.  628  (E.  C.  L.  R.  vol.  29),  4  N.  &  L  ^^^ 
M.  462  (E.  C.  L.  R.  vol.  80),  it  was  held  that  a  promissory  note  given 
and  received  for  rent,  does  not  extinguish  the  claim  for  such  rent,  which 
is  a  debt  of  a  higher  degree  than  that  arising  upon  the  note  :  nor  does 
the  receipt  of  such  note  of  itself  suspend  the  right  of  distraining* 
[CocKBURN,  C.  J. — There  was  no  agreement  there  to  take  the  promis- 
sory note  in  satisfaction  of  the  landlord's-  right  to  distrain.]  A  covenant 
not  to  sue  upon  a  simple  contract  debt  for  a  limited  time,  is  not  pleada- 
ble in  bar  of  an  action  for  such  debt :  Thimbleby  v.  Barron,  8  M.  &  W» 
210.t    The  true  principle  is  that  stated  by  Maule,  J.,  in  the  course  of 
the  argument  in  Avery  v,  Scott,  8  Exch.  487,  499,f — "  There  is  n# 
decision  which  prevents  two  persons  from  agreeing  that  a  sum  of  money 
flhall  be  paid  upon  a  contingency ;  but  they  cannot  legally  agree,  that, 
when  it  is  payable,  no  action  shall  be  maintained  for  it."     So,  here,  if 
the  parties  had  agreed  that  no  right  to  distrain  should'  arise  but  upon 
a  certain  contingency,  that  might  have  doner  they  have  not,  however, 
done  so :  they  have  merely  agreed  that  the  landlord  shall  be  deprived 
of  all  legal  remedies  for  his  rent,  until  he  shall  prove  by  production  of 
his  receipt  that  he  has  paid  the  superior  landlord, — a  mere  agreement  t9 
suspend  the  remedy,  which  can  have  no  operation  at  all  in  law. 

Cur.  adv.  vult. 

WiLLES,  J.,  now  delivered  the  judgment  of  the  court  v — 

In  this  case,  one  Meredith,  being  tenant  of  a  house,  underlet  certain 
rooms  in  it  to  the  plaintiff  by  a  written  agreement,  providing,  inter  alia, 
that  no  distress  should  be  made  for  rent  until  after  Meredith  had  pro- 
duced to  the  plaintiff  the  receipt  of  the  superior  landlord  for  the  rent 
ivhich  had  previously  become  due  from  him. 

Some  time  afterwards,  it  was  agreed  by  word  of  *mouth  r^o^i 
between  the  plaintiff  and  Meredith,  that  the  former  should  take  ^ 
of  the  latter  other  rooms  in  lieu  of  the  first,  but  upon  the  same  terms 
as  to  the  rent  and  otherwise.  The  plaintiff  accordingly  gave  up  the  firsi 
rooms,  and  entered  upon  and  occupied  the  second  until  Meredith,  with- 
out paying  his  landlord  certain  rent  which  had  become  due,  or  producing 
a  receipt  for  it  to  the  plaintiff,  distrained,  by  the  defendant  and  his 
broker,  rpon  those  rooms  for  rent  in  arrear  from  the  plaintiff  to  him 
since  her  occupation  thereof. 

The  plaintiff  thereupon  brought  this  action ;  and,  at  the  trial  before 
the  Lord  Chief  Justice,  the  defendant  insisted  upon  Mcreditli'a  right  te 
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distrain,  arguing  '^  that  the  terms  varying  the  lease  as  to  the  premiset 
let,  ought  to  have  been  reduced  into  writing,  and  that  parol  evidence 
thereof  was  not  admissible.*'  The  Lord  Chief  Justice,  however,  directed 
a  verdict  for  the  plaintiff,  reserving  leave  to  the  defendant  to  moye  to 
enter  a  verdict  for  him  upon  the  above  point. 

A  rule  was  accordingly  obtained  to  enter  a  verdict  for  the  defendant, 
or  for  a  new  trial  upon  the  above  ground ;  and  a  second  point  was  made, 
that  the  verdict  was  against  the  evidence,  the  distress  being  lawful,  and 
the  agreement  not  to  distrain  mere  matter  of  contract,  for  which  the 
plaintiff  would  have  her  remedy  against  Meredith  by  action. 

Upon  the  argument  before  the  Lord  Chief  Justice  and  my  Brothers 
Cresswell  and  Growder  and  myself,  the  point  reserved  was  abandoned ; 
nor  could  it  have  been  maintained,  the  taking  of  the  second  set  of  rooms 
having  been  a  new  contract  by  parol  upon  the  terms  of  the  first  written 
contract,  and  not  an  alteration  of  the  terms  of  that  contract.  Thefint 
contract  was  for  this  purpose  like  the  written  rules  in  Lord  Bolton  p. 
Tomlin,  6  Ad.  k  E.  866  (E.  C.  L.  K.  vol.  81),  1  Nev.  &  P.  247  (E.  C.L. 
R.  vol.  86).  The  liability  of  the  plaintiff  upon  it  was  probably  put  an 
^QCQ-i  end  to  by  a  *surrender  by  operation  of  law,  or,  if  not,  then  by  an 
^  implied  agreement  not  to  sue  for  the  rent,  in  consideration  of  the 
rooms  being  given  up  :  see  Gore  t^.  Wright,  8  Ad.  &  E.  118  (E.  C.  LB. 
vol.  36),  8  N.  ftp.  243. 

The  defendant,  however,  argued,  upon  the  second  point  in  the  mle, 
which  was  not  taken  at  the  trial,  and  not  reserved,  that  there  ought  to 
be  a  new  trial. 

The  only  point  argued  before  us,  was,  that  the  agreement  not  to  dis- 
train was  merely  matter  of  contract,  and  had  no  specific  effect  upon  the 
right  of  distress,  so  as  to  entitle  the  plaintiff  to  maintain  an  action  of 
trespass  or  replevin. 

Upon  the  argument,  the  authorities  bearing  upon  the  question  were 
not  referred  to  by  counsel  on  either  side.  We  proceed  to  consider  it. 
with  the  aid  of  some  of  those  authorities,  which  we  have  found  for  our- 
selves. 

It  is  obvious  that  the  argument  for  the  defendant  must  go  the  length 
of  saying,  not  only  that  rent-service  and  distress,  though  the  creatures 
of  the  contract  of  tenancy,  cannot  by  the  same  contract  be  severed  from 
one  another,  but  also  that  distress  is  so  inseparable  an  incident  of  rent- 
aervice  as  not  to  be  capable  even  of  postponement. 

It  is  said,  however,  in  a  note  to  Longo  Quinto,  T.  fo.  41,  to  have  been 
laid  down  in  40  Ed.  3  (probably  40  Ed.  3,  fo.  22,  per  Wichingham,  J. ; 
see  continuation  of  same  case,  fo.  47),  that  even  fealty  '*  may  be  post- 
poned for  two  or  three  years. "(<<)  This  is  in  effect  what  the  contract 
purports  to  do  in  the  present  case  as  to  the  distress. 

There  is  also  some  learning  upon  the  point  whether  the  distress  m^J 
be  enturely  released,  leaving  the  rent  seek.  In  T.  7  Ed.  4,  fo.  11;  the 
*2^31  ^"^^^  Justice  assented  to  the  argument  of  counsel,  that  distress 
-■  was  an  ^inseparable  incident  to  a  rent-service,  and  therefore  could 
not  be  released :  but  Nedham,  J.,  was  of  the  contrary  opinion,  saying) 
with  apparent  reason,  that  the  release  would  be  good,  and  would  convert 
the  rent  into  a  rent-seek. 

(a)  '*  Jeo  paiB  graant  q.  il  n'avera  fealtie  per  eeax  deax  ads,  et  p.  cosequens  extinct  a  tonii 
'Joun."    40  B.  8,  fo.  33,  pL  21. 
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In  Brooke*8  Abridgment,  RekaseSj  pi.  47,  the  case  first  referred  to  ib 
cued  as  an  authority,  that,  even  an  inseparable  incident,  such  as  fealty, 
may  be  postponed,  though  not  absolutely  released ;  T?hilst  the  case  in  7 
E.  4  secondly  above  cited  is  referred  to  in  different  places, — see  '^  Inci- 
dents,'' 20,  '^Tenures/'  38, — as  an  authority  for  eacn  of  the  conflicting 
opinions  therein  expressed  by  the  judges. 

The  proposition  laid  down  in  40  £.  8,  and  referred  to  in  Longo  Quinto, 
is  confirmed  by  what  is  put  by  Lord  Coke  in  Go.  Litt.  204  b,  where  he 
says,  that,  ^'  if  a  lease  be  in  the  affirmative,  that,  if  the  rent  be  in  arrear 
for  thirty  days,  the  landlord  may  distrain,  yet  he  may  distrain  within 
the  thirty  days ;  for,  the  words  are  in  the  affirmative,  and  8o  cannot  take 
away  what  is  incident  of  common  right," — plainly  implying  that  such  a 
provision  in  negative  words  would  be  valid. 

In  Yiner's  Abridgment,  ^'  Releases"  (G.),  it  is  laid  down,  upon  the 
authority  of  the  cases  in  the  Year  Books,  that  fealty  or  distress  may  be 
postponed. 

In  Horsford  v.  Webster,  1  G.  M.  &  R.  696,t  no  difficulty  was  sug- 
gested on  the  bench  or  at  the  bar  as  to  the  specific  effect  of  an  agree- 
ment by  a  landlord  not  to  distrain  the  goods  of  a  stranger  upon  the 
land. 

The  above  authorities  are  quite  sufficient  to  show  that  what  the  parties 
have  undoubtedly  agreed  to  in  point  of  fact,  is  capable  of  being  sus- 
tained in  point  of  law.  The  verdict  was  therefore  right,  and  the  rule  to 
set  it  aside  must  be  discharged.  Rule  discharged. 

Where  a  promissory  note  is  taken  in  payment  of  rent  divest  the  right  of  dis- 

absolute  payment  of  rent,  the  right  of  tress :  Smith  v.  Meaner,  16  Serg.  &  R. 

distress  is  gone :  Warren  v.  Forney,  13  275.     Where,  however,   on  the  sur- 

fierg.  &  R.  52.  But  in  general,  a  bond,  render  of  a  lease  it  was  agreed  that  the 

note,  order  on  a  third  person,  or  even  tenant  should  remain  liable  for  a  year's 

a  judgment  for  the  rent  itself,  until  rent,  and  that  the  lessor  might  take  all 

Baiisfaetion,  will  not  produce  that  effect:  lawful  means  for  its  recovery,  it  was 

Bantleon   v.   Smith,   2  Binney,  146  j  held  that  the  landlord  could  not  dis- 

Sojder  v,  Kunkleman,  3  Penna.  490 ;  train  for  such  rent,  but  that  the  remedy 

Bailey  v.  Wright,  8  MoGord,  484 ;  was  on  the  agreement :  Bain  v,  Clark, 

Cornell  9.  Lamb,  20  Johns.  407.    Nor  10  Johns.  424. 
will  an  express  right  of  entry  for  non- 


♦THOMSON  V.  HARDING,  Official  Manager  of  THE  ROYAL  r*oR^ 
BRITISH  BANK.— In  re  HHiL.    Nov.  17.  L  ^^ 

Th«  eonri  wiU,  in  rirtae  of  iU  inherent  power  to  prerent  the  abase  of  its  process,  discharge 
from  enstodj  one  who  is  improperlj  detained  in  exocadon  in  respect  of  a  debt  from  which 
he  is  discharged  bj  his  certificate  under  the  bankrupt  act 

A.  obtained  judgment  in  an  action  against  the  official  manager  of  a  Joint  stock  bank,  and, 
baring  prored  his  debt  under  a  fiat  against  the  bank,  and  also  nnder  the  73d  section  of  the 
Winding-up  Act,  7  A  8  Vict  c.  Ill,  attempted  likewise  to  proYO  it  under  a  flat  against  B.,  a 
shareholder,  against  whom  he  had  obtained  an  order  for  execution  under  the  7  A  8  Vict  c. 
113,  s.  13 :  the  commissioner  declining  to  admit  the  debt  to  proof,  but  receiving  it  as  a  claim, 
A.  afterwards  sued  out  a  ca.  sa.  against  B.,  and  took  him  in  execution  after  A«  had  obtained 
Am  e«rf(/8«ate ;— Held,  that  B.  was  entitled  to  be  disoharged,  on  motion,— either  by  Tirtne  of 
Ihe  )06th  seotSon  of  the  Bankrupt  Law  ContoUdaaon  Act»  12  A  13  Ylct  6.  106,  ox  bj  Tirto* 
«f  tha  fvntial  Inhareat  Jwifdlotion  of  the  oourt  oyer  its  own  prooMi. 
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The  Royal  British  Bank  became  bankrupt  on  the  9th  of  October, 
1856.  On  the  13th  of  December,  the  plaintiff  obtained  jadgment 
against  the  bank  in  an  action  brought  against  Harding,  the  officii! 
manager  appointed  under  the  Winding-up  Act,  11  k  12  Vict.  c.  45 ;  and 
on  the  23d  he  proved  his  debt  under  the  fiat  against  the  bank.  On  the 
81st  of  January,  1857,  the  plaintiff  obtainea  an  order  for  execution 
against  Hill,  under  the  7  &  8  Vict.  c.  113,  a.  13,  and  issued  a  fi.  fa. 
thereon,  which  was  defeated  by  a  bill  of  sale.  On  the  13th  of  Febru- 
ary, a  fiat  in  bankruptcy  issued  against  Hill,  under  which  he  was  duly 
adjudged  bankrupt.  In  April,  the  plaintiff  applied  to  the  commissioner 
to  be  allowed  to  prove  his  debt  under  Hill's  fiat;  the  commissioner 
refused  to  allow  it  as  a  '*  proof,"  but  admitted  it  as  a  *^  claim,"  under  the 
140th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  12  &  IS 
Vict.  c.  106.  On  the  13th  of  May,  Hill  obtained  a  certificate  of  the 
first  class.  On  the  11th  of  August,  Hill  was  arrested  on  a  ca.  sa.  at 
the  suit  of  the  plaintiff.  Application  was  made  to  Wightman,  J.,  at 
chambers,  for  his  discharge,  but  that  learned  judge  referred  the  matter 
to  the  court.  The  case  was  afterwards  brought  before  Martin,  B.,  and 
Willes,  J. ;  but,  under  the  oircumstances,  they  did  not  think  proper  to 
order  the  discharge  of  Mr.  Hill,  but  the  following  order  was  made  by 
Willes,  J., — '*  that  upon  payment  of  the  amount  of  the  reserved  divi- 
MtifTi  dend  into  court,  to  abide  such  order  as  the  court  or  a  judge  may 
-■  '''think  fit  to  make  respecting  it,  having  regard  to  the  equities  of 
the  case,  the  defendant  [Hill J  consenting  that  the  court  or  a  judge  may 
order  the  plaintiff  to  retake  him  on  the  writ  already  issued,  or  any  other 
writ  to  be  issued,  be  discharged  out  of  custody  as  to  this  action, — ^the 
costs  of  the  application  to  be  in  the  discretion  of  the  said  court  or 
judge." 

Mr.  Hill,  being  unable  to  comply  with  the  condition  imposed  upon  him 
by  this  order,  remained  in  custody. 

Lu9hj  Q.  C,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  his 
discharge. 

Byleiy  Serjt.,  now  showed  cause. — ^By  the  100th  section  of  the  7  &  8 
Vict.  0.  113,  the  creditor  is  bound  to  prove  under  the  fiat  against  the 
bank,  and  also,  by  11  k  12  Vict.  c.  45,  s.  73,  under  the  winding-up  act, 
before  he  can  obtain  an  order  for  execution  against  a  shareholder.  The 
plaintiff  claimed  to  prove  under  Hill's  fiat  in  respect  of  the  new  debt 
created  by  that  order ;  but  the  commissioner  held  that  he  was  not  en- 
titled so  to  do.  [Willes,  J. — The  certificate  bars  all  debts,  whether 
joint  or  separate.]  True ;  but  the  debt  created  by  the  order  of  the  court 
is  not  the  same  debt  as  that  due  from  the  bank.  The  law  as  to  double 
proof  is  well  stated  by  Lord  Justice  Turner,  in  the  case  of  Ex  parte 
Goldsmid,  In  re  Deane  and  Toule,  25  Law  J.,  Bankr.  25.  George  Deane 
and  Frederick  Toule  carried  on  business  at  Liverpool,  under  the  firm  of 
"  Deane,  Youle  k  Go."  They  also  carried  on  business  at  Pernambucoin 
partnership  with  one  Alfred  Fhilip  Youle, — ^the  two  firms  being  perfectly 
distinct,  and  Alfred  Philip  Youle  having  no  interest  in  the  Liverpool  busi- 
ness. The  Pernambuco  house  drew  bills  upon  and  they  were  accepted  by 
the  Liverpool  house  bon&  fide  and  in  the  ordinary  course  of  business,  and 

*2561  ^^^  ^^  ^^^^  ^^^'^  ^"^^  ^^^  ^^^  hands  of  '^'Goldsmid  honestly  in 

J  the  due  course  of  trade :  the  Liverpool  firm  became  bankrupts,  and 

afterwards  the  Pemambuoo  firm  entered  into  a  **  concordata"  with  their 
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ereditorSy  under  which  thej  vested  property  in  the  truBtees  for  the  benefit 
of  their  creditors :  Goldsmid  received  a  dividend  under  the  ^'  concordata," 
out  of  the  assets  vested  in  the  trustees  of  the  Pernambuco  firm,  as  drawers 
of  the  bill :  thej  subsequently  attempted  to  prove  against  the  Liverpool 
firm  as  acceptors  of  the  bill,  but  the  commissioner  held  that  there  was 
no  right  of  double  proof;  and  his  decision  was  affirmed  on  appeal, — Lord 
Justice  Knight  Bruce  dissenting.     Lord  Justice  Turner,  in  giving  judg- 
ment, says : — '*  The  rule  has  long  been  settled,  that,  in  the  administra- 
tion of  estates  in  bankruptcy,  the  joint  estate  is  to  be  distributed  amongst 
the  joint  creditors,  and  the  separate  estate  amongst  the  separate  credi- 
tors ;  the  surplus  of  the  joint  estate,  after  payment  of  the  joint  debts, 
going  over  to  the  separate  estates,  and  the  surplus  of  the  separate  estate, 
after  payment  of  the  separate  debts,  going  over  to  the  joint  estate.     In 
bankruptcy,  too,  all  the  creditors  upon  the  same  estate  stand  upon  an 
equal  footing :  but,  as  observed  by  Lord  Hardwicke  in  Ex  parte  Bond, 
1  Atk.  98,  if  a  creditor,  having  a  joint  and  separate  security,  be  per- 
mitted to  prove  against  both  the  joint  and  separate  estates,  he  draws 
from  the  separate  estate  to  the  prejudice  of  other  joint  creditors  who  have 
an  equal  right  with  himself  to  come  upon  that  estate.     From  this  con- 
sequence, coupled  with  the  analogy  derived  from  the  rule  at  law,  that 
the  obligee  in  a  joint  and  several  bond  cannot  sue  the  obligors,  and  each 
of  them  severally,  at  the  same  time,  a  further  rule  has  also  been  estab- 
lished in  bankruptcy,  that,  generally  speaking,  a  joint  and  separate 
creditor  cannot  prove  against  both  the  joint  and  separate  estates,  but 
must  elect  against  which  of  them  he  will  prove.    Whether  '''these  r:^Qe7 
rules  are  founded  upon  just  principles,  or  based  upon  sound  rea-  ^ 
Boning,  it  is  not  for  us  to  determine.     They  are  woven  into  the  system 
of  the  bankrupt  laws,  and  we  are  bound  to  abide  by  them."    [Williams, 
J. — I  must  confess  I  do  not  see  the  applicability  of  that  case  to  the 
present.]    It  shows  that  the  commissioner  was  right  in  declining  to  allow 
the  plaintiff  to  prove  against  the  separate  estate  of  Hill :  and,  if  so,  he 
had  a  right  to  proceed  as  he  has  done.     But,  assuming  that  Mr.  Hill  is 
improperly  detained,  this  is  not  the  proper  tribunal  to  apply  to  for  relief; 
but  the  court  of  review,  when  it  existed,  or  the  Great  Seal :  Ransford  v, 
Barry,  7  Dowl.  P.  C.  807 ;  Ex  parte  Diack,  2  Mont.  &  Ayr.  675 ;  Ex 
parte  Bemasconi,  2  Glyn  &  J.  881.     The  205th  section  of  the  12  &  13 
Vict  c.  106,  does  not  apply  to  this  case.     The  first  branch  relates  to 
mesne  process :  it  enacts  that  ^'  any  bankrupt  who  shall,  after  his  certi- 
ficate shall  have  been  allowed,  be  arrested,  or  have  any  action  brought 
against  him  for  any  debt,  claim,  or  demand  provable  under  his  bank- 
ruptcy, shall  be  discharged  upon  entering  an  appearance,  and  may  plead 
in  zeneral  that  the  cause  of  action  accrued  before  he  became  bankrupt, 
and  may  give  this  act  and  the  special  matter  in  evidence :"  and  the  latter 
branch  relates  to  final  process, — *'  and,  if  any  such  bankrupt  shall  be 
taken  in  execution  or  detained  in  prison  for  such  debt,  claim,  or  demand, 
where  judgment  has  been  obtained  before  the  allowance  of  his  certificate, 
1^  ihall  be  lawful  for  any  judge  of  the  court  wherein  judgment  has  been 
so  obtained,  on  such  bankrupt  producing  his  certificate,  to  order  any 
officer  who  shall  have  such  bankrupt  in  custody  by  virtue  of  such  execu- 
tion, to  discharge  such  bankrupt,"  &c.     Here,  no  judgment  has  been 
obtained  against  Hill, — only  a  judgment  in  an  action  against  the  official 
manager  of  the  Royal  British  Bank.   [Cockbubn,  C.  J. — ^Which  is  made 
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*^^81  ^7  ^^^  subsequent  proceeding  *under  the  statute  equivalent  to  a 
judgment  against  Hill.]  The  question  is,  whether  the  order  upon 
Hill  under  the  7  &  8  Yjct.  c.  113,  s.  13,  is  a  judgment  against  him  within 
the  meaning  of  the  205th  section  of  the  bankrupt  act.  It  is  clearly  not 
within  the  words.  [Crowder,  J. — ^Why  not  ?  Mr.  Hill  is  detained  for 
a  debt  or  demand  for  which  judgment  had  been  obtained  before  the 
allowance  of  his  certificate.]  It  is  not  a  judgment  against  him,  [CocE- 
BURN,  G.  J. — The  words  of  the  205th  section  do  not  require  that  it  shall 
be  a  judgment  against  him.  The  case  is  certainly  within  the  mischief 
which  the  statute  intended  to  remedy.]  It  is  at  all  events  discretionarj 
with  the  court,  to  discharge  the  party  from  custody  or  not.  [Cockburx, 
G.  J. — Justice  requires  us  to  discharge  him,  if  a  proper  case  be  made 
out.     The  whole  policy  of  the  law  is  opposed  to  his  detention.] 

Likshj  Q.  G.  (with  whom  was  Griffitijj  contri. — Whether  the  com- 
missioner was  right  or  wrong  in  refusing  to  allow  the  plaintiff  to  prove 
this  debt  under  the  separate  fiat  against  Hill,  is  perfectly  immaterial. 
The  certificate  discharges  the  bankrupt  from  all  debts,  whether  joint  or 
separate,  due  by  him  when  he  became  bankrupt,  and  from  all  claims  and 
demands  made  provable  under  the  bankruptcy :  12  &  13  Vict.  c.  106,  s. 
iiOO.  The  distribution  of  the  estates  is  a  totally  different  matter.  The 
case  of  Ex  parte  Goldsmid,  25  Law  J.,  Bankr.  25,  has  no  bearing  what- 
ever upon  this.  This  case  comes  clearly  within  the  words  of  the  20oth 
section.  If  this  had  been  an  action  against  Hill,  the  entry  of  a  claim 
on  the  proceedings  would  have  been  an  election  by  the  creditor  to  take 
the  benefit  of  the  fiat,  and  a  relinquishment  of  the  action :  s.  182.  The 
9th  section  of  the  act  for  the  regulation  of  joint  stock  banks,  7  k  8  Viet 
^QCQ-i  c.  113,  enacts  that  *"  every  judgment,  decree,  or  order  of  any 
-1  court  of  justice  in  any  proceeding  against  the  company,  may  be 
lawfully  executed  against,  and  shall  have  the  like  effect  on,  the  property 
and  effects  of  the  company,  and  also,  subject  to  the  provisions  therein- 
after contained,  upon  the  person,  property,  and  effects  of  every  share- 
holder and  former  shareholder  thereof,  as  if  every  individual  shareholder 
and  former  shareholder  had  been  by  name  a  party  to  such  proceeding.*' 
The  10th  section  enacts  that  ^^  it  shall  be  lawful  for  the  plaintiff  to  cause 
execution  upon  any  judgment,  decree,  or  order  obtained  by  him  in  any 
such  action  or  suit  against  the  company,  to  be  issued  against  the  property 
and  effects  of  the  company ;  and,  if  stich  execution  shall  be  ineffectual  to 
obtain  satisfaction  of  the  sums  sought  to  be  recovered  thereby^  then  it  shall 
be  lawful  for  him  to  have  execution,  in  satisfaction  of  such  judgment, 
decree,  or  order,  a^inst  the  person,  property,  and  effects  of  any  share- 
holder, or,  in  default  of  obtaining  satisfaction  of  such  judgment,  decree, 
or  order  from  any  shareholder,  against  the  person,  property,  and  ef- 
fects of  any  person  who  was  a  shareholder  of  the  company  at  the  time 
when  the  cause  of  action  against  the  company  arose :  **  and  then  follows 
a  proviso  limiting  the  extent  of  the  liability  of  former  shareholders. 
Then  comes  the  13th  section,  which  provides  for  the  mode  of  enforcing 
judgments  against  shareholders,  and  which  enacts,  ^'  that,  in  the  cases 
provided  by  this  act  for  execution  on  any  judgment,  decree,  or  order,  in 
any  action  or  suit  against  the  company,  to  be  issued  against  the  person 
or  against  the  property  and  effects  of  any  shareholder  or  former  share- 
holder of  such  company,— or  against  the  property  and  effects  of  the  com- 
pany at  the  suit  of  any  shareholder  or  former  shareholder,  in  satisfaction 
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of  any  money,  damages,  costs,  and  expenses  paid  or  incurred  by  him  as 
aforesaid  in  any  action  or  snit  against  the  company, — '''such  exe-  rutoaa 
cation  may  be  issued,  by  leave  of  the  court,  or  of  a  judge  of  the  '- 
court  in  which  such  judgment,  decree,  or  order  shall  have  been  obtained, 
upon  motion  or  summons  for  a  rule  to  show  cause,  or  other  motion  or 
summons  consistent  with  the  practice  of  the  court,  without  any  suggestion 
or  scire  facias  in  that  behalf;  and  that  it  shall  be  lawful  for  such  dourt  or 
judge  to  make  absolute  or  discharge  such  rule,  or  allow  or  discharge 
snch  motion  (as  the  case  may  be),  and  to  direct  the  costs  of  the  applica- 
tion to  be  paid  by  either  party,  or  to  make  such  order  therein  as  to  such 
court  or  judge  shall  seem  fit,"  &c.    Reading  those  sections  with  the  205th 
section  of  the  Bankrupt  Act,  there  can  be  no  doubt  that  the  present  case 
falls  within  the  very  words  as  well  as  within  the  spirit  of  that  enactment. 
Knowing  that  a  judgment  against  a  joint  stock  bank  might  become  in 
effect  a  judgment  debt  against  each  of  the  shareholders,  the  legislature, 
in  8.  205,  cautiously  abstains  from  using  language  limiting  it  to  a  judg- 
ment against  the  bankrupt  individually.    An  attachment  for  non-payment 
of  money  or  costs  is  not  a  ^^  judgment;  "  and  yet  the  courts  always  dis^ 
charged  parties  from  custody  under  attachments,  where  they  had  become 
bankrupt,  and  had  obtained  certificates :  The  King  v.  Edwards,  9  B.  & 
C.  652  (E.  C.  L.  R.  vol.  17).     [They  were  here  stopped  by  the  court.] 
CocKBURN,  G.  J. — I  am  of  opinion  that  this  rule  must  be  made  abso- 
lute.    It  appears  that  Mr.  Hill  was  a  shareholder  or  partner  in  a  joint 
stock  banking  company,  that  the  company  had  become  bankrupt,  that 
the  plaintiff  had  obtained  judgment  in  an  action  against  them,  that  he 
duly  proved  the  debt  against  the  bank,  and,  being  unable  to  obtain  satis- 
faction thereof  out  of  the  property  of  the  company,  afterwards  procured 
y  an  order  for  an  execution  against  Hill  as  a  shareholder.     Hill  in  the 
mean  time  had  become  bankrupt  in  his  "^individual  character,  apart  r^eof^i 
from  his  character  as  shareholder  in  the  company ;  and,  under  his   ^  ^ 
bankruptcy,  his  estate  would  in  the  first  instance  be  available  for  pay- 
ment of  his  separate  creditors,  and  any  surplus  would  go  towards  satis* 
faction  of  the  debts  of  the  company.     The  plaintiff  applied  to  the  com- 
missioner to  be  allowed  to  prove  his  demand  under  the  fiat  against  Hill ; 
but  the  commissioner  declined  to  allow  it  to  be  proved,  but  permitted  it 
to  be  entered  as  a  ''claim,"  to  be  postponed  until  after  all  the  separate 
creditors  should  have  been  satisfied.    In  either  case,  Hill  would  be  en^ 
titled  to  the  protection  of  the  bankrupt  laws.     As  a  member  of  the  part* 
nership  he  was  a  bankrupt ;  and  the  joint  property  of  the  partnership 
was  available  in  the  first  instance  towards  satisfaction  of  the  joint  debts. 
As  an  individual  bankrupt,  his  property  was  available  in  the  first  in* 
stance  to  satisfy  the  debts  owing  by  him  individually.    When  he  obtained 
his  certificate  of  conformity,  he  was  entitled  to  personal  immunity  against 
any  execution  which  might  be  issued  in  reference  either  to  a  partnership 
or  a  separate  liability.     We  are  not  called  upon  to  decide  whether  the 
learned  commissioner  was  right  or  not  in  holding  that  the  plaintiS^s 
demand  was  admissible  as  a  ''  claim"  against  the  separate  estate  of  Hill. 
We  have  nothing  whatever  to  do  with  that.     It  is  enough  for  us  to  say, 
that,  whether  as  a  bankrupt  in  connexion  with  the  company,  or  on  his 
separate  account,  he  is  entitled  to  personal  immunity.     The  oi^y  remain- 
ing question  is,  whether  this  court  is  the  proper  tribunal  to  resort  to  for 
his  liberation.    I  am  of  opinion  that  the  application  is  properly  mad» 
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to  this  court,  under  whose  process  he  has  been  arrested.  It  seems  to  me 
that  the  case  is  within  the  terms,  and  it  certainly  is  within  the  spirit  of 
the  205th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  12  k 
18  Vict.  c.  106,  which  enacts  ^'  that  any  bankrupt  who  shall,  after  his 

*2621  *<^^^^ifi<^^^®  ^^^11  hft^o  b^®"  allowed,  be  arrested,  or  have  any 
-^  action  brought  against  him,  for  any  debt,  claim,  or  demand  pro- 
Table  under  his  bankruptcy,  shall  be  discharged,  &c. ;  and,  if  any  such 
bankrupt  shall  be  taken  in  execution  or  detained  in  prison  for  such  debt, 
elaim,  or  demand,  where  judgment  has  been  obtained  before  the  allow- 
ance of  his  certificate,  it  shall  be  lawful  for  any  judge  of  the  court 
wherein  judgment  has  been  so  obtained,  on  such  bankrupt  producing  his 
certificate,  to  order  any  officer  who  shall  have  such  bankrupt  in  custody 
by  virtue  of  such  execution,  to  discharge  such  bankrupt,"  &c.  The 
plaintiiT  having  obtained  a  judgment  against  the  bank,  and  failing  to 
obtain  satisfaction  out  of  the  property  of  the  company,  procured  an  order 
for  an  execution  against  Hill  pursuant  to  the  provisions  of  the  7  &  8 
Vict.  c.  113.  I  cannot  but  think  that  the  language  of  the  12  k  13  Vict 
e»  106,  s.  205,  applies  to  such  a  case,  and  that  this  person  is  in  custody 
substantially  under  an  execution  upon  the  judgment.  It  has  been  very 
properly  observed  by  Mr.  Lush^  that,  when  that  section  speaks  of  the 
bankrupt  having  been  taken  in  execution  upon  a  judgment,  it  studiously 
avoids  speaking  of  a  judgment  obtained  against  him  individually.  I 
think,  therefore,  we  might  safely  act  upon  that  section,  even  if  we  had 
no  jurisdiction  independently  of  it.  But  I  think  the  court  has  an 
inherent  jurisdiction  to  prevent  the  abuse  of  its  process,  and  that  the 
moment  Hill  obtained  his  certificate,  it  was  an  abuse  of  the  process  of 
this  court  to  detain  him  in  custody  under  it.  I  therefore  am  of  opinion 
that  Hill  is  entitled  to  protection  and  immunity  under  the  205th  section 
of  the  bankrupt  act,  and  that  the  application  for  his  discharge  was  pro- 
perly made  to  this  court. 

Crowder,  J. — I  am  of  the  same  opinion.  It  is  unnecessary  to  deter- 
*2631  ^^^^  whether  the  commissioner  was  *ri^ht  or  wrong  in  admitting 
-^  the  amount  due  on  the  judgment  agamst  the  bank  as  a  claim 
under  HilFs  bankruptcy,  because  I  think  that  in  any  view  he  is  impro- 
perly detained  in  custody.  It  is  said  that  the  application  for  his  dis- 
charge should  have  been  made  to  the  Court  of  Bankruptcy.  But  it  seems 
to  me  that  the  Court  of  Bankruptcy  can  have  nothing  to  do  with  the 
detention  of  a  party  upon  an  execution  issued  under  an  order  of  this 
court.  This  court  clearly  must  be  the  proper  tribunal  for  that  purpose. 
I  am  very  much  disposed  to  think  that  the  case  comes  within  the  205th 
section  of  the  bankrupt  act :  there  is  great  force  in  the  observation  that 
the  language  of  that  section  is  not  limited  to  a  judgment  against  the 
individual.  At  the  same  time,  however,  I  would  rather  rest  my  judg- 
ment upon  the  general  inherent  jurisdiction  of  the  court  to  discharge 
from  custody  a  person  found  detained  under  its  process,  who  has  a  right 
to  be  discharged.  Under  the  circumstances,  it  seems  to  me  that  we  are 
bound  to  discharge  Mr.  Hill. 

WiLLES,  J. — I  am  entirely  of  the  same  opinion.  If,  instead  of  pro- 
ceeding under  the  13th  section  of  the  7  &  8  Vict.  c.  113,  the  plaintiff 
had  proceeded  under  the  10th  section,  by  scire  facias,  it  is.  quite  clear 
that  he  would  have  had  a  judgment  against  Hill  which  would  have  con- 
stituted a  debt :  Marston  v.  Lund»  16  Q.  B.  844  (E.  C.  L.  R.  vol.  71). 
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Having  obtained  his  certificate  of  conformity  under  the  fiat  against  him. 
Hill  would  unquestionably  have  been  discharged  from  that  debt ;  and 
might  either  have  applied  to  the  court  under  the  205th  section  of  the  12 
k  13  Vict.  c.  106,  or  have  proceeded  by  audit&  querelfi.     The  only  dif- 
ference between  that  supposed  case  and  this,  is,  that  here  the  plaintiff 
has  obtained  an  order  of  this  court  for  execution  against  Hill  upon  the 
judgment  obtained  against  the  bank,  under  *s.  13,  instead  of  pro-  r4c264 
cecding  by  scire  facias  under  s.  10.    But  I  think  it  is  quite  clear  ^ 
that  the  legislature  intended  the  effect  of  the  proceedings  under  both 
sections  in  this  respect  to  be  the  same,  the  only  difference  being  that  the 
one  is  a  shorter  course  than  the  other.     It  is  said  that  the  case  is  not 
within  the  205th  section  of  the  12  &  18  Vict.  c.  106,  because  there  is 
no  judgment  against  Mr.  Hill :  but,  if  not  literally  within  the  wards,  it 
is  evidently  within  the  intention  of  the  legislature.     And  I  quite  agree 
that  the  court  has  power  to  interfere  in  all  cases  to  prevent  an  abuse  of 
its  process.     I  do  not  wish  to  impute  oppression  to  the  plaintiff  in  this 
case :  but,  under  all  the  circumstances,  I  do  think  it  would  be  most 
oppressive  and  unjust  to  allow  him  to  detain  Mr.  Hill  in  custody.    There 
is  a  case  of  Woodward  v.  Meredith,  2  D.  &;  L.  135,  where  Coleridge, 
J.,  stayed  proceedings  under  circumstances  very  similar  to  those  in 
Ransford  v.  Barry,  and  giving  some  very  excellent  reasons  for  supposing 
that  the  judgment  of  Lord  Wenleysdale  (for  whose  opinions  one  has 
always  the  highest  respect)  is  not  accurately  represented  by  the  reporter. 
In  that  case  (Woodward  v.  Meredith)  the  plaintiffs  recovered  a  verdict 
in  an  action  of  assumpsit  on  two  bills  of  exchange,  for  681.  6«.  damages 
and  costs,  and  signed  judgment  after  a  fiat  in  bankruptcy  had  issued 
against  the  defendant :  they  afterwards  proved  under  the  fiat  for  the 
amount  of  the  bills,  the  commissioner  refusing  to  allow  them  to  prove 
for  the  costs :  the  bankrupt  never  obtained  his  certificate,  nor  was  any 
dividend  paid :  subsequently,  the  plaintiffs  sued  out  a  writ  of  scire  facias 
to  revive  the  judgment  solely  with  the  view  of  recovering  the  costs ;  and 
Coleridge,  J.,  in  making  absolute  a  rule  to  stay  the  proceedings,  says,^ 
''  It  cannot,  I  think,  be  well  doubted,  that,  in  the  exercise  of  that  control 
over  the  proceedings  of  parties  litigant,  which  our  courts  now  constantly 
exercise,  we  may  interfere  '''to  stay  them  when  they  are  clearly   r^ioBS 
in  violation  of  a  statute,  and  can  tend  to  no  useful  result.     The  ^ 
court  here  sees  it  admitted  that  the  plaintiff  has  done  that  the  legal 
effect  of  which  is  a  relinquishment  of  his  action,  for  the  present  at  least, 
and  yet  is  attempting  to  proceed  to  execution  in  it.     If  it  were  not  to 
interfere,  it  would  only  drive  the  defendant  to  apply  to  a  court  of  equity 
for  protection,  which  it  ought  not  to  do  where  it  is  perfectly  competent 
itself  to  afford  the  same.     It  is  quite  in  analogy  with  its  usual  course,  to 
interfere  and  stay,  either  absolutely  or  until  the  happening  of  a  certain 
event,  or  the  performance  of  a  certain  act,  the  proceedings  in  a  case 
which  for  the  present  the  plaintiff  has  no  right  to  carry  on."     Some 
very  strong  observations  as  to  the  power  of  the  court  are  made  by 
Alderson,  S.,  in  an  earlier  case  of  Cocker  v.  Tempest,  7  M.  &  W.  502  :t 
'^  The  power,"  he  says,  ^^  of  each  court  over  its  own  process  is  unlimited  : 
it  is  a  power  incident  to  all  courts,  inferior  as  well  as  superior :  were  it 
not  so,  the  court  would  be  obliged  to  sit  still  and  see  its  own  process 
abused  for  the  purpose  of  injustice.     The  exercise  of  the  power  is  cer- 
tainly a  matter  for  the  most  careful  discretion ;  and,  where  there  are 
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conflicting  statements  of  facts,  I  agree  that  it  is  in  general  much  bett» 
not  to  try  the  question  between  the  parties  on  affidavit.  The  power 
must  be  used  equitably ;  but,  if  it  be  made  out  that  the  process  of  tk« 
court  is  used  against  good  faith,  the  court  ought  to  interfere  to  preTent 
it,  for  the  purpose  of  administering  justice.  The  distinction  between 
this  power  and  that  which  is  exercised  by  a  court  of  equity  in  granting 
an  injunction,  is,  that  the  injunction  stops  proceedings  in  another  court, 
this  only  in  the  court  in  which  the  proceedings  are."  Another  pomt 
arises  here.  It  is  plain  that  this  is  a  debt, — a  liquidated  money 
demand;  and,  but  for  the  circumstance  of  these  banking  companies 
i^oaai  ^^i^g  corporations,  there  would  *be  no  difficulty  in  dealing  with 
•^  the  case :  this  would  be  an  ordinary  partnership  debt,  and  would 
be  discharged  by  the  certificate.  But  for  the  provisions  (ss.  10—13] 
of  the  7  &  8  Vict.  c.  113,  the  shareholders  would  not  be  liable  at  alL 
We  must,  therefore,  look  and  see  what  remedy  those  sections  intended  to 
give  to  the  creditor.  They  give  him  a  peculiar  remedy  by  scire  facias 
or  motion  for  execution  to  recover  a  debt,  a  money  demand ,  which  would 
be  barred  by  a  certificate.  When  an  order  under  s.  13  has  been 
obtained  against  a  shareholder,  he  is  at  once  liable  to  be  taken  m  exe- 
cution. If  that  does  not  constitute  a  ^'  debt,"  I  cannot  conceire  what 
would  bring  any  liability  within  that  category.  With  regard  to  the 
decision  of  the  commissioner, — all  that  he  seems  to  have  decided,  was, 
that,  notwithstanding  the  peculiar  machinery  provided  by  the  statute, 
the  debt  still  remained  a  joint  debt,  and,  having  elected  to  prove  against 
the  joint  estate,  the  creditor  could  not  be  allowed  also  to  prove  against 
the  separate  estate.  I  am  by  no  means  satisfied  that  his  decision  was 
not  quite  right :  but,  even  if  he  were  wrong,  it  makes  no  difierence  so 
far  as  regards  the  right  of  the  applicant  to  be  discharged  from  custody. 
I  may  add  that  I  should  have  made  an  order  for  the  discharge  of  Mr. 
Hill  in  vacation,  but  for  the  circumstance  of  the  matter  having  been 
already  before  another  judge,  who  entertained  doubts  about  it. 

Rule  absolute. 
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Upon  a  reference  of  all  mattert  in  differeuee  in  a  cau§€, — '*  the  oosfta  of  the  eaaee,  and  alie  thi 
008t8  of  the  order  and  of  the  reference  and  award,  to  abide  the  CYont  of  the  award,"—^^ 
power  to  the  arbitrator  to  direct  how  the  rerdiot  in  the  oaoae  should  be  entered;  the  eosU 
of  the  eanse  foUow  the  event  of  the  cause  as  decided  bj  the  award. 

In  slander,  the  declaration  contained  four  counts :  the  defendant  pleaded  not  guilty  to  the  wMm 
declaration,  and  further  to  the  second  count  a  multifarious  plea  of  justification  setting  iortk 
three  several  circumstantial  statements  of  misconduct  on  the  part  of  the  plaintiff^  say  om 
of  which  would  bo  a  sufficient  answer  to  the  count :  the  plaintiff  took  issue  on  the  pleu;  »^^ 
upon  a  reference  of  "all  matters  in  difference  in  the  cause,"  with  a  provision  that  ''the eosti 
of  the  cause,  and  also  the  costs  of  the  order  and  of  the  reference  and  award,  should  sbi^ 
the  event  of  the  award,"  and  that "  the  arbitrator  should  have  power  to  direct  how  the  rerdiet 
in  the  cause  should  be  entered," — the  arbitrator  found,  upon  not  guilty,  for  the  plaintiff  u  ^ 
the  second  and  fourth,  and  for  the  defendant  as  to  the  first  and  third  counts ;  and,  as  to  tk 
second  issue,  he  found  that  the  plea,  so  far  as  related  to  one  of  the  matters  justified,  vu 
proved,  and  as  to  the  rest  not  proved ;  and,  being  of  opinion  that  tho  part  proved  was  is 
answer  to  the  second  count,  he  assessed  no  damages  for  the  plaintiff  on  that  count,  ^ 
assessed  his  damages  on  the  fourth  count  at  40e. :— Held,  that  the  proper  principle  of  taxatioB 
was,  to  allow  the  plaintiff  no  costs  of  any  part  of  the  plea  of  justification,  and  the  defendant 
oosts  only  of  the  part  expressly  found  to  be  true,  including  costs  of  evidence  appUosbte  t* 
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raoh  part»  though  also  applicable  to  the  residue  of  the  plea,  but  not  oosti  of  anj  evidenoe 
applicable  exclusively  to  that  part  of  the  plea  whioh  was  found  to  be  untrue. 

This  was  an  action  of  slander.  The  first  count  of  the  declaration 
stated,  that,  before  this  suit,  whilst  one  Mr.  Furnell  was  walking  in  the 
company  of  the  plaintiff,  the  defendant,  addressing  the  said  Mr.  Furnell, 
falsely  and  maliciously  spoke  and  published  of  the  plaintiff  the  words 
following,  that  is  to  say,  "I  (meaning  the  defendant)  am  sorry  to  see 
you,  Furnell  (meaning  the  said  Mr.  Furnell),  walking  in  the  company 
of  a  thief  (meaning  the  plaintiff),  the  defendant  meaning  thereby  that 
the  plaintiff  was  a  thief.  • 

The  second  count  stated,  that,  before  and  at  the  time  of  the  commit- 
ting by  the  defendant  of  the  grievances  next  thereinafter  mentioned,  the 
plaintiff  was  and  still  is  carrying  on  a  certain  trade  and  business,  to  wit, 
the  trade  and  business  of  a  shipowner,  broker  for  the  sale  of  ships,  ship 
insurance,  and  general  broker,  and  seller  of  shares  in  ships ;  and  that, 
before  this  suit,  whilst  one  Mr.  Furnell  was  walking  in  the  company  of 
the  plaintiff,  the  defendant,  addressing  the  said  Mr.  Furnell,  falsely  and 
maliciously  spoke  and  published  of  and  concerning  the  plaintiff,  and  of 
and  concerning  him  in  and  in  relation  to  his  said  trade  and  busi-  r^iogo 
ness,  "^the  words  following,  that  is  to  say,  '^  I  (meaning  the  defend-  ■- 
ant)  am  sorry  to  see  you,  Furnell  (meaning  the  said  Mr.  Furnell),  walk- 
ing in  the  company  of  a  thief  (meaning  the  plaintiff),  the  defendant 
meaning  thereby  that  the  plaintiff  had  been  guilty  of  dishonesty,  fraud, 
and  cheating,  in  and  about  and  in  relation  to  his  said  trade  and  busi- 
ness. 

The  third  count  stated  that  the  plaintiff,  before  and  at  the  time  of  the 
committing  by  the  defendant  of  the  grievances  next  thereinafter  men- 
tioned, was  and  still  is,  to  wit,  in  partnership  with  a  certain  other  per- 
son, the  managing  owner  and  ship's  husband  of  certain  ships,  being 
employed  in  such  business  by  the  respective  part  owners  of  the  said 
ships ;  and  that,  before  this  suit,  whilst  one  Mr.  Furnell  was  walking  in 
the  company  of  the  plaintiff,  the  defendant,  addressing  the  said  Mr. 
Furnell,  falsely  and  maliciously  spoke  and  published  of  and  concerning 
the  plaintiff,  and  of  and  concerning  him  in  and  in  relation  to  his  said 
business  as  such  managing  owner  and  ship's  husband  as  aforesaid,  the 
words  following,  that  is  to  say,  "  I  (meaning  the  defendant)  am  sorry  to 
see  you,  Furnell  ^meaning  the  said  Mr.  Furnell),  in  the  company  of  a 
thief  (meaning  tne  plaintiff),  the  defendant  meaning  thereby  that  the 
plaintiff  had  been  guilty  of  dishonesty,  fraud,  and  cheating  in  and  about 
and  in  relation  to  his  said  business  as  such  managing  owner  and  ship's 
husband  as  aforesaid. 

The  fourth  count  stated,  that,  before  and  at  the  time  of  the  commit- 
ting by  the  defendant  of  the  grievances  thereinafter  mentioned,  the 
plaintiff  exercised,  and  thence  continually  had  exercised,  and  still  was 
exercising,  the  business  of  a  broker  for  the  sale  of  ships,  and  of  a  seller 
of  share3  in  ships,  and  had  represented  to  the  defendant  that  he  the 
plaintiff  was  of  opinion,  that,  if  the  defendant  would  purchase  of  and 
from  him  certain  shares  in  certain  ships,  which  he  the  plaintiff  r^o^O 
then  '*'had  to  sell,  the  same  would  yield  profit  to  the  defendant,  ^ 
and  the  defendant  was  induced  to  purchase  and  did  purchase  the  said 
diares  of  and  from  the  plaintiff;  that,  in  and  about  the  said  representa- 
tion concerning  and  the  said  sale  of  the  said  shares,  he  the  plaintiff  con* 
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ducted  himself  with  fairness,  honesty,  and  integrity;  yet  that  the 
defendant  falsely  and  maliciously  spoke  and  published  of  and  concern- 
ing the  plaintiff,  and  of  and  concerning  him  in  and  in  relation  to  his  said 
last-mentioned  business,  and  of  and  concerning  the  plaintiff's  conduct 
in  and  about  the  said  representation  concerning  and  the  said  sale  of  the 
said  shares,  the  words  following,  that  is  to  say,  ^'  It  (meaning  the  con- 
duct of  the  plaintiff  in  and  about  the  said  representation  concerning  and 
the  said  sale  of  the  said  shares)  was  a  swindle  to  get  the  money  (mean- 
ing the  purchase-money  of  and  for  the  said  shares)  out  of  my  (meaning 
the  defendant's)  pocket  for  the  ships  (meaning  the  said  ships),  and  he 
(meaning  the  plaintiff)  knew  when  he  (meaning  the  plaintiff)  induced 
me  (meaning  the  defendant)  to  take  shares  (meaning  the  said  shares) 
that  they  (meaning  the  said  shares)  would  not  make  the  profit"  (meaning 
the  profit  which  the  plaintiff  had  represented  that  in  his  opinion  they 
would  make),  the  defendant  thereby  meaning  that  the  plaintiff  had  by 
fraudulent  representations,  and  with  intent  to  cheat  the  defendant, 
induced  the  defendant  to  purchase  the  said  shares.  Claim  10002. 
The  defendant  pleaded,^first,  not  guilty. 

Secondly,  to  the  second  count,  that,  while  the  plaintiff  carried  on  the 
trade  and  business  therein  mentioned,  and  before  the  committing  of  the 
grievances  in  that  count  mentioned,  the  plaintiff  was  employed  in  the 
way  of  his  said  trade  and  business  to  negotiate  a  charter-party  of  a  ship 
called  the  Orynthia,  belonging  to  Messrs.  Bradly  &  Potts,  of  Sunderland, 
*9701  ^^^  which  "^ship  was  accordingly  chartered  by  the  said  Messrs. 
^  Bradly  &  Potts  to  a  Mr.  Qoddard  through  the  agency  of  the 
plaintiff  in  the  way  of  his  said  trade  or  business  j  that  before  the  com- 
mitting of  the  said  grievances,  the  plaintiff  was  employed  in  the  way 
of  his  said  trade  and  business  to  arrange  the  terms  upon  which  the  said 
charter-party  should  be  cancelled;  and  that  the  plaintiff  accordingly. in 
the  way  of  bis  said  trade  and  business  arranged  the  said  terms,  and 
induced  the  said  Messrs.  Bradly  &  Potts  to  agree  to  pay,  and  the  said 
Messrs.  Bradly  &  Potts  did  pay,  a  large  sum,  to  wit,  300Z.,  to  the  said 
Mr.  Goddard,  as  the  price  of  the  said  cancelment,  and  thereupon  the 
said  charter-party  was  cancelled  accordingly ;  whereas  in  truth  and  in 
fact  the  said  Mr.  Goddard  was  willing  to  accept,  and  did  accept,  a  much 
smaller  sum,  to  wit,  lOOZ.,  as  the  price  of  the  said  cancelment,  as  the 
plaintiff  then  well  knew ;  and  the  plaintiff  then,  and  before  the  com- 
mitting of  the  said  grievances,  and  while  he  so  carried  on  the  said  trade 
and  business,  fraudulently,  falsely,  knowingly,  and  dishonestly  repre- 
sented to  the  said  Messrs.  Bradly  k  Potts  that  the  whole  amount  agreed 
to  be  paid  by  them  was  the  amount  which  the  said  Mr.  Goddard  was 
willing  to  accept  for  the  said  cancelment  as  aforesaid,  and  thereby 
cheated  the  said  Messrs.  Bradly  &  Potts  out  of  the  residue  of  the  said 
money :  that,  while  the  plaintiff  carried  on  the  said  trade  and  business 
in  the  said  second  count  mentioned,  and  before  the  committing  of  the 
grievances  in  the  said  second  count  mentioned,  the  plaintiff  was  employed 
m  the  way  of  his  said  trade  and  business  by  the  said  Mr.  Goddard,  to 
negotiate  for  him  the  purchase  of  a  certain  share  in  a  ship  called  the 
Baroness,  which  ship  belonged  to  the  said  Messrs.  Bradly  &  Potts,  and 
the  plaintiff  accordingly  in  the  way  of  his  said  trade  and  business  nego- 
tiated the  said  purchase  at  and  for  a  certain  sum,  to  '^'wit,  1200/.,  r^oTI 
and  the  same  was  then  sold  by  the  said  Messrs.  Bradly&  Potts  at  ^ 
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that  price  accordingly ;  and  that  the  plaintiff,  before  the  committing  of 
the  grievances,  fraudulently,  falsely,  and  dishonestly  represented  to  the 
said  Mr.  Goddard  that  the  sum  which  he  had  agreed  on  behalf  of  the  said 
Mr.  Goddard  to  give  to  the  said  Messrs.  Bradly  and  Potts  for  the  sale  of 
the  said  share  as  aforesaid,  was  a  much  larger  sum  than  that  actually 
agreed  upon  as  aforesaid,  to  wit,  1400/.,  and  thereby  fraudulently  and  dis* 
honestly  induced  the  said  Mr.  Goddard  to  pay  him  such  larger  sum,  and 
thereby  cheated  and  defrauded  the  said  Mr.  Goddard  out  of  the  dif- 
ference :  that,  while  the  plaintiff  carried  on  such  trade  or  business  as  in 
that  count  mentioned,  and  before  the  committing  of  the  grievances  in 
that  count  mentioned,  the  plaintiff  was  employed  in  the  way  of  his  said 
trade  and  business,  by  the  defendant  and  the  other  part  owners  of  a  ship 
called  the  Treasure,  to  act  as  broker  of  the  said  ship,  and  it  then  was  his 
duty  aa  such  broker,  to  render  accounts  to  the  managing  owner  of  the  said 
ship  of  the  various  disbursements  made  by  the  plaintiff  as  such  broker  on 
account  of  the  said  ship ;  and  that,  while  the  plaintiff  was  so  employed 
in  the  way  of  his  said  trade  and  business,  and  before  the  committing  of 
the  said  grievances,  the  plaintiff  knowingly,  fraudulently,  and  dishonestly 
inserted  in  the  accounts  of  the  said  ship  so  rendered  by  him,  as  having 
been  paid  by  him  to  different  persons  on  account  of  the  said  ship,  to  wit, 
to  Mr.  J.  Thomas,  to  Stephenson  &  Co.,  to  Mr.  Hastie,  to  Mr.  Lee,  to 
Mr.  Reynolds,  to  Mr.  Surfas,  to  Mr.  Loveland,  to  Mr.  Mason,  to  Mr. 
M.  Blake,  to  Mr.  Trail,  to  Mr.  Parnell,  to  Mr.  Blythe,  and  to  Mr. 
Frazer,  much  larger  sums  than  the  amounts  actually  and  really  paid,  with 
intent  to  cheat  and  defraud  the  defendant,  and  the  other  part  owners  of 
the  said  ship,  and  to  cause  the  defendant  and  the  other  part  owners  to 
believe  that  the  ^plaintiff  had  actually  and  really  paid  on  account  r^syjo 
of  the  said  ship  the  several  sums  of  money  inserted  by  him  in  the  '- 
said  accounts. 

The  plaintiff  took  issue  upon  the  first  plea,  and  joined  issue  on  the 
second. 

By  a  judge's  order  made  by  consent  on  the  29th  of  August,  1856, 

all  maUera  in  difference  in  the  cause  were  referred  to  an  arbitrator, — 

the  coiU  of  the  cauee^  and  also  the  coats  of  the  order  and  of  the  reference 

and  awardj  to  abide  the  event  of  the  awards — the  arbitrator  to  find  for 

the  plaintiff  or  the  defendant  respectively  as  he  might  think  fit  on  each 

and  every  of  the  issues  joined  in  the  cause,  to  have  all  the  powers  of  a 

judge  at  Wisi  Prius  as  to  certifying,  amending  pleadings  and  proceedings, 

or  otherwise,  and  to  have  power  to  direct  how  the  verdict  in  the  cause 

should  be  entered^  and  also  to  direct  what  (if  anything)  should  be  done 

by  either  of  the  parties  in  reference  to  the  subject-matter  of  the  cause. 

On  the  4th  of  May,  1857,  the  arbitrator  made  his  award,  as  follows :— * 

^*Upon  the  first  issue,  on  not  guilty,  I  find  for  the  plaintiff  as  to  the 

second  and  fourth,  and  for  the  defendant  as  to  the  first  and  third  counts 

of  the  declaration. 

'^  Upon  the  second  issue,  arising  out  of  a  plea  of  justification  to  the 
second  count,  I  find  that  so  much  of  the  plea  as  relates  to  the  plaintiff 
and  the  accounts  of  the  ship  Treasure  was  proved,  and  that  the  rest  of 
the  plea  was  not  proved.  Being  of  opinion  that  the  part  proved  is  an 
answer  to  the  count,  I  assess  no  damages  for  the  plaintiff  on  that  count. 
"As  to  the  fourth  count,  I  assess  the  plaintiff's  damages  at  40«.,  which 
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sum  I  order  the  defendant  to  pay  to  the  plaintiff,  or  his  attimej,  Mr. 
Cooper,  on  demand. 

^^  I  do  not  think  fit  to  exercise  the  power  given  me  by  the  said  order 
to  direct  anything  to  be  done  by  either  of  the  parties  in  reference  to  the 
subject-matter  of  the  said  cause." 

*2731  '^'UpoQ  taxation  of  the  costs,  the  master  allowed  the  pl&indff 
-■  the  general  costs  in  the  cause,  including  all  the  costs  of  the  iaut 
upon  the  plea  of  justification,  and  declined  to  allow  the  defendant  any 
part  of  the  costs  of  that  issue,  upon  the  ground  that  the  defendant's  eri- 
dence  as  to  the  parts  of  the  plea  upon  which  he  succeeded  was  applicable 
also  to  that  part  of  the  plea  which  the  finding  negatived,  and  that  such 
finding  in  the  negative  of  part  of  the  plea  was  in  effect  a  finding  of  an 
issue  for  the  plaintiff  within  the  74th  rule  of  Hilary  Term,  2  W.  4,  and 
the  81st  section  of  the  Common  Law  Procedure  Act,  1852, 15  k  16  Vict. 
c.  76. 

Honyman,  in  Hilary  Term,  1858,  moved  for  a  rule  to  show  cause  wkj 
the  master  should  not  be  at  liberty  to  review  his  taxation.  The  event  of 
the  award, — that  is,  the  event  of  the  whole  award, — not  being  in  fsToar 
of  either  party,  neither  is  entitled  to  costs;  or,  at  all  events,  the  defend- 
ant ought  to  be  allowed  the  costs  of  that  part  of  the  plea  of  justification 
which  the  arbitrator  has  found  for  him.  [CoCKBURN,  C.  J. — ^The  effect 
of  the  finding  of  the  arbitrator,  is,  that  the  plaintiff  had  no  canse  of 
action,  except  on  the  fourth  count.]  In  Gribble  t;.  Buchanan,  18  C.  B. 
691  (E.  C.  L.  R.  vol.  86),  it  was  held, — adopting  the  rule  laid  down  in 
Russel  on  Awards,  2d  edit.  380, — that,  where  by  the  order  the  costs  of 
the  reference  and  award  are  to  abide  the  event  of  the  award,  and  the 
event  is  partly  in  favour  of  the  plaintiff  and  partly  in  favour  of  the 
defendant,  no  costs  are  payable  on  either  side.  It  is  true  that  that  was 
a  reference  of  a  cause  and  all  matters  in  difference:  but  the  principle  is 
the  same.  [Cockburn,  C.  J. — It  seems  to  me  that  the  principle  adopted 
in  Gribble  v.  Buchanan  is  equally  applicable  in  this  case.] 

ffannen  showed  cause  in  the  first  instance. — This  is  a  reference  of  nU 
*2741  ^^^^^  '^  difference  in  the  cause  "^only,  and  the  costs  of  the  cause, 
-'  as  well  as  of  the  reference  and  award,  are  to  abide  the  eTcnt 
of  the  award :  and  the  question  is,  whether  the  master  was  not  right  in 
taxing  the  costs  precisely  as  he  would  have  done  if  the  result  had  been 
arrived  at  by  the  finding  of  a  jury,  instead  of  the  award  of  an  arbitrator. 
Where  all  the  costs  are  made  to  depend  upon  the  event  of  the  award, 
the  whole  become  taxable  as  costs  in  the  cause :  Wood  v.  O'Eelly,  $ 
East  486 ;  Russell  on  Awards  880 :  and  the  parties  are  entitled  to  costs 
according  to  the  finding  upon  the  several  issues.  The  Matlock  Gas 
Light  and  Coke  Company  v.  Peters,  6  Ellis  k  B.  215  (E.  C.  L.  R.  vol. 
88),  is  very  much  in  point.  By  an  order  of  Nisi  Prius,  a  cause  and  all 
matters  in  difference  were  referred  to  an  arbitrator,  who  was  empowered 
to  direct  a  verdict  for  the  plaintiffs  or  the  defendant,  or  a  nonsuit,— tbe 
costs  of  the  action  to  abide  the  event  of  the  award.  The  arbitrator 
directed  that  a  verdict  should  stand  for  the  plaintiffs,  for  substantial 
damages,  which  he  adjudged  to  be  due  from  the  defendant  to  the  plain- 
tiffs, and  that  certain  lamps,  in  respect  of  which  the  plaintiffs  made  a 
claim  for  damages  in  the  declaration,  should  be  delivered  up  to  the 
defendant :  and  it  was  held  that  the  plaintifiiB  were  entitled  to  the  costs 
of  the  action.    Boodle  v.  Davies,  8  Ad.  k  E.  200  (E.  C.  L.  K  7ol.  30), 
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4  N.  &  M.  788,  and  Yates  v.  Knight,  2  N.  C.  277  (E.  C.  L.  R.  vol.  29), 
2  Scott  470,  were  cited.  Bat  Lord  Campbell  said :  *^  Those  cases  are 
clearly  distinguishable  from  the  present.  The  submission  here  empowers 
the  arbitrator  to  order  a  verdict  or  nonsuit ;  and  the  award  expressly 
directs  a  verdict  for  the  plaintiffs ;  and  that,  as  to  the  action^  is  the  event 
of  the  award." 

Honymany  in  support  of  the  application. — ^By  the  order  the  parties 
seem  to  have  dealt  as  if  this  were  a  reference  of  the  cause  and  all  mat- 
ters in  difference.  In  Boodle  v.  Davies,  3  Ad.  &  E.  300  (E.  0.  L.  B. 
vol.  30),  4  N.  &;  M.  788,  a  cause  *and  all  matters  in  difference  r^ico^c 
were  referred;  the  arbitrator  to  have  power  to  state  how  a  ^ 
certain  passage,  &c.,  should  be  enjoyed,  and  who  should  have  the 
management  thereof,  and  to  abate  illegal  erections;  the  costs  of  the 
action,  reference,  and  award  to  '^  abide  the  event  of  the  said  award." 
The  action  was  in  trespass ;  and  the  arbitrator  found  that  the  defend- 
ant had  committed  trespasses  in  respect  of  some  of  the  matters  com- 
plained of  in  the  action ;  but  he  decided  some  matters  in  favour  of  the 
plaintiff,  and  some  in  favour  of  the  defendant.  He  also  awarded  that 
the  costs  of  the  action,  reference,  and  award  should  be  paid  by  the 
defendant.  But  the  court  said,— ^^^  The  costs  of  the  action  were  to  abide 
the  event  of  the  award.  There  has  been  no  event  of  the  award  for  this 
purpose.  The  arbitrator  had  no  power  to  say  anything  of  costs." 
Patteson,  J.,  in  that  case,  observes :  **  The  form  of  the  reference  is 
singular.  Where  an  action  is  depending,  it  is  reasonable  to  provide 
that  the  costs  shall  abide  the  event ;  but,  where  all  matters  in  difference 
are  referred,  it  seems  that,  under  such  an  order,  as  to  costs,  each  party 
must  pay  his  own,  unless  everything  is  found  in  favour  of  one."  So,  in 
Yates  V.  Knight,  2  N.  C.  277  (E.  C.  L.  R.  vol.  29),  2  Scott  470,  where, 
under  a  reference  of  an  action  and  all  matters  in  difference,  by  which 
the  costs  of  the  suit,  and  of  the  reference  and  award,  were  '*  to  abide 
the  event  of  the  award,"  the  arbitrator  had  directed  that  the  suit  should 
cease,  each  party  giving  a  general  release,  and  that  the  defendant  should 
give  up  certain  articles  to  the  plaintiff,  and  the  plaintiff  pay  a  sum  named 
to  the  defendant, — this  court  held  that  the  event  was  such  that  each 
party  must  bear  his  own  costs.  Both  these  cases  were  cited  in  Gribble 
V.  Buchanan,  18  0.  B.  691  (E.  C.  L.  R.  vol.  86),  and  their  principle 
acted  upon.  The  Matlock  Gas  Company  v.  Peters,  6  Ellis  k  B.  215 
(E.  C.  L.  R.  vol.  88),  was  also  referred  to  in  Gribble  v.  Buchanan,  but 
without  effect.  [Willes,  J.^-What  is  the  ^difference  between  ri^276 
the  event  of  the  cause,  and  the  event  of  an  award  which  disposes  '- 
of  the  cause?]  The  event  of  the  cause  may  be  taken  distributively :  the 
event  of  the  award  must  be  the  entire  event.  [Cockburn,  0.  J. — 
Accoiding  to  your  argument,  if  some  little  issue  is  not  found  in  favour 
of  the  party  who  succeeds  upon  all  the  rest,  he  is  to  have  no  costs.  I 
must  confess  I  should  have  great  difficulty  in  bringing  my  mind  to  such 
a  conclusion.]  There  are  several  causes  of  complaint  here,  some  of 
which  only  are  sustained.  What  substantial  distinction  can  there  be 
between  such  a  case  and  one  where  the  arbitrator  has  found  the  event 
of  the  cause  one  way  and  that  of  the  matters  in  difference  the  other  ? 
[Williams,  J. — ^Where  the  reference  is  of  the  cause  and  all  matters  in 
difference,  and  the  costs  are  to  abide  the  event  of  the  award,  it  means 
Bome  general  event :  but  why  should  that  be  so  where  the  cause  only  is 
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referred  ?  Gockburn,  C.  J. — Is  not  this  a  new  phraseology  as  applied 
to  the  costs  of  the  cause  ?  Hdnnen, — This  form  of  submission  appears 
not  to  be  uncommon.  Willes,  J. — It  is,  I  think,  unusual  with  reference 
to  matters  in  difference  in  the  cattse.']  The  language  of  the  submission 
will  fairly  bear  the  construction  sought  to  be  placed  upon  it.  It  is 
impossible  to  say  how  much  of  the  costs  may  be  attributable  to  the 
matters  found  one  way,  and  how  much  to  those  found  the  other.  An- 
other question  arises  here,  viz.  whether  the  master  was  right  in  disallow- 
ing the  defendant  the  expenses  of  the  witnesses  called  in  support  of  his 
justification  in  reference  to  the  ships  Orynthia  and  Baroness.  (]€k>cc- 
BURN,  0.  J. — ^Tour  plea  embraces  three  separate  grounds  of  justification: 
you  succeed  as  to  one ;  and  you  say  you  are  entitled  to  costs  in  respect 
of  the  other  two,  as  to  which  you  failed  ?1  Yes.  The  defendant  proved 
enough  of  his  plea  to  entitle  him  to  a  verdict  upon  it.  [Gockburn,  G.  J. 
— It  certainly  seems  monstrous  that  a  defendant  should  be  entitled 
*2771  *^^  ^^^  costs  of  attempting  to  establish  that  which  a  jury  or  an 

•^  arbitrator  has  found  to  be  false.  My  brother  Willes,  however, 
informs  me  that  there  is  a  recent  case  in  which  the  Gourt  of  Queen's 
Bench  has  so  decided.  Willes,  J. — ^The  case  I  refer  to  is  Biddulph  v. 
Ghamberlayne,  17  Q.  B.  851  (E.  G.  L.  B.  vol.  79).  It  was  an  action 
for  a  libel,  with  a  plea  justifying  as  true  part  of  the  libel,  which  com- 
prised several  libellous  allegations,  the  whole  of  which  were  put  in  issue 
by  the  general  replication  de  injurifi.  On  the  trial,  the  learned  judge 
asked  the  jury  to  find  separately  as  to  the  truth  of  the  several  allegations 
justified.  The  jury  found  that  some  of  the  allegations  were  not  true, 
and  that  others,  forming  an  important  part  of  the  libel,  were  true.  A 
general  verdict  having  been  entered  for  the  plaintiff,  a  judge  at  chambers 
made  an  order  that  the  master  should  not  allow  the  plaintiff  the  costs 
of  the  witnesses  called  only  to  disprove  that  part  of  the  plea  which  waa 
found  to  be  true ;  and,  upon  a  motion  to  rescind  that  order,  it  was  held 
by  Lord  Gampbell,  G.  J.,  Fatteson,  J.,  and  Goleridge,  J.  (dissentients 
Erie,  J.),  that  the  order  was  improper,  the  issue  being  indivisible. 
That  case  is  what  is  called  the  converse  of  this.  Lord  Gampbell,  in 
giving  judgment,  there  says, — *^  The  question  raised  is,  whether,  with 
respect  to  the  allowance  of  costs,  an  issue  can  be  considered  distributive 
which  cannot  be  divided  on  the  record  because  it  is  taken  on  one  entire 
plea.  I  feel  great  difficulty  in  seeins  how  it  can  be  done.  In  all  cases 
cited,(a)  the  issue  might  have  been  divided  on  the  record,  and  a  finding 
might  have  been  entered  on  one  part  of  it  for  the  plaintiff,  and  on  the 
*2781  ^^^^^  ^^^  ^^®  ^defendant :  but  where,  as  in  the  present  case,  the 

•^  plaintiff  is  entitled  to  the  verdict  on  the  entire  issue,  it  is  difficult 
to  see  how,  for  the  purpose  of  taxation  of  costs,  we  can  distinguish 
between  the  several  alle^tions  in  the  one  entire  plea.  That  has  never 
been  done  hitherto ;  and  it  would  often  have  been  done,  "but  for  the 
inconvenience  of  the  course."  Fatteson,  J.,  says, — ^'  This  question  could 
not  have  arisen  unless  I  had  put  specific  questions  to  the  jury  as  to  the 
different  allegations  in  the  plea;  for,  if  I  had  left  the  issue  generally  to 
the  jury,  and  they  had  found  a  general  verdict,  it  could  not  have  been 

(a)  Pnidhomme  v.  Fnser,  2  Ad.  a  B.  645  (B.  0.  L.  R.  yol.  29),  4  N.  a  M.  512,  Welby  v. 
Brown,  1  Bxeh.  770,t  Willuuni  «.  The  Orest  Westorn  lUOlway  Company,  8  M.  a  W.  850,t 
Daniel  v»  Barry,  4  Q.  B.  59  (B.  C.  L.  B.  toL  45),  S  Qale  a  B.  277,  anil  Andenon  r.  Chapmaiv 
I  M.  a  W.  4S3.t 


COMMON  BENCH  REPORTS.     (3  J.  SCOTT.    JN.S.)         27? 

known  what  allegations  they  thought  disproved.  Now,  the  questioni 
vere  put  by  me  quite  alio  intuitu ;  and  I  think  the  fact  that  such  ques- 
tions were  put  ought  not  to  affect  the  costs.  In  this  case,  there  is  one 
single  issue,  indivisible  so  far  as  regards  the  verdict  It  is  contended 
that  the  issue  may  nevertheless  be  divisible  as  to  costs.  It  is  quite  clear 
that  it  is  not  divisible  for  the  purpose  of  giving  the  costs  of  those  alle- 
gations which  were  disproved  to  the  defendant ;  but  it  is  urged  that^ 
though  not  divisible  so  as  to  give  the  defendant  those  costs,  it  may  be 
80  divisible  as  to  deprive  the  plaintiff  of  them.  I  think  the  precise 
question  has  never  before  been  raised,  as  the  attempt  has  always  been 
to  give  costs,  not  merely  to  deprive  the  other  side  of  them :  but  I  am  of 
opinion  that  we  ought  not  to  establish  the  rule  as  asked  for  now."  And 
Coleridge,  J.,  adds, — ^*If  an  issue  indivisible  for  the  purpose  of  the 
verdict  may  be  divided  for  the  purpose  of  costs,  I  do  not  know  where 
to  stop ;  the  party  would  have  at  least  an  equitable  right  in  all  cases  to 
ask  the  judge  to  put  the  allegations  separately,  which  would  be  very 
incoDvenient."  [CocKfiURN,  C.  J. — I  think  Mr.  Hannen  should  have  an 
opportunity  of  considering  this  point  a  little.  It  certainly  involves  a 
very  important  principle.  WiLLES,  J. — And  also  the  section  in  the 
"^Common  Law  Procedure  Act,  1852,  which  applies  to  distribu-  r4cn7(v 
tive  issues,— 15  &  16  Vict.  c.  76,  §  75.],  •• 

CocKBUBN,  0.  J. — As  regards  the  first  part  of  the  motion,  I  am  of 
opinion  that  there  should  be  no  rule.  The  order  of  reference  provides 
that  the  costs  of  the  cause,  and  also  the  costs  of  the  order  and  of  the 
reference  and  award,  shall  abide  the  event  of  the  award.  The  common 
sense  interpretation  of  that  is,  that  the  costs  of  the  cause  should  abide 
the  event  of  the  award  with  reference  to  the  cause.  I  cannot  conceive 
that  any  other  meaning  can  properly  attach  to  those  wordo  even  where 
the  reference  also  involves  matters  in  difference.  It  appears  to  have 
been  held  in  Oribble  v.  Buchanan,  18  G.  B.  691  (E.  C.  L.  R.  v^l  86), 
that,  where  by  the  order  the  costs  of  the  reference  and  award  are  to 
abide  the  event  of  the  award,  and  the  event  is  partly  in  favour  of  the 
plaintiff  and  partly  in  favour  of  the  defendant,  no  costs  are  payable  on 
either  side.  That  may  have  proceeded  upon  the  notion  that  the  parties 
did  not  intend  the  decision  of  the  cause  to  be  the  criterion.  It  is  quite 
possible  that  the  matters  in  difference  dehors  the  cause  may  be  as  im- 
portant as,  or  more  so  than,  those  which  are  in  issue  in  the  cause.  But 
that  observation  does  not  seem  to  me  to  apply  where  the  cause  (Hily  is 
referred.  I  quite  concur  in  the  view  expressed  by  Lord  Campbell  in 
The  Matlock  Gas  Light  and  Coke  Company  v.  Peters,  6  Ellis  k  B.  215 
(£.  C.  L.  R.  vol.  88),  that,  where  the  reference  is  of  the  cause  and  all 
matters  in  difference,  the  costs  of  the  action,  to  abide  the  event  of  the 
award,  and  the  arbitrator  is  to  be  at  liberty  to  direct  a  verdict,  and  he 
does  so,  that,  as  to  the  action,  is  the  event  of  the  award, — the  meaning 
of  the  words  being,  the  event  of  the  cause  as  decided  by  the  award. 
Upon  this  principle,  justice  will  be  done  between  the  parties:  where 
the  matters  in  difference  in  the  cause  arise  on  distinct  issues,  as  the 
^arbitrator  awards  upon  the  issues,  so  the  costs  will  follow.  I  see  r*ooA 
no  reason  why  we  should  depart  from  that  rule :  on  the  contrary,  *- 
I  see  every  reason  why  we  should  adhere  to  it.  Bowing,  therefore,  to 
the  authorities  referred  to,  I  am  not  disposed  to  carry  the  doctrine 
farther,  or  to  apply  it  to  a  case  which*  is  not  clearly  within  the  rule. 

TOU  UL  K.  8. — 12 
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Williams,  J. — I  am  of  the  same  opinion.  There  is  no  doubt  that  tbe 
case  of  Oribble  v.  Buchanan,  18  C.  JB.  691  (E.  C.  L.  R.  vol.  86);  and 
the  authorities  upon  which  it  is  founded,  have  established  a  rule,  tbat, 
where,  by  an  order,  the  costs  of  the  reference  and  award  are  to  abide 
the  event  of  the  award,  and  the  event  is  divided,  neither  party  is  entitled 
to  costs.  As  a  general  rule,  the  event  of  the  award  must  mean  the 
general  event  of  the  award,  and  each  party  must  pay  his  own  costs, 
unless  the  general  event  is  in  favour  of  one.  The  question  is,  whether 
we  are  bound  to  put  the  same  construction  here,  where  the  submission 
is  of  all  matters  in  difference  in  the  cause,  and  the  costs  of  the  cause, 
and  also  the  costs  of  the  order  and  of  the  reference  and  award,  are  to 
abide  the  event  of  the  award.  I  am  of  opinion  that  we  are  not  con- 
strained so  to  do.  As  far  as  my  experience  goes,  I  believe  it  has  been 
very  usual  to  provide  in  the  submission  that  the  costs  of  the  cause  shall 
abide  the  event  of  the  cause ;  and  I  see  no  reason  for  supposing  that  the 

Sarties  had  any  intention  here  to  vary  it ;  and  I  think  no  reasonable 
oubt  upon  the  subject  can  be  entertained,  when  we  find  that  it  is  ex- 
pressly provided  by  the  order  that  the  arbitrator  shall  have  power  to 
direct  how  the  verdict  in  the  cause  shall  be  entered. 

WiLLES,  J.,  concurred. 
itiC)Q'i-\  Sanneny  on  a  subsequent  day,  resumed  his  argument.— *The 
"^^J  case  of  Biddulph  v.  Chamberlayne,  17  Q.  B.  351  (E.  C.  L  R 
vol.  79),  affords  no  guide  for  the  decision  of  this  case,  assuming  it  to 
have  been  rightly  decided,  which  may  fairly  admit  of  doubt.  The  p^^ 
Bent  case,  it  is  submitted,  falls  rather  within  the  principle  of  Frodhomise 
t;.  Fraser,  2  Ad.  &  E.  646  (E.  C.  L.  R.  vol.  29),  4  N.  &  M.  612.  There, 
a  count  in  libel  contained  several  innuendos  connecting  the  different 
parts  of  the  alleged  libel  with  the  plaintiff.  The  jury  negatived  some 
innuendos,  and  affirmed  others ;  and  a  general  verdict  was  taken  for  tbe 
plaintiff.  The  court  refused  a  rule  for  a  new  trial,  but  held  that  the 
defendant  was  entitled  to  his  costs  as  to  so  much  of  the  declaration  as 
charged  libellous  matter  the  innuendos  respecting  which  had  been  nega- 
tived. Upon  that  case  was  founded  the  opinion  of  the  dissentient  judge 
(Erie,  J.)  in  Biddulph  r.  Chamberlayne.  "I  should  have  thought," 
says  that  learned  judge,  "  the  principle  of  Prudhomme  r.  Fraser  was » 
precedent  for  this  order.  The  libel  in  the  present  case  contained  several 
libellous  allegations,  and  was  in  effect  several  libels.  The  defendant 
pleads  a  plea  justifying  both  the  allegation  that  there  was  a  nuisance, 
and  those  that  the  plaintiff  had  otherwise  misbehaved  himself.  The 
plaintiff  puts  in  issue  the  whole  plea,  which,  I  think,  was  in  substance 
one  plea  to  two  causes  of  action.  The  judge  had  a  right,  if  he  thought 
proper,  to  ask  the  jury  what  their  opinion  was  as  to  each  allegation 
separately ;  and  the  jury  had  a  right,  if  they  pleased,  to  return  a  special 
verdict,  finding  as  to  each  allegation  separately ;  and,  though  perhaps 
in  strictness  they  ought  not  to  be  directed  to  consider  how  much  of  the 
libellous  matter  was  true,  when  estimating  damages,  I  suppose  there  i^ 
no  doubt  the  jury  would  do  so  in  fact.  Then,  the  issue  being  divisible 
for  all  these  purposes,  I  should  say,  that,  according  to  the  principle  of 
Prudhomme  v,  Fraser,  the  issue  might  be  considered  divisible  for  tb 
*2fi21  P^^P^^^  ^^  taxation ;  *and  that  we  might  refuse  to  allow  the 
J  plaintiff  the  costs  of  attempting  to  negative  that  part  of  the  plea 
which  was  proved."    By  the  75th  section  of  the  Common  Law  Pro- 
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cednre  Act,  1852,  all  pleas  that  are  capable  of  being  construed  distribu- 
tively  are  to  be  so  taken,  and,  if  issue  is  taken  thereon,  and  so  much 
thereof  as  shall  be  sufficient  answer  to  part  of  the  causes  of  action  proved 
shall  be  found  true  by  the  jury,  a  verdict  shall  pass  for  the  defendant 
in  respect  of  so  much  of  the  causes  of  action  as  shall  be  answered,  and 
for  the  plaintiff  in  respect  of  so  much  of  the  causes  of  action  as  shall  not 
be  BO  answered.  And  s.  223  empowers  the  judges  of  the  superior  courts, 
or  any  eight  or  more  of  them,  of  whom  the  chiefs  of  each  of  the  said 
courts  shall  be  three,  from  time  to  time  to  make  all  such  general  rules 
and  orders  for  the  effectual  execution  of  the  act,  and  the  intention  and 
object  thereof,  and  for  fixing  the  costs  to  be  allowed  for  and  in  respect 
of  the  matters  therein  contained,  and  the  performance  thereof,  and /or 
apportioning  the  costs  of  issues,{a)  and  for  the  purpose  of  enforcing 
uniformity  of  practice  in  the  allowance  of  costs  in  the  said  courts,  and 
of  insuring  as  far  as  may  be  practicable  an  equal  division  of  the  business 
of  taxation  amongst  the  masters  of  the  said  courts,  as  in  their  judgment 
shall  be  necessary  or  proper,  &c.  Here  the  second  plea  is  capable  of 
being  divided;  and,  in  the  absence  of  any  general  rule  upon  *the  r«ooo 
sabject,  it  was  for  the  master  to  consider  what  costs  the  defend-  ^ 
ant  had  been  put  to  in  establishing  that  part  of  the  plea  which  the  arbi- 
trator found  to  be  true. 

Honyman^  contrd*. — The  plea  presents  three  substantial  defences, — 1. 
as  to  the  alleged  fraudulent  transaction  respecting  the  chartering  of  the 
ship  Orynthia, — 2.  as  to  the  alleged  fraud  on  the  sale  of  shares  in  the 
ship  Baroness, — 3.  as  to  the  falsifying  the  accounts  of  the  ship  Treasure. 
The  defendant  made  out  his  justification  so  far  as  it  related  to  the  last- 
mentioned  vessel ;  but  failed  as  to  the  other  two.  The  master  has  not 
only  disallowed  all  the  defendant's  expenses  as  to  the  Orynthia  and  the 
Baroness,  but  he  has  allowed  the  plaintiff  his  costs  as  to  the  Treasure. 
This,  it  is  submitted,  is  clearly  wrong :  the  issue  on  the  justification 
having  been  found  for  the  defendant,  he  was  entitled  to  the  whole  costs 
it  involved.  Under  the  old  system,  if  a  plea  of  justification  consisted 
of  two  facts,  each  of  which  would,  when  separately  pleaded,  amount  to  a 
good  defence,  the  justification  was  sustained  if  one  of  those  facts  was 
found  by  the  jury:  Spilsbury  v.  Micklethwaite,  1  Taunt.  146;  Baillie  v. 
Kell,  4  N.  C.  638  (E.  C.  L.  E.  vol.  33),  6  Scott  379.  [Williams,  J. 
—But  for  the  case  of  Biddulph  v.  Chamberlayne,  17  Q.  B.  351  (E.  C. 
L  R.  vol.  79),  I  must  confess  I  should  have  thought  the  chain  of  reason- 
ing complete.]  Prudhomme  v.  Fraser,  2  Ad.  &  ll.  645  (E.  C.  L.  R.  vol. 
2^,  4  ^.  &  M .  512,  is  clearly  distinguishable :  the  libel  had  several 
meanings,  and  the  plea  was  not  guilty  only,  and  not,  as  here,  an  affirma- 
tive plea.  The  cases  upon  the  subject  of  distributive  pleas,  with  refer- 
ence to  the  75th  section  of  the  Common  Law  Procedure  Act,  will  be 
found  in  Taylor  on  Evidence,  2d  edit.  Vol.  II.,  §§  221—223.  That 
section,  it  is  submitted,  never  was  intended  to  apply  to  such  a  case  as 
this,  which  is  precisely  within  Biddulph  v.  Chamberlayne*  The  defend- 
ant has  sacceeded  upon  the  issue  on  his  second  plea. 

(a)  TbMe  wonU  wen  Inserted  in  Uie  Commona  after  the  bill  had  beea  amended  and  sent 
down  from  tlie  Lords. 

The  power  thus  eonferrod  npon  the  judges  has  not  for  this  purpose  hitherto  been  exercised; 
neither  has  the  power  to  make  rules  for  the  purpose  of  "insuring  as  far  as  may  be  practicable 
M  eqaal  dirision  of  the  business  of  taxation  amongst  the  masters  of  the  said  eourts ;"  although 
both  — wd  MMeiaUy  the  latter,— «if  hi  be  ezerolBed  with  gnat  advantage  to  the  public. 
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ftoQAl       *WiLLiAMS,  J. — ^Before  we  pronounce  any  decision  in  tha 
"*     -*  case,  we  will  ascertain  more  particularly  from  the  master  the 
course  he  adopted  on  the  taxation.  Cur.  adv.  ynlt 

CocKBURN,  G.  J.,  now  delivered  the  judgment  of  the  court 
This  was  a  rule  obtained  by  the  defendant,  calling  upon  the  plaintiff 
to  show  cause  why  the  taxation  of  costs  should  not  be  reviewed. 

The  action  was  for  slander.  The  declaration  contained  four  connts. 
The  defendant  pleaded  not  guilty  to  all  the  counts,  and,  further,  to  the 
second  count,  a  multifarious  plea  of  justification,  setting  forth  a  series 
of  statements  of  fact,  any  one  of  which  would  be  a  sufficient  answer  to 
that  count     The  plaintiff  took  issue  upon  the  pleas. 

The  cause  was  referred  to  arbitration ;  and  the  arbitrator  has  foand 
for  the  defendant  upon  the  plea  of  not  guilty  to  the  first  and  third  coonts, 
as  to  which  no  question  arises. 

Upon  the  second  count  the  finding  is,  upon  not  guilty,  for  the  pUintilT, 
and,  upon  the  plea  of  justification,  that  one  of  the  statements  in  the 
plea,  forming  a  sufficient  answer  to  the  count,  is  true,  and  that  the  other 
statements  in  the  plea  are  untrue.  The  result  is  in  favour  of  the  defend- 
ant as  to  that  plea,  and  he  succeeds  accordingly  upon  the  second  coonu 
Upon  the  fourth  count,  the  finding  is  for  the  plaintiff,  with  40f. 
damages. 

The  question  before  us  is,  how  the  costs  of  the  issue  upon  the  plea  of 
justification  ought  to  be  taxed, — whether  altogether  for  the  plaintiff; 
or  for  the  defendant  as  to  the  statement  proved,  and  for  the  plaintiff  as 
*2851  *^  ^^^  residue,  which  the  arbitrator  has  found  not  proved;  or*for 
J  the  defendant  as  to  the  part  proved,  and  for  neither  party  as  to 
the  residue ;  or  altogether  for  the  defendant. 

The  master  has  adopted  the  first  of  these  courses,  upon  the  ground 
that  the  defendant's  evidence  as  to  the  parts  of  the  plea  upon  which  he 
succeeded  was  applicable  also  to  that  part  of  the  plea  which  the  finding 
negatived,  and  that  such  finding  in  the  negative  of  part  of  the  plea  v&$ 
in  effect  a  finding  of  an  issue  for  the  plaintiff,  within  the  statute  and  mie 
applicable  to  the  subject.  If  this  was  so,  the  master  was  right  in  acting 
upon  the  settled  practice,  by  which  the  party  who  is  entitled  to  costs  of 
the  cause  is  entitled  to  costs  of  evidence  applicable  to  any  issue  or  issues 
found  for  him,  though  also  applicable  to  an  issue  or  issues  found  againft 
him ;  and  that  the  other  party  is  entitled  only  to  the  costs  of  evidence  exch- 
nively  applicable  to  anissue  or  issues  upon  which  he  has  succeeded. 

This  rule  of  taxation  is  undoubtedly  correct ;  and  the  question  is. 
whether  it  was  correctly  applied  to  the  facts.  The  rule  of  court  upon 
this  subject  in  force  before  the  Common  Law  Procedure  Act,  1852  (l*^ 
k  16  Vict.  c.  76),  was  that  of  Hilary  Term,  2  W.  4,r.  74,  that  **  No 
costs  shall  be  allowed  on  taxation  to  a  plaintiff  upon  any  issue  or  issoes 
upon  which  he  has  not  succeeded ;  and  the  costs  of  all  issues  found  for 
the  defendant  shall  be  deducted  from  the  plaintiff's  costs.*'  And  not, 
by  the  Slst  section  of  the  Common  Law  Procedure  Act,  1852,  it  is  pro- 
vided that  *'the  costs  of  any  issue  either  of  fact  or  law  shall  follow  the 
finding  or  judgment  upon  such  issue,  and  be  adjudged  to  the  sncceasffll 
party,  whatever  may  be  the  result  of  the  other  issue  or  issues." 

It  appears,  therefore,  that  the  master  was  right,  if  there  was  an  \^ 
within  the  meaning  of  the  aot  found  for  the  plaintiff  upon  the  plea  m 
justifioation,  to  wnich  iasiie  the  evidence  for  the  defendant  upon  tbi 
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portion  *of  the  plea  fonnd  for  him  was  in  part  applicable  :  and  r»oQf: 
we  are  of  opinion  that  there  was  not  l 

The  defendant  might  have  divided  the  plea  into  as  many  distinct  pleas 
as  it  contains  defences.     In  that  case,  he  would  have  had  the  costs  of 
the  defence  upon  which  he  succeeded.     He,  however,  has  pleaded  all  his 
defences  in  one  plea.     There  is  no  substantial  demerit  in  that.     At  the 
common  law,  duplicity  must  have  been  objected  to  by  special  demurrer. 
If  not  specially  demurred  to,  a  double  plea  was  good,  without  the  aid 
of  any  statute  of  jeofails  or  act  allowing  double  pleading.     A  defendant 
at  the  common  law  had  no  costs  of  issues  found  for  him,  in  any  case 
where  the  plaintiff  was  entitled  to  the  general  costs  of  the  cause.     Now 
he  has :  but  that  cannot  affect  the  question  what  is  the  issue  upon  the 
plea.    Now  that  special  demurrers  are  abolished,  the  remedy  of  a  plain- 
tiff who  may  be  embarrassed  by  such  a  plea,  is,  to  apply  to  a  judge  to 
strike  it  oat  or  (perhaps)  to  order  the  defendant  to  divide  it  into  several : 
bnt,  if  the  plaintiff  does  not  think  proper  to  make  that  application,  the 
consequence  is,  that  the  defendant  has  pleaded  in  one  plea,  without 
objection,  several  distinct  and  sufficient  defences,  any  one  of  which  being 
shown  to  be  true,  the  plea  is  proved,  and  the  defendant  succeeds.     In 
effect,  therefore,  the  issue  joined  upon  a  double  or  multifarious  plea,  is, 
whether  either  of  the  defences  set  up  therein  is  true.     If  either  of  them 
be  true,  the  verdict  upon  that  issue  must  be  for  the  defendant.     The 
jary  may,  undoubtedly,  give  a  special  verdict,  finding  one  of  the  alleged 
defences  for  the  defendant,  and  that  the  residue  of  the  plea  is  untrue, 
referring  the  question  whether  the  issue  is  proved  to  the  court ;  and,  if 
it  were  questionable  whether  the  matter  found  to  be  true  constituted  a 
justification,  that  would  be  a  proper  course  to  take.     Bnt  if,  as  here,  the 
matter  found  to  be  true  clearly  constitutes  a  justification,  '^the  t^coqt 
latter  part  of  such  finding  does  not  alter  the  effect  of  the  former,   L  '^^ 
which  alone  constitutes  a  sufficient  defence,  in  whatever  form  the  find- 
ing may  be  as  to  the  residue  of  the  plea.    The  issue  is  disposed  of  alto- 
gether  m  favour  of  the  defendant. 

Reliance  was  placed  by  the  plaintiff's  counsel  upon  the  75th  section 
of  the  Common  Law  Procedure  Act,  1852,  as  making  the  issue  distri- 
butable. But  that  section  is  inapplicable,  being  intended  to  meet  cases 
in  which  the  verdict  may.  be  so  distributed  as  to  constitute  an  answer  to 
the  previous  pleading,  though  only  in  part,  that  is,  such  an  answer  as 
might  before  the  statute  have  been  set  up  by  a  pleading  expressly  limited 
to  part;  in  which  cases  injustice  was  done  before  the  statute,  by  enter- 
mg  a  verdict  for  the  plaintiff  or  defendant  upon  the  ground  that  the 
issue  was  in  form  indivisible,  though  upon  the  evidence  a  good  defence 
or  cause  of  action  was  made  out  in  part.  The  present  taxation,  founded 
upon  the  assumption  that  an  issue  upon  the  plea  of  justification  was 
found  in  favour  of  the  plaintiff,  must  tnerefore  be  set  aside. 

The  rule  will,  consequently,  be  absolute,  upon  that  ground.  But,  as 
we  have  thus  far  only  aecided  that  the  defendant  is  entitled  to  the  costs 
of  so  much  of  the  plea  as  was  expressly  found  in  his  favour,  the  parties 
>&ight  be  involved  in  needless  expense  unless  we  proceed  to  direct  how 
the  taxation  is  to  take  place  with  reference  to  the  further  question 
whether  the  plaintiff  is  to  have  his  costs  of  the  part  of  the  plea  expressly 
found  to  be  untrue,  and,  if  not,  whether  the  defendant  is  to  have  his 
toats  of  such  part,  or  only  the  costs  of  the  part  of  the  plea  expressly 
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found  to  be  true.  This  subject  was  discussed  in  Biddulph  v.  Chamber- 
layne,  17  Q.  B.  851  (E.  C.  L.  B.  vol.  79),  decided  in  the  year  1851, 
upon  the  construction  of  the  general  rule  of  court  already  mentioQed. 
In  that  case,  the  plaintiff  complained  of  a  libel  containing  seTenl 
^Qoo-|  ^defamatory  statements.  The  defendant  pleaded  a  justification. 
-'  The  judge  at  the  trial  having  asked  the  jury  to  find  separatelj 
as  to  the  truth  of  the  several  allegations  justified,  the  jury  found  some 
to  be  untrue,  and  the  others  true.  The  plea  being  pleaded  to  more 
than  was  found  true,  and  there  being  then  no  statute  making  it  dis- 
tributable, a  general  verdict  was  directed  and  found  for  the  plaintif ; 
so  that  nothing  appeared  upon  the  record  to  show  that  the  jorj  had 
found  a  portion  of  the  matters  alleged  by  the  defendant  to  be  true.  The 
majority  of  the  Court  of  Queen's  Bench  (dissentiente  Erie,  J.)  held  tliat 
the  plaintiff  was  entitled  to  the  costs  of  the  whole  plea ;  and  set  8«de  a 
judge's  order  depriving  the  plaintiff  of  the  costs  of  witnesses  called 
only  to  disprove  the  part  of  the  plea  which  was  found  to  be  trae.  The 
reasons  of  the  court  fully  appear  in  the  judgment  of  Coleridge,  J.,  vbo 
said, — "  The  safe  course  is,  to  limit  the  rule  of  Hilary  Term,  2  W.  4,  r. 
74,  to  issues  which  may  be  found  on  the  record.  That,  I  think,  is  the 
meaning  of  the  general  rule  made  by  all  the  courts  for  the  purpose  of 
rendering  the  practice  uniform ;  and,  if  it  is  to  be  extended  in  the 
manner  now  sought,  it  ought  to  be  done  by  a  general  rule  of  all  the 
courts.  That  alone,  I  consider  a  sufficient  reason  for  setting  aside  this 
order.  But,  further,  I  cannot  but  think,  that,  if,  to  advance  what  ire 
supposed  to  be  the  justice  of  this  case,  we  were  to  extend  the  rule  s3 
asked,  we  should  lay  down  a  most  inconvenient  rule  of  practice.  If  sn 
issue  indivisible  for  the  purpose  of  the  verdict  may  be  divided  for  the 

{)urpose  of  costs,  I  do  not  know  where  to  stop ;  the  party  would  haie  at 
east  an  equitable  right  in  all  cases  to  ask  the  judge  to  put  the  auc- 
tions separately,  which  would  be  very  inconvenient.  But  that  is  not 
all :  it  would  follow  that  the  master  must,  as  it  were,  re-try  the  caose^ 
so  as  to  ascertain  the  materiality  of  each  witness  as  to  each  allegation^ 
*2891  ^  ^^^^^  ^^  much  ^better  to  adhere  to  the  rule  than  wrest  it  for 
-^  the  supposed  justice  of  the  case.  I  say  duppoted  justice;  fof} 
it  must  be  remembered  we  have  not  complete  knowledge  of  all  the 
circumstances." 

Since  the  Common  Law  Procedure  Act  of  1852,  the  question  will  pro- 
bably not  again  arise  in  the  same  form  as  in  the  above  case,  because, 
under  similar  circumstances,  the  defendant  would  now,  by  force  of  the 
75th  section,  be  entitled  to  a  verdict  as  to  the  part  of  the  plea  vhieh 
was  found  to  be  true :  but  the  case  is  still  in  point,  where,  as  in  the 
present  case,  there  is  a  general  denial  of  a  multifarious  pleading,  which, 
for  the  reasons  already  given,  cannot  be  distributed  under  a.  75,  and  a 

feneral  finding  by  the  jury  in  the  affirmative  of  the  issue  so  raised. 
'herefore,  if  there  had  been  in  Biddulph  v.  Chamberlayne  a  special 
verdict  to  the  effect  of  the  answers  of  the  jury  to  the  judge,  that  caae 
would  have  been  in  point.  And  that  circumstance  would  probably  have 
been  considered  unimportant  by  the  majority  of  the  court.  Therefore, 
if  our  decision  could  be  taken  to  a  court  of  error,  we  should  feel  hound 
by  that  case  as  a  precedent.  Doubting,  however,  as  we  do,  whether 
the  record  could  be  framed  so  as  to  raise  the  point,  and  seeing  that  it 
is  one  of  a  class  which  rarely  finds  its  way  into  a  court  of  error,  vt 
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think  we  ought  to  deal  with  the  case  as  one  in  which  there  is  no  appeal, 
and  act  upon  our  own  judgment,  if,  upon  reflection,  we  are  unable  to 
agree  to  the  decision  of  the  majority  in  Biddulph  t;.  Ghamberlajne. 
We  proceed,  therefore,  to  consider  the  points  there  decided. 

First,  it  was  there  assumed  throughout  that  the  party  against  whom 
the  issue  was  found  was  not  entitled  to  the  costs  of  the  averments  found 
in  his  favour  at  the  trial  to  be  untrue.  This,  we  think,  was  right,  upon 
the  ground  already  stated,  that  costs,  apart  from  costs  in  the  cause,  are 
only  given  by  the  rule  of  court  and  the  statute  to  a  party  succeeding 
upon  an  issue :  and  the  ^defendant  in  that  case,  like  the  plaintiff  t^ioqa 
iQ  this,  had  not  succeeded  upon  any  issue  upon  the  plea  of  justi-  ^ 
fication. 

The  decision  in  that  case,  that  the  plaintiff  was  entitled  to  the  costs 
of  witnesses  called  to  contradict  what  was  found  to  be  true,  rests  upon 
different  grounds,  stated  at  large  in  the  judgment  of  Coleridge,  J., 
already  set  forth.  One  at  least  of  those  grounds  does  not  exist  in  the 
present  case,  viz.,  the  inconvenience  that  ^'  the  master  must,  as  it  were, 
re-try  every  cause,  so  as  to  ascertain  the  materiality  of  each  witness  as, 
to  each  allegation."  That  would  be  unnecessary  here ;  for,  the  finding  ' 
of  the  arbitrator  is  not  general,  like  that  of  the  jury  in  Biddulph  v. 
•  Chamberlayne,  but  special,  that  the  plea  is  as  to  part  true,  and  as  tq 
the  rest  untrue. 

It  was  contended,  for  the  defendant,  that  the  finding  of  the  arbitra- 
tor, so  far  as  it  negatived  part  of  the  plea,  was  immaterial :  but  this 
argument  ought  not  to  prevail.  The  arbitrator  was  put,  by  consent,  in 
the  place  of  a  judge  and  jury ;  and,  if  the  cause  had  been  tried  in  the 
ordinary  way,  it  would  have  been  competent  for  the  jury  to  find  specially 
in  the  form  of  the  present  finding,  every  word  of  which  would  have  been 
part  of  the  verdict,  and  must  have  been  considered  by  the  court,  if  called 
upon  so  to  do,  before  pronouncing  judgment.  A  formal  reference  of 
the  question  to  the  court  was  unnecessary,  because  the  arbitrator  is  put 
in  the  place  of  the  court  as  well  as  of  the  jury.  Treating,  therefore, ' 
that  finding  of  the  arbitrator  as  an  authorized  act,  the  master  has  herQ  • 
the  means  of  at  once  determining  the  question  which  the  general  forn) 
of  the  finding  left  open  in  Biddulph  v.  Chamberlayne.  , 

But  we  are  prepared  to  go  further ;  for,  we  should  be  sorry  to  adrni^ 
it  possible  that  there  is  any  imperative  rule  of  law  or  inveterate  practice^ 
by  which  we  are  compelled  to  order  that  the  expense  of  unsuccessfully 
attempting  to  prove  falsehoods,  which  we  know  by  the  *informa-  r^c.^oi 
tion  of  the  judge  to  have  been  found  false  by  the  jury,  must  ^ 
nevertheless  be  paid  for  by  the  party  who  so  far  had  truth  on  his  side. 
We  apprehend  that  we  may,  and  if  we  may  we  ought,  to  prevent  our 
proceedings  from  being  abused  and  perverted ;  and  that  we  ought  not 
to  abstain  from  doing  so  in  a  case  where  the  truth  appears,  because 
there  may  arise  many  others  in  which  we  cannot  arrive  at  it.  We  appre- 
hend that  the  court  is  bound  not  to  allow  a  successful  party  all  the 
expense  be  may  have  thought  proper  to  incur,  where  we  can  see  that 
part  of  it  has  been  needless.  If  a  party  were  to  insist  upon  calling  fifty 
witnesses  to  prove  a  notorious  fact  formally  involved  in  a  disputed  issue, 
we  may  doubt  whether  the  judge  could  lawfully  reject  the  evidence  of 
any  one  of  them;  but  we  cannot  doubt  that  the  master  would  not  allow, 
and  that  the  court  would  uphold  the  master  in  not  allowing,  the  expenses 
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•f  them  all.  Quite  independent  of  statute  and  rule,  a  discretion  ought 
to  be,  and  is  in  practice,  exercised  as  to  the  amount  of  costs ;  and  use- 
less expenditure  ought  to  be,  and  is  in  practice,  disallowed.  The  master 
ought  to  look  to  the  finding  upon  the  issue,  when  there  is  nothing  else 
in  the  proceedings  to  guide  his  discretion.  But  where,  as  here,  there  is 
matter  ascertained  in  the  cause, — whether  appearing  upon  the  face  of 
the  proceedings,  or  established  by  the  statement  of  the  judge  founded 
upon  his  judicial  knowledge  of  the  facts, — ^whereby  the  master  is  satis- 
fied that  witnesses  called  by  the  successful  party  have  been  wholly 
useless,  and  their  evidence  as  completely  thrown  away  as  if  they  had 
sworn  to  a  truism  or  an  irrelevant  fact,  he  ought  to  disallow  the  expenses 
of  such  evidence,  as  at  least  unnecessary.  That  is  so  in  the  present 
case.  The  costs  exclusively  applicable  to  the  part  of  the  plea  found  to 
be  untrue  ought  therefore  not  to  be  allowed  to  the  defendant. 
*2921  *^^  follows  that  the  rule  to  review  the  taxation  ought  to  be 
^  absolute, — ^with  a  direction  to  the  master  to  allow  the  plaintiff  no 
costs  of  any  part  of  the  plea  of  justification,  and  the  defendant's  costs 
only  of  the  part  of  that  plea  expressly  found  to  be  true,  including  costs 
of  evidence  applicable  to  such  part,  though  also  applicable  to  the  residue 
of  the  plea,  but  not  costs  of  any  evidence  applicable  only  to  that  part  of 
the  plea  which  was  found  to  be  untrue.  Kule  absolute. 
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A  penon  attending  a  police  court  m  proieentor  or  witness  on  a  eharge  there  pending,  is  privi- 
leged firom  arrest  on  oiyil  prooess,— even  thoogh  he  is  not  attending  under  eompuJsion. 

Atkinson,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  to 
•how  cause  why  the  defendant  should  not  be  discharged  out  of  custody 
as  to  his  arrest  under  a  ca.  sa.  in  this  cause.  The  aflSdavits  upon  which 
the  motion  was  founded,  stated,  that,  on  the  4th  of  August  last,  the 
defendant  was  in  attendance  at  the  Mary-le-bone  police-court,  before 
Mr.  Broughton,  the  sitting-magistrate,  as  a  prosecutor  and  witness 
against  certain  persons  named  Morgan,  Passmore,  and  Hayter,  who  had 
been  remanded  on  a  charge  of  felony,  and  that  the  further  hearing  of 
the  prosecution  was  adjourned  to  the  6th ;  that,  on  leaving  the  presence 
of  the  magistrate,  and  within  the  precincts  of  the  said  police-court,  a 
number  of  persons  (amongst  whom  were  the  accused)  attacked  the 
defendant  with  violence,  tore  his  clothes,  pulled  him  out  of  the  court- 
house, and  dragged  him  into  the  street,  and  there  forced  him  into  a  cab, 
and  conveyed  him  to  prison  under  arrest  on  a  ca.  sa.  for  822.  4«.  2d,  at 
*2931  ^^^  ^^^^  ^^  ^^^  plaintiff;  and  that  the  ^defendant  was  a  material 
•J  and  necessary  witness  (and  afterwards  brought  up  by  habeas), 
and  was  bound  over  to  prosecute  and  give  his  evidence  at  the  trial. 

A  similar  application  had  previously  been  made  to  Channell,  B.,  at 
Chambers,  who  declined  to  interfere,  inasmuch  as  no  authority  precisely 
in  point  had  been  adduced  before  him. 

ByleSj  Serjt.,  now  showed  cause,  upon  affidavits  stating  that  the  arre^ 
was  not  made  until  the  defendant  had  got  into  the  street,  and  denying 
all  complicity  on  the  part  of  the  plaintiff  and  the  officers  in  the  attack 
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mlleged  to  have  been  made  upon  the  defendant ;  and  further  stating  that 
the  defendant  was  not  bound  over  until  two  days  after  the  arrest.     The 
privilege  of  a  person  from  arrest  eundo,  morando,  et  redeundo,  is  the 
privilege  of  the  court,  and  it  is  discretionary  with  the  court  to  allow  it 
or  not  as  will  best  advance  the  interests  of  justice :  per  Dc  Grey,  0.  J., 
in  Cameron  v,  Lightfoot,  2  W.  Bl.  1190.     And  this  is  confirmed  by  the 
judgment  of  the  court  of  error  in  Magnay  v.  Burt,  5  Q.  B.  381,  393 
(E.  G.  L.  R.  vol.  48),  where  it  is  said :  **  The  broad  ground  is,  that  the 
privilege  the  breach  of  which  is  the  subject  of  complaint,  is  not  to  be 
considered,  as  it  was  accurately  laid  down  by  Lord  Chief  Justice  De 
Grey  in  the  case  of  Cameron  v.  Lightfoot,  to  be  the  privilege  of  the 
person  attending  the  court,  but  of  the  court  which  he  attends ;  and 
therefore  the  allowing  or  not  allowing  the  privilege  is  discretionary ;  and 
it  has  been  disallowed  in  collusive  actions,  and  in  vexatious  ones,  as  in 
the  Anonymous  case  in  11  Mod.  79,  or  where  the  party  attends  as  a 
volunteer,  and  not  upon  process."     The  matter  recently  underwent  con- 
siderable discussion  in  the  Court  of  Queen's  Bench,  in  a  case  of  Ex 
parte  Cobbett,  26  L.  J.  Q.  B.  293,  where  it  was  held  that  a  voluntary 
prosecutor, — as,  a  common  informer, — is  not  privileged.     [Cockbcrn, 
C.  J. — *The  question  is  whether  a  party  attending  to  prosecute  r^e)q4 
and  give  evidence  upon  a  charge  pending  before  a  police- magis-  ^  " 
trate,  is  entitled  to  the  same  privilege  as  a  party  attending  before  a 
court  of  justice.     If  it  were  not  so,  a  man  who  was  in  peril  of  arrest 
never  could  perform  his  public  duty.]     The  duty  of  prosecuting  a  felon 
is  one  of  imperfect  obligation,  tho  oreach  of  which  is  followed  by  no 
legal   consequences:   see  the  observations   of  Maule,  J.,  in  Ward  v. 
Lloyd,  7  Scott,  N.  B.  507.    [Willes,  J.— *l8  he  to  wait  for  a  Crown- 
Office  summons  ?]     Bail  attending  to  justify  in  a  superior  court  are  pri- 
vileged: Meekins  v.  Smith,  1  H.  Bl.  636.     Gould,  J.,  there  referred  to 
the  X  ear  Book,  11  Ed.  4,  fo.  8,  where  it  is  said  by  Choke,  J.,  that  a 
'*  mainpernor"  shall  have  the  privilege  of  the  court.    In  Ex  parte  King, 
7  Yes.  312,  it  was  held  that  a  creditor  attending  before  commissioners 
of  bankruptcy  (whether  under  a  summons  or  not),  to  prove  a  debt,  is 
privileged.     [Willes,  J. — There  the  privilege  is  the  creature  of  the  sta- 
tute.]    In  Anonvmous,  1  Dowl.  P.  C.  157,  it  was  held  that  a  defendant, 
when  discharged  from  legal  custody,  has  no  privilege  from  arrest  in 
returning  home.     In  Jacobs  v.  Jacobs,  8  Dowl.  P.  C.  675,  a  defendant 
who  had  been  wrongfully  arrested  upon  a  Sunday,  on  a  charge  of 
forgery,  without  any  warrant,  was  held  to  be  properly  arrested  upon 
eivU  process  as  he  was  leaving  the  police-office  after  he  had  been  ordered 
by  the  magistrate  to  be  discharged.     In  Anonymous,  2  Salk.  544,  *^  H. 
came  to  confess  an  indictment,  and  the  court  held  that  he  had  no  privi- 
lege  eundo  et  redeundo,  because  there  was  no  process  against  him." 
[CocKBUBN,  C.  J. — That  is  a  very  unsatisfactory  report]    Anonymous, 
11  Mod.  79,  is  a  little  more  to  the  purpose, — *'  When  a  person  complains 
to  this  court  (B.  R.)  of  a  misdemeanor,  and  it  is  adjudged  that  his  com- 

Elaint  is  vexatious,  this  court  wUl  not  allow  the  privilege  of  protecting 
im  returning."  In  ♦Goodwin  v.  Lordon,  1  Ad.  k  E.  378  (E.  r^ooc 
C.  L.  R.  vol.  28),  3  N.  &  M.  879,  2  Dowl.  P.  C.  504,  a  defend-  L^^^ 
ant  who  had  been  in  custody  on  a  charge  of  felony,  and  was  acquitted 
and  discharged,  was  held  not  to  be  privileged  from  arrest  on  his  return 
homei — unless  it  was  clearly  shown  that  hb  apprehension  on  the  criminal 
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charge  was  a  contrivance  to  get  him  into  costodj  in  the  ciTil  suit. 
[GocKBURy,  C.  J. — ^The  magistrate  was  seised  of  the  proceeding.  The 
prisoners  were  under  remand.  The  defendant  was  a  material  and  neces- 
sary witness,  and  his  non-attendance  would  have  been  highly  culpable.] 
This  certainly  is  a  case  of  the  first  impression.  There  is  no  instance  of 
such  a  privilege  ever  having  been  allowed  or  claimed.  If  a  prosecutor 
is  privileged,  the  privilege  must  equally  extend  to  all  who  attend  as  wit- 
nesses. [WiLLBS,  J. — ^It  seems  that  a  party  attending  as  prosecutor  or 
witness  at  Quarter  Sessions,  would  be  privileged  from  arrest :  Com.  Dig. 
Privilege  (A.) :  but  not  where  he  is  the  party  prosecuted.  This  was 
decided  by  the  Court  of  Queen's  Bench  in  Hare  v.  Hyde,  20  Law  J., 
Q.  B.  185.  There,  the  defendant,  immediately  after  his  acquittal  and 
discharge  on  a  trial  at  the  Quarter  Sessions  for  embezzlement,  and  whilst 
he  remained  in  court,  was  arrested  under  a  writ  of  ca.  sa. :  and  the  court 
refused  to  discharge  him.  Lord  Campbell  there  says :  '^  I  lim  of  opi- 
nion that  the  defendant  had  no  privilege  from  this  arrest,  upon  the 
ground  of  his  being  tried  and  acquitted  and  still  present  in  court  whea 
arrested.  After  having  been  acquitted,  he  remained  in  court  like  any 
other  of  the  circumstances.  The  cases  cited  (a)  show  clearly,  that,  by 
the  law  in  England,  the  defendant  would  have  had  no  privilege  whilst 
MCkR-\  returning  home  from  the  court,  *and,  if  so,  he  cannot  have  any 
^  such  privilege  by  remaining  as  a  spectator  in  the  court.  In  some 
cases,  circumstances  might  make  it  proper  to  interfere  and  discharge 
a  person  arrested  in  a  court  of  justice ;  but,  in  this  case,  the  question  is 
whether  we  will  summarily  discharge  a  party  from  custody  simply 
because  he  has  been  arrested  in  a  court  of  justice :  and  I  think  there  is 
no  ground  for  our  interference.  We  are  not  to  vindicate  the  privilege 
of  the  court  where  the  arrest  took  place,  but  only  to  see  whether  the 
defendant  was  entitled  to  any  personal  privilege  from  arrest  under  the 
process  of  this  court :  and  I  think  he  was  not.  I  have  the  most  sincere 
respect  for  the  opinions  expressed  by  the  Irish  judges  in  the  cases 
cited  ;(6)  but  they  are  contrary  to  the  decisions  of  the  courts  here,  and 
with  the  latter  my  opinion  concurs."]  There  is  no  instance  of  this  pri- 
vilege having  ever  been  extended  to  one  attending  as  prosecutor  or  wit- 
ness before  a  police-magistrate :  and,  at  all  events,  it  must  be  limited  to 
Sersons  attending  as  witnesses  under  compulsion  of  some  legal  process, 
'here  being  no  precedent  for  the  privilege  here  claimed,  and  its  allow- 
ance being  so  likely  to  lead  to  abuse,  the  court  will  pause  before  they 
entertain  the  application. 

Atkin9ony  Serjt.  (with  whom  was  Lu»hy  Q.  C),  in  support  of  the 
rule. — The  grounds  of  privilege  are  well  stated  by  Lord  Dcnman,  in 
Newton  v.  Constable,  2  Q.  B.  157  (E.  C.  L.  B.  vol.  42),  1  Gale  k  D. 
408,  9  Dowl.  P.  C.  933.  To  disentitle  the  present  defendant  to  his 
discharge,  it  must  be  shown,  that,  in  attending  at  the  police  court,  he 
*2d71  ^^^  ^  mere  volunteer, — as  in  Ex  parte  Cobbett,  26  Law  J.,  *Q- 
-I  B.  293, — ^that  he  was  under  no  legal  obligation  to  appear  and 
give  evidence.  It  appears  that  he  had  been  in  attendance  on  the  4tb 
of  August,  and  that  his  presence  was  required  on  the  6th,  when  he  was 

(a)  Anonymoas,  1  DowL  P.  C.  157,  Jacobs  v.  Jaoobi,  8  DowL  P.  C.  675,  and  Goodwin  c 
Lordon,  1  Ad.  A  B.  378  (B.  C.  L.  R.  vol.  28),  8  N.  A  M.  879,  2  Dowl.  P.  C.  504. 

<6)  CftUans  «.  Sherry,  1  Aloock  k  Nap.  125,  The  King  «.  M'Loughlin,  1  Aloook  A  Kap.  ISO 
•sd  Kelly  «.  Barnwell,  and  Oooke  v.  Ale,  0  Irish  Law  Rep.  94. 
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brought  up  under  a  writ  of  habeas  corpus  ad  testificandum,  and  was 
bound  over  to  prosecute  and  give  evidence  against  the  accused.  The 
circumstance  of  his  not  having  been  bound  over  before  the  arrest  makes 
no  difference ;  he  was  equally  under  an  obligation,  legal  as  well  as  moral, 
to  give  his  attendance.  [Willes,  J. — ^It  is  not  usual  for  magistrates  to 
issue  summonses  for  the  attendance  of  witnesses,  unless  there  is  reasoc 
to  believe  that  they  will  not  attend  voluntarily.]  Meekins  v.  Smith,  1 
U.  Bl.  636,  and  the  cases  there  cited,  are  authorities  to  sustain  this 
application.  And  in  the  case  of  In  re  M'Intosh,  3  Law  Times  116,  a 
witness  voluntarily  attending  before  an  arbitrator  was  held  to  be  privi- 
leged from  arrest  eundo,  morando,  et  redeundo. 

GocKBURN,  0.  J. — I  cannot  entertain  a  shadow  of  doubt  that  the  rule 
for  discharging  the  defendant  out  of  custody  should  be  made  absolute. 
It  is  unnecessary  upon  this  occasion  to  decide  whether  or  not  a  party 
proceeding  in  the  first  instance  to  a  police-court  for  the  purpose  of  put-: 
ting  the  criminal  law  in  motion  would  be  entitled  to  be  discharged  from 
arrest  on  civil  process,  because  here  the  matter  may  be  disposed  of  on  a 
narrower  ground.  It  appears  that  the  defendant  had  gone  before  a 
magistrate  at  the  Mary-le-bone  police-court,  and  obtained  a  warrant 
against  three  individuals  upon  a  charge  of  felony ;  that  the  accused  were 
brought  before  the  magistrate  and  examined,  and  remanded  to  a  future 
day;  that  the  defendant  attended  before  the  magistrate  on  the  last- 
mentioned  day  as  prosecutor  and  witness ;  that  the  accused  were  again 
remanded ;  and  that,  immediately  on  his  leaving  the  police-court,  the 
^defendant  was  arrested  on  a  ca.  sa.  at  the  suit  of  the  present  r^ieono 
plaintiff.  Now,  it  is  clear  that  the  magistrate  might,  if  he  had  ^ 
entertained  any  doubt  as  to  the  defendant's  willingness  to  attend  on  the 
adjourned  day,  have  bound  him  over  to  appear,  or  caused  him  to  be 
served  with  a  summons  for  that  purpose;  and  the  defendant's  legal 
obigation  to  appear  would  have  been  unauestionable :  and  I  do  not  see 
that  it  can  make  any  difference  that  the  aefendant  was  willing  to  attend 
without  that  ceremony.  I  have  no  doubt  that  a  police-court  where 
charges  are  initiated  and  investigated  before  a  magistrate,  is  a  court  within 
the  rule  as  to  the  privilege  of  witnesses.  Therefore,  the  defendant 
having  been  arrested  whilst  leaving  the  court  where  he  had  been  attend- 
ing to  give  evidence  in  a  matter  pending  before  the  court,  is  entitled  to 
be  discharged.  We  cannot  now  go  into  the  collateral  question  whether 
or  not  the  prosecution  was  well  founded.  It  may,  however,  be  observed 
that  the  magistrate  so  far  thought  it  a  fit  case  for  investigation,  as  to 
remand  the  prisoners  twice,  and  ultimately  to  commit  them  for  trial. 
We  must  take  it,  therefore,  that  it  was  not  a  collusive  proceeding.  The 
protection  must  be  allowed. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  The  case  admits 
of  no  reasonable  doubt,  when  tne  facts  are  closely  looked  at.  The  ma- 
gistrate thought  the  charge  one  fit  for  investigation,  and  the  defendant  was 
in  attendance  in  obedience  to  his  request :  there  can  be  no  doubt,  there- 
fore, as  to  the  privilege.  It  clearly  can  make  no  difference  that  the 
magistrate  did  not  think  it  necessary  to  issue  a  summons  to  compel  the 
defendant's  attendance.  There  is  no  case  precisely  in  point;  but  all 
the  principles  upon  which  the  cases  proceed  are  applicable  here.  The 
privilege  is  not  that  of  the  witness,  but  of  the  court,  for  the  purpose  of 
insuring  a  due  administration  of  justice. 


298  MONTAGUE  v.  HARRISON.    M.  T.  1857. 

*2Q91  ^CfiOWDBRy  J. — I  am  of  the  same  opinion.  There  was  a  mat> 
•J  ter  pending  before  the  magistrate  at  which  the  defendant  was 
attending  and  expected  to  attend  azain  on  a  future  day  to  prosecute 
and  give  evidence.  That  the  defendant  did  not  attend  by  virtue  of  a 
summons,  clearly  makes  no  difference.  It  is  not  usual,  as  my  Brother 
Willes  has  observed,  to  summon  witnesses  in  such  case^,  where  no  doubt 
exists  as  to  their  willingness  to  attend.  There  is  nothing  to  differ  this 
from  the  ordinary  case  of  a  witness  attending  court  in  a  proceeding  ciril 
or  criminal.  Cobbett's  Case  is  altogether  distinguishable:  there,  the 
applicant  was  not  in  the  course  of  performing  a  pi]%lic  duty ;  he  was,  as 
has  been  said,  a  mere  volunteer. 

Willes,  J. — I  am  entirely  of  the  same  opinion.  The  principle  upon 
which  the  privilege  now  in  question  rests  is  this, — ^that  a  suitor  who  has 
obtained  a  judgment  in  a  civil  action,  cannot  use  the  process  of  the 
court  for  the  purpose  of  withdrawing  from  another  court  a  witness  on 
other  person  without  whose  presence  full  justice  cannot  be  done.  This 
principle  applies  to  every  court  of  justice,  criminal  as  well  as  civil :  and 
it  seems  to  have  been  applied  to  the  case  of  bail  so  long  ago  as  the  11th 
of  Edw.  4, — see  Meekins  v.  Smith,  1  H.  Bl.  636.  It  has  been  suggested 
that  the  privilege  must  at  all  events  be  limited  to  persons  attending 
under  compulsion  of  process.  There  clearly  is  no  foundation  for  that 
To  hold  that  a  witness  is  protected  only  where  he  attends  in  obedience 
to  process,  would  be  to  say  that  process  must  be  sued  out  in  every  case 
to  enforce  the  attendance  of  witnesses ;  whereas,  in  practice,  it  is  per- 
fectly well  known  that  witnesses  frequently  attend  without  being  subpoo- 
naed.  And  this  is  more  especially  the  case  in  proceedings  like  that 
now  in  qestion.  The  16th  section  of  the  11  &;  12  Vict.  c.  42,  provides 
*3001  ^  ^magistrate  may  issue  his  summons  to  enforce  the  attend- 

•J  ance  of  a  witness,  where  it  is  made  to  appear  that  his  or  her 
evidence  is  material,  and  there  is  reason  to  believe  that  he  or  she  will 
not  attend  without  such  summons.  It  appears,  therefore,  that  it  is  not 
only  the  ordinary  course  not  to  issue  summonses  to  compel  the  attend- 
ance of  witnesses  upon  these  occasions,  where  they  are  willing  to  attend 
without :  but  it  is  in  the  due  and  regular  course  of  law  that  the  attendance 
of  witnesses  shall  be  ^ven  without  any  compulsory  process.  Here,  the 
defendant  was  attendmg  in  the  due  and  regular  course  of  justice  appli- 
cable to  proceedings  in  such  courts :  and  I  am  clearly  of  opinion  that  his 
case  falls  within  the  rule.  Rule  absolute. 

In  Ex  parte  Daniel  McNeil,  6  Mass.  question  whether  the  prosecutor  in  a  cii- 

264,  it  was  held  that  a  witness  volun-  minal  case  is  privileged,  does  not  appear 

tarily  attending  on  the  trial  of  a  case  to  have  been  determined  in  this  countij. 

without  Bubposna,  was  not  privileged  In  Bowes  v.  Tuckerman,  7  Johnson, 

from  arrest  on  civil  process;  and  the  588,  however,  a  person  under  reoogni- 

Bune  decision  was  made  in  Rogers  v.Bol-  sance  to  appear  at  a  court  of  Oenenl 

look,  2  Penington,  516,  under  the  words  Sessions,  while  attending  the  oonit,  was 

of  a  statute  in  New  Jersey.     But  the  decided  so  to  be.    But,  in  Pennsylvsr 

contrary  has  been  held  in  other  states :  nia,  it  seems  to  be  held  that  the  privi- 

United  States  v.  Edme,  9  Serg.  &  R.  lege  from  arrest  is  confined  to  civil 

147 ;  Norris  v.  Beach,  2  Johns.  294 ;  proceedings,  and  does  not  extend  to  a 

Pixon  V.  Ely,  4  Edw.  Ch.  557.    The  defendant  attending  court  on  a  criminal 
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eharge,  unless  where  that  is  only  a  con-  Albee,  1  Dento,  666|  a  defendant,  after 

trivance  to  get  him  into  custody  in  the  having  been  tried  and  convicted  of  an 

other  suit :  Commonwealth  v.  Daniels,  assault  and  battery,  was  held  not  privi- 

6  Penna.  L.  Joum.  330;   Addick  v.  leged  redeundo  from  an  arrest  in  a 

Bosh,  Philad.  Rep.  7.     So  in  Lucas  v.  civil  suit  for  the  same  cause. 


BALFOUR  and  Another  v.  The  Official  Manager  of  THE  SEA  FIRE 
LIFE  ASSURANCE  COMPANY.    Nov.  7. 

ForbeanBce  of  a  debt  due  from  a  third  person  \b  a  raffioient  eonaideration  for  the  giving  of  a 
bill  or  note. 

To  an  action  hj  endorsees  against  the  drawers  of  a  bill  of  exchange,  the  court  reftiaed  to  allow 
the  defendants  to  plead,  by  way  of  equitable  defence,  that  a  debt  was  due  to  the  plaintiffs 
from  a  public  company  which  had  professed  to  assign  its  business  and  obligations  to  the 
defendants,  that  Uio  bill  was  afterwards  given  by  Uie  defendants  in  consideraUon  of  that 
debt»  and  upon  the  supposition  that  the  assignment  was  legal  and  valid,  whereas  it  proved 
to  be  illegal  and  void, — the  proposed  plea  affording  no  defence  to  the  action,  either  legal  or 
equitable. 

This  was  an  action  on  a  bill  of  exchange  for  500Z.,  drawn  by  The 
Sea  Fire  Life  Assurance  Company,  at  sixty  days'  date,  upon  their 
cashier, — in  the  same  form  as  the  instruments  in  the  cases  of  Ellison  v, 
CoUingridge,  9  C.  B.  670  (E.  C.  L.  R.  vol.  67),  and  Allen  v.  The  Sea 
Fire  Life  Assurance  Company,  9  C.  B.  574, — and  endorsed  to  the 
plaintiff. 

Garth,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the 
plaintiffs  to  show  cause  why  the  ^defendants  should  not  be  at  r^icooi 
liberty  to  plead,  in  addition  to  a  denial  of  the  making  of  the  bill,  ^ 
a  plea,  upon  equitable  grounds,  to  the  following  effect, — that,  before  the 
making  of  the  bill,  a  debt  was  due  to  the  plaintiffs  from  a  company 
called  The  Port  of  London  Sea  Fire  and  Life  Assurance  Company, 
which  company  had,  in  October,  1849  (before  the  date  of  the  bill  de- 
clared on),  professed  to  assign  all  their  business  and  obligations  to  the 
defendants ;  that  the  bill  was  afterwards  given  by  the  defendants  upon 
the  mistaken  supposition  on  the  part  of  the  plaintiffs  as  well  as  of  the 
defendants  that  the  said  assignment  was  valid,  and  for  no  other  reason 
whatever ;  whereas,  in  truth,  the  said  assignment  was  a  nullity,  and  the 
defendants  were  never  under  any  obligation  whatever  to  satisfy  the  said 
debt. 

Phipson  and  (7.  Taylor  now  showed  cause. — The  proposed  plea  affords 
no  defence  to  the  action.  At  law,  it  clearly  would  be  no  defence.  The 
defendants,  at  the  time  they  gave  the  bill  in  question,  had  entered  into 
an  agreement  whereby  they  professed  to  take  upon  themselves  all  the 
obligations  of  another  company;  and  they  gave  the  bill  under  an 
impression  that  they  were  bound  to  give  it  to  satisfy  a  debt  due  to  tho 
plaintiffs  from  that  other  company.  That  was  a  perfectly  good  con- 
sideration. It  is  precisely  like  the  case  of  Sowerby  v.  Butcher,  2  C.  & 
M.  S68.t  There,  the  defendant  drew  in  favour  of  the  plaintiff  a  bill 
which  his  brother  ought  to  have  drawn ;  and,  though  it  was  contended, 
that,  as  between  the  plaintiff  and  the  defendant,  there  was  no  considera- 
tion for  the  drawing,  the  court  held,  that,  as  the  defendant  had  chosen 
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to  draw  a  bill  under  circamstances  in  which  the  plaintiff  had  a  right  to 
have  a  bill,  the  defendant  was  bound :  and  Bayley,  B.,  said :  '^  He  (the 

*3021  ^^^*^^^^^^)  DAigh^  1^&^®  given  a  bill  or  not,  as  he  thought  fit,  and 
-■  he  might  have  given  a  bill  statine  *on  the  face  of  it  that  he  drew 
it  for  Robert  Butcher  (his  brother) ;  and,  if  he  had  stated  that  he  drew 
it  as  agent,  and  had  asked  for  a  written  acknowledgment  that  he  shoald 
only  be  held  liable  as  agent,  he  would  have  acted  the  part  of  a  prudent 
man,  and  got  rid  of  the  personal  obligation  to  which,  by  signing  gene- 
rally, a  party  is  liable.  But  it  is  said  there  was  no  consideration  for  the 
defendant's  binding  himself  personally.  That  is  not  necessary.  lie 
professes  to  bind  himself  personally :  and  the  answer  to  the  objection 
that  there  was  no  consideration,  is,  that  the  plaintiff  had  a  right  to  hsre 
a  bill  which  should  bind  somebody/'  By  the  giving  of  the  bill,  the 
plaintiffs'  remedy  has  been  suspended,  and  the  third  party  has  had  the 
benefit  of  that.  Then,  it  is  said  that  the  proposed  plea  shows  a  defence 
upon  equitable  grounds.  That  clearly  is  not  so.  This  is  not  like  a  case 
where  a  party  has  been  induced  to  give  the  bill  by  fraud  or  misrepre- 
sentation :  nor  is  it  a  case  for  an  application  to  a  court  of  equity  to 
reform  the  contract.  The  defendant  has  no  claim  in  equity  to  be  relieved 
from  the  performance  of  his  contract  merely  because  it  has  been  decided 
by  the  House  of  Lords  that  the  amalgamation  of  these  two  companies, 
and  consequently  the  agreement  upon  the  faith  of  which  the  defendants 
drew  the  bill  in  question,  was  invalid.  The  plaintiffs  have  sustained  a 
detriment  by  the  suspension  of  their  remedy  and  the  insolvency  of  the 
other  company.  The  proposed  plea  was  disallowed  by  Gresswell,  J.,  at 
chambers,  because  there  was  no  equity  in  it. 

Garth,  in  support  of  the  rule. — The  plea  proposed  to  be  pleaded  dis- 
closes matter  which  clearly  amounts  to  an  equitable  defence.  The 
moment  after  the  defendants  had  given  the  bill  in  question,  if  the  plain- 
tiffs had  discovered  that  the  assignment  of  the  business  by  the  Port  of 
*3031  ^^^^^^  Assurance  Company  was  invalid,  they  might  *have  gone 
-^  to  their  debtors  and  insisted  upon  being  paid  the  amount  of  their 
claim,  on  the  ground  of  the  bill  having  been  given  under  a  mistake. 
Forbearance  at  his  request  during  the  currency  of  the  bill,  is  the  onlv 
consideration  for  the  bill  from  a  third  party :  "Nelson  v.  Serle,  4  M.  & 
W.  795.t  There,  in  a  declaration  against  the  defendant  as  maker  of  a 
promissory  note,  he  pleaded  that  one  J.  W.,  before  and  at  the  time  of 
his  death,  was  indebted  to  the  plaintiff  for  goods  sold,  and  that  the 
amount  was  due  at  the  time  of  the  making  of  the  note ;  that  the  plain- 
tiff, after  J.  W.'s  death,  applied  to  the  defendant  for  payment,  and  the 
defendant,  at  the  plaintiff's  request,  for  and  in  respect  of  the  debt  so 
remaining  due  to  the  plaintiff,  and  for  no  other  consideration,  made  the 
note  and  delivered  it  to  the  plaintiff;  and  that  J.  W.  died  intestate,  and 
no  administration  was  granted,  and  there  was  no  executor  of  his  estate, 
nor  any  person  liable  for  the  debt ;  and  that  there  never  was  any  consi- 
deration for  the  making  of  the  note  except  as  aforesaid :  and  it  was  held 
by  the  Exchequer  Chamber, — ^reversing  the  judgment  of  the  Court  of 
Exchequer, — that  this  was  a  good  plea.  [Gockburn,  C.  J. — That  is  a 
totally  different  point.]  In  Byles  on  Bills,  7th  edit.  109,  it  is  said  that 
*^  a  debt  due  from  a  third  person  is  a  good  consideration  for  a  note 
payable  at  a  future  day ;  and  so  is  a  debt  due  from  the  defendant  and  a 
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third  person.*'(a)  '^At  least,"  adds  the  learned  author  in  a  note,  "if 
the  note  be  payable  at  a  futare  day,  for  then  the  note  amounts  to  an 
agreement  to  give  *time  to  the  original  debtor,  and  that  indulgence  r^coA^ 
to  him  is  a  consideration  to  the  maker.  Secus,  if  the  original  ^ 
debtor  is  dead,  and  has  no  representative :  Nelson  v.  Serle,  4  M.  &  W. 
795,t  reversing  Serle  v.  Waterworth,  4  M.  &  W.  9,t  9  Dowl.  P.  C.  684. 
Bat,  if  the  note  be  payable  immediately,  it  is  conceived  that  the  pre- 
existing debt  of  a  stranger  could  not  be  a  consideration,  unless  credit 
had  been  given  to  the  original  debtor  at  the  maker's  request.  Crofts  v. 
Beale,  11  C.  B.  172,  ace."  Here,  the  only  consideration  there  could  be, 
was,  the  plaintiffs'  forbearance  to  sue  the  original  debtors  :  but,  the  bill 
having  been  given  under  a  mistake,  they  were  not  bound  to  wait  the  sixty 
days.  [WiLLES,  J. — Suppose  A.  supplies  goods  to  B.,  and,  for  the  con- 
venience of  the  parties,  it  is  agreed  that  he  shall  draw  for  the  amount 
upon  C,  who  is  in  the  habit  of  receiving  consignments  from  B.,  and 
therefore  accepts, — ^both  B.  and  C.  being  under  the  impression  that  the 
latter  has  or  will  have  funds  of  the  former's  to  meet  the  bill  at  matu- 
rity)— but  it  turns  out  that  that  expectation  is  fallacious ;  would  that 
afford  any  equitable  defence  to  C.  to  an  action  by  A.  upon  the  bill?] 
Clearly  not :  but  that  is  very  foreign  to  the  case  now  before  the  court, 
which  is  one  of  mutual  mistake.  [GocEBURN,  C.  J. — ^Forbearance  or 
delay  being  the  consideration  for  the  bill,  what  is  it  to  the  plaintiffs  that 
the  defendants  have  mistaken  their  position  with  relation  to  the  company 
whose  rights  and  liabilities  they  had  consented  to  take  upon  themselves?] 
The  bill  would  never  have  been  given,  but  for  the  mistake :  there  was 
nothing  binding  the  plaintiffs  to  forbear.  [Cockburn,  C.  J. — Suppose 
A.  gives  out  to  the  world  that  he  has  taken  B.'s  business,  and  will  liqui- 
date all  demands  against  him ;  and  a  creditor  of  B.  comes  and  asks  for 
payment  of  a  debt,  and  agrees  to  take  A.'s  acceptance  for  it ;  and,  during 
the  currency  of  the  bill,  '''A.  discovers  that  B.  has  cheated  him  rucQQ^ 
on  the  sale  of  his  business, — would  that  be  any  answer  to  the  ere-  ^ 
ditor  to  whom  the  bill  was  given,  and  who  has  been  induced  to  forbear?] 
The  present  case  is  put  upon  the  ground  of  mutual  error  in  the  original 
transaction.  [WiLLBs,  J. — The  rule  is,  that,  in  the  case  of  a  mutual 
mistake,  each  party  must  bear  his  own  share  of  the  consequences  of  the 
error,  unless  it  be  a  mistake  in  the  very  contract  which  is  sought  to  be 
enforced.  Have  you  any  authority  to  show  that  equity  will  reform  a 
contract  for  some  collateral  mistake  ?]  In  Spence's  Equitable  Jurispru- 
dence, p.  635,  it  is  said,  upon  the  authority  of  Brooke,  ^'  Conscience  and 
Sabpcena,"  pi.  4,  who  vouches  the  Year  Book,  87  H.  6,  fo.  13,—"  The 
following  case  comes  verj  near  to  relief  in  respect  of  mutual  ignorance 
of  law,  both  parties  having,  from  such  ignorance,  made  a  mistake  as  to 
the  materia  of  the  thing  sold.  The  plaintiff  had  purchased  from  the 
defendant  certain  debts  that  were  due  to  him,  and  he  gave  the  vendee  a 
bond  for  the  price.  The  plaintiff  afterwards  filed  a  bill  to  be  relieved 
from  the  bond,  on  the  ground  that  nothing  passed  to  him  by  the  assign- 
ment of  the  debts,  they  being  choses  in  action,  not  assignable  in  law. 

(a)  Citing  PoppleweU  «.  Wilson,  1  Stra.  264,  Coombs  v.  Ingram,  4  D.  A  R.  211  (E.  C.  L.  R, 
▼ol.  16),  Sowerby  v.  Batober,  2  0.  A  M.  368, f  4  Tyrwb.  320,  Garnet  v,  Clarjie,  11  Mod.  226, 
Ridoat «.  Brietow,  1  C.  A  J.  231,t  1  Tyrwh.  84,  Wilders  r.  Stevens,  15  M.  A  W.  208  :t  and  seo 
Leehmtre  «.  Fletober,  1  C.  ik  M.  623,t  Baker  r.  Walker,  14  M.  A  W.  465,t  Walton  v.  Mascall, 
U  M.  4  W.  452.t  Cook  v.  Long,  Car.  A  Manh.  (ICf 
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The  Chancellor,  with  the  concurrence  of  the  jostices  of  both  benches, 
whom  he  called  to  his  assistance,  decided  that  the  bond  should  be  deli- 
Tered  up,  as  given  without  consideration,  ^  pur  ceo  que  le  plaintiff  oe 
poet  aver  quid  pro  quo ;'  and  the  defendant,  on  refusal,  was  sent  to  the 
Fleet."  [GocKBURK,  G.  J. — There  is  no  mistake  here  as  to  the  codsi- 
deration,  as  between  the  plaintiffs  and  the  defendants.  Willes,  J. — The 
case  cited  from  Brooke  is  wrong  for  two  reasons, — ^first,  that  no  coast- 
deration  at  all  is  necessary  for  a  bond, — secondly,  that  now  debts  may 
be  the  subject  of  assignment.] 
*3061       GocKBURN,  G.  J. — I  am  clearly  of  opinion  that  the  ^proposed 

^  plea  ought  not  to  be  allowed.  It  seems  to  me  to  be  a  very  plain 
and  simple  case.  The  plaintiffs  had  a  claim  of  500Z.  against  The  Port 
of  London  Sea  Fire  and  Life  Assurance  Company.  That  company  was 
supposed  to  be  amalgamated  with  another  called  The  Sea  Fire  Life  As- 
surance Company,  the  present  defendants ;  but  it  turned  out  that  the 
steps  taken  for  the  purpose  of  effecting  such  amalgamation  were  insaffi- 
cient  with  reference  to  the  constitution  of  the  company.  In  the  mean 
time,  however,  and  whilst  the  two  companies  believed  themselves  to  have 
been  duly  and  properly  amalgamated,  the  plaintiff,  in  satisfaction  of 
their  claim  against  The  Port  of  London  Sea  Fire  and  Life  Assurance 
Company,  agreed  to  take  a  security  from  the  present  defendants,  and  to 
forbear  their  claim  against  the  former  company.  As  between  the  two 
companies,  it  appears  afterwards  that  the  supposed  amalgamation  was  a 
mistake,  and  that  there  was  a  failure  of  consideration  for  the  defendants' 
taking  upon  themselves  this  liability.  But  that  is  nothing  to  the  plaintiffs, 
unless  it  is  shown  that  they  have  done  something  to  contribute  to  the 
error.  It  does  not  appear  that  they  have.  But,  in  the  full  belief  of  the 
validity  of  the  transaction,  they  take  the  bill,  and  forbear  during  its 
currency  to  press  their  claim.  That  forbearance  at  the  defendants'  re- 
quest was  clearly  a  good  consideration  for  the  giving  of  the  bill ;  and 
there  is  no  ground,  either  in  law  or  equity,  or  in  common  justice,  nrhj 
they  should  not  have  their  remedy  against  the  defendants.  The  mle 
must  be  discharged. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  It  is  a  fallacy  to 
say  that  there  has  been  any  mistake  about  this  contract.  The  defendants 
intended  to  give  the  bill,  and  they  did  give  it,  for  a  good  and  valuable 
^3071  c^^si^c^^^^oQy  ^^2*9  ^^  forbearance  of  a  debt  due  from  *tbird 

^  parties  to  the  plaintiffs.  The  mistake,  as  it  is  called,  was  simplj 
this, — the  defendants'  motive  for  giving  their  acceptance  was  based  upon 
a  mistaken  state  of  things.  That  is  their  misfortune.  But  it  certainlj 
affords  no  valid  ground  for  holding  that  they  are  not  liable  upon  their 
contract. 

Growdkr,  J. — I  also  think  that  the  proposed  plea  would  be  no  defence 
to  the  action,  either  legal  or  equitable.  The  whole  argument  on  the  part 
of  the  defendants  proceeds  upon  the  supposition  that  the  contract  as 
between  the  plaintiffs  and  the  defendants  was  founded  on  a  mistake. 
Now,  the  contract  between  the  plaintiffs  and  the  defendants  was  merel; 
the  giving  of  a  bill  by  the  latter  in  discharge  of  a  debt  due  from  third 
parties  to  the  former,  the  consideration  being  the  forbearance  of  the 
plaintiffs  during  the  currency  of  the  bill.  The  only  mistake  was,  tbt 
the  d^endants  erroneously  supposed  that  the  rights  and  obligations  of 
those  third  parties  had  been  legally  and  validly  assigned  to  them.   What 
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answer  can  that  be  to  the  plaintiffs'  claim  ?  No  case  has  been  cited  to 
show  that  that  would,  in  a  court  of  equity,  invalidate  the  plaintiffs*  right 
to  sue  upon  the  bill.  It  is  said  that  the  only  consideration  for  the  giving 
of  the  bill  is  forbearance ;  and  that  the  plaintiffs,  as  soon  as  they  dis- 
covered the  mistake  which  had  been  committed,  might  have  repudiated 
the  transaction,  and  sued  the  Port  of  London  Sea  Fire  and  Lite  Assur- 
ance Company.  That,  however,  is  assuming  the  whole  question.  There 
is  no  mistake  as  to  the  defendants*  intention  to  give  the  bill,  or  as  to  the 
plaintiffs'  forbearance  from  suing  the  other  company.  The  case  in  no 
degree  differs  from  the  ordinary  one  where  a  party  gives  a  bill  for  the 
debt  of  a  third  person,  upon  the  faith  of  certain  property  having  passed 
to  him  from  such  third  person,  and  it  afterwards  turns  out  to  be  a  mis- 
take. It  would  *not  alter  the  case  at  all  that  the  plaintiff  was  r^cOAo 
under  the  sanie  misapprehension.  ^ 

WiLLES,  J. — ^I  am  of  the  same  opinion.  With  regard  to  the  authority 
cited  from  Brooke's  Abridgment,  I  should  have  thought  a  much  better 
authority  might  have  been  found  for  the  proposition  that  a  court  of  equity 
vould  prevent  a  party  from  suing  upon  a  security  the  consideration  for 
which  had  failed.  The  court  there  seem  to  have  considered  that  there 
could  not  be  an  assignment  of  a  debt.  That  doctrine  has,  as  every  one 
must  know,  been  long  since  exploded,  certainly  so  long  since  as  the  year 
1791,  and  probably  two  hundred  years  before, — as  appears  from  Master 
V.  Miller,  4  T.  R.  340,  where  Buller,  J.,  says :  *^  It  is  laid  down  in  our 
old  books,  that,  for  avoiding  maintenance,  a  chose  in  action  cannot  be 
assigned  or  granted  over  to  another:  Go.  Litt.  214  a,  266  a;  2  Roll.  45, 
1. 40.  The  good  sense  of  that  rule  seems  to  me  to  be  very  questionable ; 
and  in  early  as  well  as  modem  times  it  has  been  so  explained  away  that 
it  remains  at  most  only  an  objection  to  the  form  of  the  action  in  any 
case."  However,  taking  the  case  in  Brooke  to  be  an  authority,  it  is 
only  an  authority  for  this,  that  a  bond  will  be  relieved  against  if  it  be 
shown  that  the  consideration  has  failed.  But,  has  the  consideration  for 
the  giving  of  this  bill  failed  ?  The  plaintiffs  have  abstained  from  bring- 
ing an  action  against  The  Port  of  London  Sea  Fire  and  Life  Assurance 
Company  for  the  debt  due  from  them  during  the  time  the  bill  was  run- 
ning. It  is  said,  that,  besides  the  forbearance,  there  is  also  the  consider- 
ation of  the  contract  under  which  the  defendants  thought  themselves 
bound  to  pay  all  the  obligations  of  The  Port  of  London  Sea  Fire  and 
Life  Assurance  Company.  That,  no  doubt,  was  the  defendants*  motive 
for  giving  the  bill ;  but  it  was  no  part  of  the  consideration  as  between 
the  *plaintifb  and  the  defendants.  But  then  it  is  said  that  the  r^oAg 
defendants  acted  under  a  mistake.  I  think  there  was  no  mistake.  ^ 
The  defendants  intended  to  give  this  bill.  There  was  a  mistake  as  to 
the  effect  of  the  amalgamation.  But  the  plaintiffs  were  no  parties  to 
that  contract.  And  there  was  no  misrepresentation.  The  proposed  plea 
presents  no  shade  of  defence.  The  rule  must  be  discharged, — the  plain* 
tifi'  costs  to  be  costs  in  the  cause. 

Rule  discharged  accordingly. 


TOL.  m.  N.  0. — ^18 


A      I 
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WEAVER,  Appellant,  JOULE  and  Others,  Respondents.    Nov.  18. 

In  a  case  stated  by  a  oonnty  oonrt  judge,  upon  an  interpleader  BunmonB,  for  the  opiBka  of 
this  courts  after  setting  out  the  facts  under  which  a  bill  of  sale  had  been  giren  to  aeevn  t 
past  debt  and  a  oontemporaneons  adranoe,  and  finding  that  the  transaction  was  boni  fid^— 
the  question  submitted  was,  ''  whether  the  bill  of  sale  was  void  as  agunst  the  ezeeutioii- 
creditors  (the  respondents),  seising  after  the  first  instalment  secured  by  the  bill  of  ssb 
became  due,  and  whilst  the  debtor  was  allowed  to  remain  in  possession,  and  with  his  nsaae 
over  the  door  as  it  had  been  before," — Held,  that»  there  being  nothing  to  show  that  the  dead 
was  fraudulent,  the  appellant  was  entitled  to  judgment 

The  respondents  entered  a  plaint  in  the  county  court  of  Staffordshire 
at  Wolverhampton,  on  the  16th  of  October,  1856,  against  one  Samuel 
Blainej,  then  an  innkeeper  at  Tettenhall,  near  Wolyerhampton,  to 
recover  a  balance  of  account  for  goods  sold,  amounting  to  162.  12«.,  and 
the  summons  was  served  on  the  said  Samuel  Blainey  on  the  22d  of 
October,  1856.  The  plaint  was  heard  on  the  3d  of  November,  1856, 
when  Blainey  was  ordered  to  pay  the  said  sum  of  16{.  12«.,  together 
*S101  ^^^^  costs,  by  instalments  of  82.  8«.  2d.  on  the  17th  of  ^November, 
J  1856,  and  zL  a  month  afterwards.  The  first  instalment  not 
having  been  paid  on  the  17th  of  November,  1856,  an  execution  wu 
afterwards  issued  for  the  debt  and  costs,  amounting  in  the  whole  to 
212.  5«.  2d.j  besides  possession  fees.  The  high-bailiff  of  the  county 
court  proceeded  to  levy  upon  the  goods  in  the  possession  of  Blainey  on 
or  about  the  27th  of  November,  1856 ;  whereupon  the  present  appellant 
gave  a  written  notice  to  the  high-bailiff  stating  that  she  claimed  the 
goods  which  he  had  seized  in  execution,  and  setting  forth  the  particulars 
of  her  claim.  An  interpleader  summons  was  afterwards  issued;  and 
thereupon  the  judge  of  the  said  county  court  at  Wolverhampton,  on  the 
18th  of  December,  1856,  proceeded  to  hear  and  determine  as  to  the 
validity  of  the  said  claim.(a) 

The  following  facts  were  proved  at  the  hearing : — 

The  appellant  is  an  unmarried  lady,  residing  at  Oldbury,  near  Bridge- 
north,  in  the  county  of  Salop,  and  is  the  sister  of  Blainey's  wife.  In 
December,  1849,  the  appellant  lent  Blainey  100{.,  for  which  he  gave  her 
his  promissory  note  dated  the  5th  of  December,  1849,  payable  on  de- 
mand. Since  that  time,  the  appellant  has  received  from  Blainey  at  various 
times  sums  amounting  to  30Z.,  for  interest, — the  last  sum  for  interest 
having  been  paid  on  the  5th  of  December,  1855.  Between  the  month  of 
*S111  ^^^™^®^9 1849,  and  the  month  of  July,  1856,  the  ^appellant,  at 
-J  Blainey's  request,  advanced  him  at  different  times  several  sums  of 
money,  amounting  in  the  whole  to  upwards  of  200^.,  some  of  which  he 
afterwards  repaid.  In  the  beginning  of  June,  1856,  Blainey  applied  to 
the  appellant  for  a  further  loan  of  40/.,  which  she  at  first  refused  to  lend 
him:  but,  subsequently,  it  was  arranged  that  the  appellant  should 
advance  the  40Z.,  and  Blainey  should  give  her  a  promissory  note  for  that 
sum  and  also  for  the  balance  of  the  several  sums  she  had  previously  lent 

(a)  Under  the  13  A  14  Vict  c.  61,  b.  14,  the  enperior  conrte  had  no  jnrisdietion  to  heer  aa 
appeal  from  the  decision  of  the  conntj  oonrt  npon  an  interpleader  snmmona:  Fraser,  »9hi 
Fothergill^  nep.,  14  C.  B.  298  (E.  C.  L.  R.  vol.  78);  bat  the  recent  statate  19  A  20  Viet  e.  108, 
8.  68,  girea  them  such  jnriBdiotion  tAere  the  money  claimed,  or  the  yalne  of  the  goodi  <v 
ehattela  eLaimod,  or  the  proceeds  thereof,  exceeds  202.,  as  weU  as  in  actions  of  replcTin  whcrs 
the  amomt  of  rent  or  damages  exceeds  20L,  and  in  actions  for  the  reeorery  of  tenemeats  who* 
the  yearly  rent  or  yalne  of  the  premises  exceeds  202. 
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bim.  Accordingly,  the  appellant  advanced  the  40{.,  and,  on  the  18th 
of  Jane,  1856,  Blainey  signed  a  promissory  note  for  130h,  payable  to 
the  appellant  or  order,  on  demand. 

Between  the  months  of  July  and  September,  1856,  the  appellant  re- 
ceived from  Blainey  302.  in  cash  and  goods,  at  different  times,  on  account 
of  the  said  note. 

In  September,  1856,  the  appellant  heard  that  Blainey  had  been  de- 
prived of  his  spirit-license,  and  she  thereupon  applied  to  him  to  repay  her 
some  of  her  money,  and  threatened  to  proceed  against  him  unless  he 
paid  her  some  or  gave  her  some  security  for  it.  Slainey  said,  that,  if 
she  would  lend  him  30{.  more,  he  would  give  her  security.  She  refused 
to  lend  him  that  sum ;  but  she  afterwards  saw  Blainey,  and  agreed  to 
advance  him  the  80/.  provided  he  would  assign  over  to  her  all  his  effects 
as  a  security  not  only  for  the  200Z.  he  then  owed  her,  but  also  for  the 
302.  to  be  advanced.  Blainey  wanted  to  give  security  for  the  802.  only, 
bat,  as  the  appellant  objected,  he  said  he  would  assign  over  the  things, 
provided  she  would  let  him  have  possession  of  them. 

On  the  15th  of  October,  1856,  the  appellant  and  Blainey  called  at  the 
office  of  Mr.  Adams,  a  solicitor  at  Wolverhampton,  and  gave  instructions 
for  the  assignment.  The  deed  of  assignment,-— of  which  the  following 
is  a  copy, — was  prepared  and  executed  on  the  22d  "^of  October,  tikqi o 
1856.  Mr.  Adams  acted  as  the  attorney  of  both  parties,  and  ■- 
was  introduced  by  Blainey  to  the  appellant,  to  whom  he  (Adams)  was 
previously  a  stranger : — 

"  This  indenture,  made  the  22d  of  October,  1856,  between  Samuel 
Blainey,  of,  &c.,  common  brewer,  of  the  onepart,  and  Emma  Weaver,  of, 
ftc.,  of 'the  other  part :  Whereas  the  said  Samuel  Blainey  now  stands 
indebted  to  the  said  Emma  Weaver  in  the  sum  of  2002.  for  money  at 
different  time  s  heretofore  jent  and  advanced  by  the  said  Emma  Weaver 
to  the  said  Samuel  Blainey  at  his  request,  which  he  the  said  Samuel 
Blainey  doth  hereby  admit  and  acknowledge:  And  whereas  the  said 
Samuel  Blainey,  being  in  want  of  money  to  meet  the  pressing  demands 
of  his  creditors,  has  lately  applied  to  the  said  Emma  Weaver  to  advance 
and  lend  him  a  farther  sum  of  802.,  which  she  the  said  Emma  Weaver 
refused :  And  whereas  the  said  Emma  Weaver,  immediately  before  de- 
termining to  commence  proceedings  against  the  said  Samuel  Blainey  for 
recovery  of  the  said  sum  of  2002.,  proposed  to  the  said  Samuel  Blainey  to 
advance  and  lend  him  the  said  sum  of  302.,  upon  having  a  mortgage  of  all 
the  personal  propertv  of  the  said  Samuel  Blainey  as  security  for  the  said 
Bum  of  2002.  heretofore  advanced,  and  also  as  security  for  the  said  sum 
of  302.  now  lent  and  advanced,  making  together  the  sum  of  2802.,  with 
interest :  And  whereas  the  said  Samuel  Blainey,  in  order  to  obtain  the 
said  sum  of  302.  as  a  further  advance  for  the  purposes  aforesaid,  has  con- 
sented and  agreed  to  give  the  security  required :  Now  this  indenture 
witnessethy  that,  in  pursuance  of  the  said  agreement,  and  in  consideration 
of  the  said  sum  of  2002.  now  due  and  owing  by  the  said  Samuel  Blainey 
to  the  said  Emma  Weaver ;  and  also  in  consideration  of  the  further  sum 
of  302.  in  hand  now  lent  and.  advanced  by  the  said  Emma  Weaver  to  the 
said  Samuel  Blainey, — the  '^'receipt  whereof  he  the  said  Samuel  r:^Qi  o 
Blainey  doth  hereby  admit  and  acknowledge,— he  the  said  Samuel  ^ 
Blainey  hath  bargained,  sold,  assigned,  transferred,  and  set  over,  and  by 
these  presents  doth  bargain,  sell,  assign,  transfer,  and  set  over  unto  the 
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said  Emma  Weaver,  her  executors,  administratorsi  and  assigns,  all  and 
singular  the  household  furnitnre,  stock  in  trade,  brewing  impiemeDts, 
linen,  glass,  earthenware,  metal  ware,  cart,  harness,  pig,  and  all  other 
goods,  chattels,  and  effects  whatsoever  belonging  to  him  the  said  Samael 
Slainey,  and  being  in  and  about  the  house,  jara,  and  out-offices  now  in 
the  occupation  of  the  said  Samuel  Blainey,  known  or  called  by  the  name 
of  the  Mitre,  situate  at  the  Green,  Tettenhall,  near  Wolverhampton 
aforesaid, — all  of  which  before-mentioned  personal  estate  and  effects  -nre 
more  particularly  described  in  the  inventory  hereunto  annexed;  To  hare, 
take,  receive,  and  enjoy  the  said  personal  estate  and  effects  intended  to 
be  hereby  assigned,  unto  the  said  Emma  Weaver,  her  executors,  adminis- 
trators, and  assigns,  as  her  own  property  and  effects,  free  from  all  claim 
and  demand  of  him  the  said  Samuel  Blainey,  his  executors  or  adminiB- 
trators,  and  of  every  other  person  and  persons  whomsoever ;  except  and 
reserved,  nevertheless,  unto,  the  said  Samuel  Blainey,  his  executors  and 
administrators,  so  long  as  he  shall  continue  to  pay  off  the  said  aom  of 
2302.  and  interest  hereby  secured,  by  the  instalments  hereinafter  stipo- 
lated,  at  the  days  and  times  and  according  to  the  proviso  hereinafter 
expressed,  the  free  use,  possession,  and  enjoyment  of  the  said  personal 
estate  and  effects  hereby  assigned,  but  sul^ect  to  the  following  proviso, 
namely,  Provided  always,  tSat,  in  case  the  said  Samuel  Blainey,  his 
executors  or  administrators,  shall  henceforth  pay  or  cause  to  be  paid  onto 
the  said  Emma  Weaver,  her  executors,  administrators,  or  assigns,  the 
sum  of  5L  on  the  5th  of  November  next,  and  the  sum  of  6L  on  every 
*B141  *^^c^^^^^Qg  twenty-eighth  day  afterwards  until  the  whole  of  said 
-^  sum  of  230?.  shall  be  fully  paid  and  satisfied  together  with  interest 
thereon  at  the  rate  of  5/.  per  cent,  per  annum,  then  this  indenture  shall 
become  void :  And  the  said  Samuel  Blainey,  for  himself,  his  executors 
and  administrators,  hereby  covenants  with  the  said  Emma  Weaver,  her 
executors,  administrators,  and  assigns,  to  pay  the  said  sum  of  230^  with 
interest  as  aforesaid,  by  the  instalments,  at  the  times,  and  in  manner 
aforesaid,  without  deduction :  Provided  also,  that,  in  case  default  shall 
be  made  by  the  said  Samuel  Blainey,  his  executors  or  administrators, 
in  payment  of  any  one  of  the  instalments  at  the  time  the  same  shall 
become  due,  then  it  shall  be  lawful  for  the  said  Emma  Weaver,  her 
executors,  administrators,  and  assigns,  at  any  time  afterwards  within  his, 
her,  or  their  discretion,  to  enter  the  said  house,  yard,  out-offices,  and 
other  premises  of  the  said  Samuel  Blainey,  or  to  enter  any  other  place 
wherein  the  said  personal  estate  and  effects  hereby  assigned,  or  any  part 
or  parts  thereof,  may  be  supposed  to  be  secreted  or  placed ;  and,  to  give 
greater  facility  for  the  said  Emma  Weaver,  her  executors,  adminbtratora, 
and  assigns,  so  to  do,  it  shall  also  be  lawful  for  the  said  Emma  Weaver, 
her  executors,  administrators,  and  assigns,  for  any  other  person  or  pereons 
by  her,  his,  or  their  order,  to  break  and  force  open  any  outer  or  iimer 
door  of  the  present  or  any  after-taken  dwelling-house  and  premises  of 
the  said  Samuel  Blainey,  or  any  other  place  or  building  wherein  aav 
of  the  said  personal  property  shaU  be  confined,  or  supposed  to  be  confinec^ 
without  being  liable  to  any  indictment  for  forcible  entry,  or  any  action, 
auit^  or  process  of  law  whatsoever,  and  to  receive  and  take  possession  of 
all  or  any  part  of  the  said  personal  estate  and  effects. hereby  assigned, 
and  afterwarda  to  sell  and  dispose  of  .the  same  for  such  pticei  or  prioM  m 
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can  be  reasonably  got  for  the  *8ame,  and  thereout  in  the  first  place  r  4t«»i  c 
to  retain  to  and  reimburse  herself  the  said  Emma  Weaver,  her  '- 
executors,  administrators,  and  assigns,  all  costs,  charges,  and  expenses 
which  may  be  incurred  in  and  about  making  any  such  sale  or  sales,  and 
also  in  and  about  the  receipt  and  recovery  of  the  said  sum  of  230Z.,  and, 
in  the  next  place,  to  retam  to  and  reimburse  herself  the  said  Emma 
Wearer,  her  executors,  administrators,  and  assigns,  the  said  sum  of  2307., 
or  sach  sum  of  money  on  account  thereof  as  shall  remain  after  making 
the  deductions  aforesaid :  Provided  further,  that,  in  case  the  said  personal 
estate  and  effects  intended  to  be  hereby  assigned,  shall  not  realize  the 
said  sum  of  2302.  by  sale  thereof,  after  payment  of  all  expenses,  the 
remainder  shall  be  applied  in  part  payment  of  the  said  sum  of  2302.  and 
interest,  and  nothing  herein  contained  shall  prejudice  the  right  or  remedy 
of  the  said  Emma  Weaver,  her  executors,  administrators,  and  assigns, 
to  recover  payment  of  the  balance,  by  action  upon  the  covenant.  In 
witness, "  &c. 

A  schedule  was  annexed  to  the  deed,  comprbine  the  furniture  and 
effects  in  the  house  and  premises,  and  the  stock  of  ale  and  porter  in  the 
eellars. 

The  302.  -was  then  advanced  to  Blainey  by  the  appellant. 

The  appellant  swore,  on  the  trial,  that  she  did  not  know  the  first  instal- 
ment under  the  bill  of  sale  fell  due  on  the  second  day  after  the  court  day 
whon  judgment  was  given  against  Blainey.  It  was  arranged  between 
the  appellant  and  Blainey  that  the  appellant  should  have  power  to  take 
possession ;  and  before  she  left  Adams's  office,  it  was  arranged  that  the 
first  instalment  should  be  payable  on  the  5th  of  November.  Blainey 
was  to  have  possession  of  the  effects  as  long  as  he  paid  the  instalments. 
Mr.  Adams  had  not  been  Blainey*s  attorney  for  more  than  a  month 
previously.  When  Blainey  and  "^the  appellant  left  Adams's  r^o-ig 
office,  they  left  the  bill  of  sale  there,  and  went  to  Blainey*s  house ;  '- 
and  it  was  then  arranged  that  Blainey  should  sell  the  stock  of  ale,  and 
pay  her  Is.  a  gallon ;  and  Blainey  sold  one  hundred  and  twenty  gallons, 
for  which  he  had  shice  paid  her  6/. ;  and  he  was  to  continue  in  possession, 
and  his  name  to  remain  over  the  door. 

On  cross-examination,  the  appellant  also  swore,  that,  when  she  gave 
Adams  the  order  for  the  assignment,  she  had  no  knowledge  whatever  of 
Blarney  being  sued,  or  she  would  not  have  lent  him  the  money ;  and 
that  nothing  was  said  to  her  about  Blainey  dividing  the  money  amongst 
his  creditors. 

The  appellant  swore,  that,  when  the  assignment  was  executed,  she 
had  no  Knowledge  that  Blainey  owed  the  debt  of  16?.  12s.  to  the 
respondents ;  but  it  was  proved,  that,  on  the  same  day,  soon  after  the 
execution  of  that  deed,  and  while  she  was  returning  with  Blainey  to 
Tettenhall,  a  summons  at  the  suit  of  the  respondents  was  served  upon 
BUiney  in  her  presence. 

A  few  days  iafterwards,  Blainey  brought  202.  to  Adams,  and  desired 
him  to  write  to  all  his  creditors,  offering  them  a  composition  of  2s.  6(2. 
in  the  pound  upon  the  amount  of  their  respective  debts.  Adams, 
accordingly,  on  the  31st  of  October,  1856,  wrote  to  the  creditors, 
including  the  respondents,  making  them  that  offer.  The  20L  above 
mentioned  was  part  of  the  SOL  advanced  by  the  appellant  at  the  time  of 
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the  execution  of  tho  assignment  The  respondents  declined  to  accept 
the  composition,  and  treated  the  assignment  as  fraudulent. 

A  copy  of  the  assignment,  with  an  a£Sdayit  of  its  execution,  wu 
registered  on  the  5th  of  November,  1856,  pursuant  to  the  statnto 
17  &  18  Vict.  c.  86. 

After  the  assignment  was  executed,  Blainej  remained  in  possession 
^^171  ^^  ^^^  goods  assigned,  and  to  all  ^appearance  carried  on  the 
-J  business  of  a  retail  brewer  as  though  no  such  assignment  had 
ever  been  made ;  but  payments  were  made  by  him  to  the  appellant  in 
respect  of  the  ale,  &c.,  included  in  the  assignment,  and  sold  by  him  in 
the  course  of  his  business. 

On  the  5th  of  November,  1856,  the  first  instalment  due  under  the 
assignment  became  payable,  but  was  not  paid.  The  appellant,  however, 
did  not  enforce  her  power  of  sale  under  the  assignment,  but  allowed 
Blainey  to  remain  in  possession  as  before. 

When  the  respondents  levied  their  execution  on  the  28th  of  November, 
Blainey  was  still  in  possession,  and  his  name  was  still  over  the  door. 

On  the  20th  of  January,  1857,  the  judge  of  the  county  court  gave 
judgment  on  the  interpleader  summons  in  favour  of  the  execution- 
creditors. 

The  question  for  the  opinion  of  the  court  is,  whether  the  above  assign- 
ment or  bill  of  sale  was  void  as  against  the  respondents,  as  execution- 
creditors  of  Blainey,  seizing  after  the  first  instalment  secured  by  the 
bill  of  sale  became  due,  and  whilst  Blainey  was  allowed  to  remain  in 
possession,  and  with  his  name  over  the  door,  as  it  had  been  before.  If 
the  court  should  be  of  opinion  that  the  assignment  was  void,  the  judg- 
ment of  the  county  court  was  to  stand ;  but,  if  the  court  should  be  of 
opinion  that  the  assignment  was  not  so  void  as  against  the  respondents, 
the  judgment  of  the  county  court  was  to  be  reversed,  and  judgment 
entered  for  the  appellant. 


♦318] 


John  Chray^  for  the  appellant.(a) — The  facts  which  *the  judge 


of  the  county  court  has  found,  clearly  entitle  the  appellant  to 
judgment.  The  learned  judge  seems  to  have  acted  upon  Twyne's  Case, 
8  Co.  Rep.  80,  as  that  decision  was  understood  before  it  was  explained 
by  the  recent  authorities. 

*  DoufdesweUj  for  the  respondents.(i) — The  assignment  was  fraudulent. 
[GocEBURN,  C.  J. — The  county  court  judge  has  not  so  found.]    The 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellant,  were, — 
"  That,  there  haring  been  a  ralid  consideration  for  the  assignment^  and  the  deed  haring  been 
dnly  filed,  with  an  affidarit,  pursuant  to  the  17  A  18  Viet  o.  30,  it  was  not  void  as  against  the 
respondents ;  and  that  the  case  disclosed  no  such  evidence  of  fraud  on  the  part  of  the  appel- 
lant and  Blainey,  or  either  of  them,  as  to  defeat  the  legal  effect  of  the  assignment^  which  passed 
the  property  in  the  goods  to  the  appellant,  who,  by  registering  the  same  pursuant  to  the  statute, 
and  before  the  seisure  by  the  high-bailiff,  acquired  a  good  right  to  the  goods  aa  agaiost  the 
respondentt." 

(6)  Tho  points  marked  for  argument  on  the  part  of  the  respondents,  were, — 
'<!.  That,  on  the  default  of  Blainey  in  payment  of  the  first  instalment  due  under  the  bill 
of  sale  of  the  22d  of  October,  1856,  the  appellant  became  absolutely  entitled  to  the  poseefft<>B 
of  the  goods  and  chattels  mentioned  in  the  bill  of  sale;  and  that  the  continuance  of  Blsie^y 
in  the  possession  and  ezolusire  use  of  the  said  goods  and  chattels  subsequently  to  the  said  5Ui 
of  November  by  the  appellant's  consent,  was  evidence  of  fraud,  which  justified  the  jcdseof 
the  county  court  in  deciding  that  the  said  bill  of  sale  was  void  as  against  the  respondents: 

"  2.  That  the  question  whether  the  bill  of  sale  was  or  was  not  void  as  against  the  respond* 
ents,  was  a  question  of  faot;  and  that,  the  judge  of  the  county  court  having  decided  that 
question  in  favour  of  the  respondents,  no  appeal  lay  against  his  decision/* 
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whole  was  a  question  of  fact.  In  the  notes  to  Twyne's  Case,  in  Smith's 
Leading  Gases,  Vol.  I.,  p.  1,  it  is  said  that  "  it  may  be  safely  laid  down, 
that,  under  almost  any  circumstances,  the  question  of  fraud  or  no  fraud 
is  one  for  the  consideration  of  the  jury ;"  citing,  amongst  other  cases, 
Martindale  v.  Booth,  3  B.  &  Ad.  498  (E.  C.  L.  R.  vol.  23),  and  Lindon  v. 
Sharp,6M.&G.*898(E.  C.L.R.vol.46),7ScottN.R.730.  The  n^o.Q 
judge  has  done  nothing  more  here  than  state  facts,  leaving  it  to  the  ^ 
court  to  say  whether  the  assignment  was  bonfi  fide  or  not.  [Cockburn, 
C.  J. — He  evidently  founds  his  judgment  upon  the  fact  of  the  assignor 
having  remained  in  possession  of  the  goods  after  the  first  instahnent 
became  due.  If  the  facts  which  the  judge  has  found  do  not  disentitle 
the  appellant  to  judgment,  she  is  to  have  judgment.  Unless  he  has 
found  against  the  respondents  upon  the  facts,  there  is  nothing  submitted 
to  us.  He  evidently  wants  to  know  whether  under  the  circumstances  he 
has  stated  the  assignment  was  valid.]  He  does  not  say  so.  In  truth 
there  is  no  question  of  law  presentea  for  decision. 

CocEBURN,  C.  J. — The  question  submitted  to  us  really  is  not  arguable. 
Without  saying  more,  I  think  the  appeal  must  be  allowed. 

Crowber,  tf. — The  judge  asks  us,  in  effect,  whether,  in  point  of  law, 
under  the  circumstances  he  has  presented,  the  appellant  is  entitled  to 
judgment.     I  am.  of  opinion  that  she  is. 

WiLLES,  J. — It  is  expressly  found  by  the  case  that  the  assignment 
was  bonfi  fide. 

Judgment  for  the  appellant,  with  costs. 


*FLIGHT  V.  GRAY.    Nov,  25.  [*320 

An  equitable  defence  nnder  the  17  A  18  Vict.  o.  125,  s.  83,  ia  admissible  only  where  it  sets  np 
matter  in  respect  of  which  a  court  of  equity  would  hare  granted  relief  unconditionaUy. 

The  court  therefore  refused  to  allow  a  defendant  to  plead  to  an  action  against  him  as  acceptor 
of  a  biU  of  exchange,  that  the  bill  was  a  renewal  of  a  former  bill  which  had  been  accepted 
upon  a  distinct  understanding  that  it  was  to  be  renewed  from  time  to  time  until  the  defend- 
ant should  be  of  ability  to  meet  it,  he  paying  in  the  mean  time  interest  at  10  per  cent.,  thai 
the  defendant  had  always  performed  his  part  of  the  agreement,  but  that  the  plaintiff  had 
refused  to  renew  the  biU  upon  application  for  that  purpose,  although  he  well  knew  that  tho 
defendant  was  not  of  abUity  to  pay  it 

This  was  an  action  by  the  drawer  against  the  acceptor  of  a  bill  of 
exchange  for  75/.,  bearing  date  the  2d  of  March,  1857,  and  payable  at 
four  months'  date ;  with  a  count  upon  accounts  stated. 

Htnderiony  on  a  former  day,  obtained  a  rule  to  show  cause  why  the 
defendant  should  not  be  at  liberty  to  plead  the  following  pleas, — 1. 
Failure  of  consideration,  the  consideration  being  the  granting  of  a  life 
policy,  which  was  never  granted,  that  the  bill  was  a  renewal  of  one 
given  for  securing  the  first  year's  premium,  and  that  no  policy  had  been 
granted,  and  alleging  that  the  accounts  were  stated  concerning  the  bill. 
2.  An  equitable  plea,  stating,  as  the  fact  was,  that  the  bill  was  a  renewal 
of  a  bill  accepted  upon  a  distinct  promise  by  the  plaintiff,  that,  if  the 
defendant  would  pay  discount  at  10  per  cent.,  the  plaintiff  would  renew 
from  time  to  time  until  the  defendant  was  of  ability  to  meet  the  bill ; 
that  the  defendant  accepted  the  bill  upon  the  faitn  of  that  promise,! 
which  he  would  not  otherwise  have  done,  and  had  alv^ays  kept  his  part 
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of  the  contract,  but  the  plaintiff  had  broken  it,  and  had  refused  to  renew 
upon  the  defendant's  application  to  him  to  do  so ;  and  that  the  defendant 
had  never  been  of  ability  to  pay  the  bill  declared  on,  as  the  plaintiff 
always  knew ;  and  alleging  that  the  accounts  were  stated  of  and  con- 
cerning the  bill  sued  on. 

Petersdorff  showed  cause. — ^The  defendant,  by  the  equitable  plea  pro- 
posed to  be  pleaded,  seeks  to  set  up  a  contemporaneous  oral  contract  to 
i^o^^-i  1  vary  the  character  *of  the  security  declared  on,  which,  thongh  it 
->  might  be  the  subject  of  a  cross-action,  cannot  control  or  suspend 
the  plaintiff's  right:  Adams  v.  Wordley,  1  M.  &  W.  874 ;t  Ford  r. 
Beech,  11  Q.  B.  852  (E.  C.  L.  R.  vol.  63);  Webb  v.  Spicer,  18  Q.  B. 
886  (E.  G.  L.  R.  vol.  66),  affirmed  in  Gam.  Scac.  18  Q.  B.  894,  and  in 
Dom.  Proc.  (Salmon  v.  Webb)  3  House  of  Lords  Gases  510«  [Cock- 
burn,  G.  J. — That  will  not  be  disputed  by  Mr.  Hender$on :  all  those 
cases  were  before  equitable  pleas  were  allowed.]  To  bring  himself 
within  the  83d  section  of  the  Gommon  Law  Procedure  Act,  1854, 17  k  18 
Vict.  c.  125,  the  defendant  must  show  that  the  matter  proposed  to  be 
pleaded  would  have  entitled  him  to  an  absolute  perpetual  and  unqaalified 
injunction  in  a  court  of  equity :  Mines  Royal  Societies  v.  Magnay,  10 
Exch.  489,  493  ;t  Steele  v.  Haddock,  10  Exch.  643  ;t  Teede  v.  John- 
son, 11  Exch.  840  ;t  Wodehouse  v.  Farebrother,  5  Ellis  k  B.  277 
(E.  G.  L.  R.  vol.  85) ;  Wood  v.  The  Gopper-Miners  Gompany,  17  G.  B. 
561  (E.  G.  L.  R.  vol.  84).  [Gockburn,  G.  J.— The  object  of  these 
provisions,  is,  to  enable  a  court  of  law  to  do  substantial  justice  between 
the  parties,  by  doing  that  at  once  which  might  be  done  by  having 
recourse  to  a  court  of  equity.  What  would  a  court  of  equity  do  here  r 
Would  an  injunction  be  granted  to  restrain  the  plaintiff  from  obtaining 
the  fruits  of  a  judgment  at  law  ?]  Woollaro  v,  Hearn,  7  Yes.  211  i, 
shows  that  this  would  not  be  a  case  for  relief  in  equity  to  the  extent 
required  by  the  authorities  to  justify  such  a  plea  a-s  this.  [Gockburn, 
C.  J. — The  defendant  is  seeking  not  to  substitute  another  contract  for 
that  declared  on,  but  to  bring  the  real,  the  entire  contract  before  the 
court.  A  court  of  equity  would  probably  grant  an  injunction  upon 
terms,  on  payment  of  the  interest,  for  instance,  and  tendering  a  new 
acceptance :  but  that  we  have  no  power  to  enforce.] 
^oQrt-i       Henderson^  in  support  of  his  rule. — The  relief  which  *a  court 

"  -J  of  equity  would  grant  in  this  case  would  be  permanent  and  un- 
conditional as  to  the  bill  sued  on.  [Williams,  J. — Would  it  not  be  part 
of  the  decree  in  equity,  that  the  renewed  bill  should  be  given  and  the 
10  per  cent,  paid  ?j  The  plaintiff  has  brought  an  action  which  he  ought 
not  to  have  brought,  inasmuch  as  he  is  unaer  an  obligation  to  receive  a 
renewed  bill,  which  has  been  tendered.  The  defendant  could  get  do 
relief  in  equity,  unless  he  showed  that  he  was  prepared  to  perform  his 
part  of  the  contract.  [Gockburn,  G.  J. — The  plaintiff  is  entitled  to 
something  more  than  a  tender :  the  effect  of  the  plea  is,  to  stay  bi3 
action.]  Junes  v.  Munro,  1  Exch.  473,t  shows  that  this  plea  presents* 
substantial  defence ;  for,  for  all  purposes  of  equity,  a  contemporaneous 
oral  agreement  is  as  good  as  a  written  agreement.  [Willes,  J. — The 
case  you  cite  from  7  Yesey  shows  the  contrary.  Have  you  any  case 
showing  that  Adams  v.  Wordley  is  not  good  equity  as  well  as  law  ?] 
This  plea  may  be  good  at  common  law.  [Gockburn,  G.  J. — We  ought 
to  be  informed  what  sort  of  relief  a  court  of  equity  would  grant  in  such 
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a  case, — ^whether  absolute  or  conditional,  and  upon  what  terms.  If  con- 
ditional relief  only  would  be  granted,  then,  for  the  reasons  stated  in  the 
cases  referred  to,  we  cannot  allow  the  proposed  equitable  defence  to  be 
put  upon  the  record.] 

HenderaoUj  on  a  subsequent  day,  stated,  that  he  had  ascertained, 
upon  inquiry,  that  a  court  of  equity,  under  the  circumstances  here  stated, 
would  only  grant  the  defendant  relief  upon  his  tendering  a  renewed  bill 
and  paying  the  discount,  and  that  an  order  to  do  so  would  form  part  of 
the  decree. 

CocEBURN,  C.  J. — This  rule  must  be  discharged.  I  am  of  opinion 
that  we  can  only  allow  an  equitable  plea  *under  the  83d  section  r^cono 
of  the  Common  Law  Procedure  Act,  1854,  where,  if  the  applica-  '- 
tion  were  made  under  the  86th  section,  we  would  decline  to  set  it  aside. 
The  83d  section,  we  think,  only  enables  the  defendant  to  plead  by  way 
of  equitable  defence  such  facts  as  would  entitle  him  to  absolute  and 
unconditional  relief  in  a  court  of  equity.  It  only  applies  where  this 
court  can  deal  out  the  same  measure  of  justice  between  the  parties  as 
the  court  of  equity  would  do.  It  seems,  that,  under  the  circumstances 
of  this  case,  a  court  of  equity  would  compel  the  defendant  to  do  justice, 
that  is,  to  give  the  renewed  bill  and  pay  the  10  per  cent,  discount, 
before  they  would  restrain  the  plaintiff's  proceedings  at  law.  We  have 
no  power  to  enforce  this.  The  plea  alleges  a  tender ;  but,  when  the 
defendant  has  got  the  benefit  of  his  plea,  what  power  have  we  to  compel 
him  to  carry  that  tender  into  effect  ?  The  machinery  of  this  court  is 
not  adequate  to  the  purpose.  The  rule  will  be  discharged,  the  plaintiff's 
costs  being  costs  in  the  cause. 

The  rest  of  the  court  concurring, 

Rule  discharged  accordingly. 


♦In  the  Matter  of  the   Complaint  of  JOSEPH    HORNBY  ^^go^ 
BAiSXNDALE  and  Others,  carrying  on  business  under  the  ^ 
firm  of  PICKFORD  k  CO.,  Common  Carriers,  v.  THE  NORTH 
DEVON  RAILWAY  COMPANY.    Nov.  9. 

A  railway  oompany  piMMiied  of  a  Una  ttom  B.  to  C,  adrertiied  to  oonvay  goods  firom  A.  to  C. 
(in  OQi^imction  with  another  oompanj)  at  the  rata  of  50«.  per  ton,  provided  thty  ioer«  eon^ 
•igned  iy  and  to  tkeir  own  agmaa  at  Aom  retpeetive  plaet§;  bat,  if  eoniigned  through  anj 
one  eUe,  they  ehaiged  1§.  6A,  per  ton  von : — ^Held,  gronnd  for  an  i^jnnetion  under  the  Rail- 
way Tniffio  Aet,  17  A  ISYiet  e.  SI. 

And  the  role  waa  made  aheolota  wiA  ootfty  althongh  it  piajed  a  writ  enjoining  the  eompany  to 
charge  an  equal  rate  for  the  earriage  from  A.  to  C,  and  the  writ  was  gamted  as  from  B.  to 
C.  only. 

8mUe,  that  both  eompaniei  ought  to  have  been  brenght  before  the  oourt  by  the  rule. 

Btles,  Beijt.,  in  Trinity  Term  last,  obtained  a  rule  calling  upon  The 
North  Devon  Bailway  Company  to  show  cause  why  a  writ  of  injunction 
Bhould  not  issue  uainst  them  pursuant  to  the  Railway  and  Canal  Traffic 
Act,  1854, 17  k  18  Vict.  c.  81,  enjoining  the  company  to  charge  the 
Bame  rate  for  the  carriage  of  all  goods  of  the  same  class  from  Bristol  to 
Barnstaple ;  and  also  enjoining  the  company  to  charge  the  complain- 
ants ana  the  rest  of  the  public  for  the  carriage  from  Brbtol  to  jSam* 
Ita^e  of  goods  coming  from  MaocheatOFi  the  •aooe  rate  as  they  ohargeA 
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for  the  like  goods  when  consigned  by  their  own  agents,  and  enjoining 
the  company  not  to  charge  otherwise, — with  costs. 

The  affidavit  upon  which  the  motion  was  founded, — ^that  of  Mr.  J.  E 
Baxendale,  one  of  the  complainants, — ^was  in  substance  as  follows : — 

1.  The  complainants  carry  on  the  business  of  common  carrien  and 
railway  agents,  under  the  name  and  style  of  Pickford  k  Co.,  and  zs 
such  carry  on  a  goods  traffic  between  the  towns  of  Manchester  and 
Barnstaple  in  the  manner  hereinafter  mentioned,  that  is  to  say,  they  act 
as  agents  at  Manchester  for  the  London  and  North  Western  Railiraj 
Company,  and  receive  and  collect  and  cart  to  the  station  of  that  com- 
pany at  Manchester  goods  consigned  by  the  public  to  Bamstaple,  to  be 
mooen  forwarded  as  hereinafter  mentioned :    such  goods  are   ^hen 

^  delivered  to  the  complainants  at  Bristol,  from  whence  they  for- 
ward them  as  hereinafter  mentioned  : 

2.  The  lines  of  railway  between  Manchester  and  Barnstaple  are  as 
follows, — ^The  London  and  North  Western  and  Midland  lines  from  Man- 
chester to  Bristol,  the  Bristol  and  Exeter  line  from  Bristol  by  way  of 
Exeter  to  Crediton,  and  the  North  Devon  line  from  Crediton  to  Barn- 
staple : 

o.  The  North  Devon  Railway  Company  are  the  owners  of  such  last- 
mentioned  line,  and  in  conjunction,  with  the  Bristol  and  Exeter  Bail- 
way  Company  at  Bristol,  receive  and  carry  through  goods  from  Bristol 
to  Barnstaple : 

4.  When  goods  are  received  by  the  complainants  at  Manchester  whicli 
are  consigned  for  Barnstaple,  the  complainants  deliver  them  to  the  Lon- 
don and  North  Western  Railway  Company  at  their  station  at  Manches- 
ter, and  that  company,  in  conjunction  with  the  Midland  Railway  Com- 
pany, carry  them  over  the  London  and  North  Western  and  Midland 
railways  from  Manchester  to  Bristol.  The  complainants  are  charged  by 
these  companies  a  through  rate  from  Manchester  to  Bristol  of  30a.  per 
ton,  which  they  pay,  and  charge  again  to  the  consignors  or  consignees 
of  the  goods :  this  rate  includes  delivery  by  carting  to  the  Bristol  and 
Exeter  Railway  Company's  station  at  BristoL  The  London  and  North 
Western  Railway  Company  nay  the  complainants  for  such  collection  and 
carting  at  Manchester,  and  the  Midland  Railway  Company  pay  Uie  com- 
plainants for  so  carting  such  goods  from  the  station  of  that  company  at 
bristol  to  that  of  the  Bristol  and  Exeter  Railway  Company : 

5.  Such  goods  having  arrived  at  the  station  of  the  Bristol  and  Exeter 
Railway  Company  at  Bristol,  the  complainants  then,  on  their  own 
account  as  common  carriers,  consign  them  at  such  station  to  themselves 
*3261  ^^  *their  agent  at  the  station  of  the  North  Devon  Railway  Com- 

-J  pany  at  Barnstaple,  and  they  are  then  forwarded  to  Barnstaple 
over  the  lines  of  the  Bristol  and  Exeter  and  North  Devon  Railway  Com- 
panies. At  the  Barnstaple  station,  the  agent  of  the  complainants  receives 
such  goods,  and  delivers  them  to  the  consignees  in  the  town.  The  North 
Devon  Railway  Company  charge  to  the  complainants  and  to  the  public 
in  general  at  the  rate  of  1/.  2a.  6(2.  per  ton  for  such  carriage  from  the 
Bristol  and  Exeter  station  at  Bristol  to  the  Barnstaple  station  at  Barn- 
staple. 

6.  Until  the  alteration  in  their  mode  of  charging  made  by  the  North 
Devon  Railway  Company  hereinafter  mentioned,  the  complainants  were 
in  the  habit  of  charging  for  the  through  carriage  from  Manchester  to 
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Barnstaple  the  two  rates  of  S0«.  and  22«.  6d.  charged  by  the  London 
and  North  Western  and  Midland  Railway  Companies  added  togetberi 
with  a  small  additional  charge  for  delivery  in  Barnstaple : 

7.  Messrs.  Carver,  Chaplin  k  Co.,  of  Manchester,  are  also  agents  iu 
Manchester  of  the  London  and  North  Western  Railway  Company,  and 
perform  similar  services  for  such  company  at  Manchester  as  the  com- 
plainants perform  ;  but  Carver,  Chaplin  &  Co.  have  nothing  to  do  with 
such  goods  at  Bristol.  The  goods  for  Barnstaple  which  are  collected  by 
them  at  Manchester  are  consigned  by  them  to  W.  J.  C.  Wall,  of  Bristol^ 
who  is  the  sole  agent  there  of  the  Bristol  and  Exeter  Railway  Com- 
pany: 

8.  The  North  Devon  Railway  Company,  as  the  complainants  verily 
believe,  have  recently  entered  into  and  acted  upon  an  arrangement  with 
Wall,  by  which  he  receives  such  last-mentioned  goods  at  the  station  of 
the  Midland  Railway  Company,  and  transfers  them  to  the  Bristol  and 
Exeter  Railway  station,  and  thence  forwards  them  by  the  Bristol  and 
Exeter  and  North  Devon  ^Railways  to  Barnstable,  where  the  r^cooT 
agents  of  the  last-mentioned  company  delivered  such  goods  in  the  ^ 
town ;  and  the  said  company,  although  they  have  to  pay  the  said  rate  of 
80«.  per  ton  to  the  London  and  North  Western  Railway  Company  and  the 
said  Midland  Railway  Company  for  the  carriage  from  Manchester  to  the 
Bristol  and  Exeter  Kailway  Company's  station  at  Bristol,  yet  charge 
only  50«.  per  ton  for  the  carriage  of  such  goods  from  Manchester, 
including  the  delivery  in  the  town  to  the  consignees  at  Barnstaple; 
whereby  the  said  North  Devon  Railufay  Company  charge  and  compel  the 
complainants  and  the  public  to  pay  2s.  6d,  per  ton  more  for  goods  for* 
warded  by  them  from  Bristol  to  Barnstaple  than  the  said  company 
charge  to  other  persons,  besides  making  no  allowance  or  deduction  from 
the  said  charge  to  the  complainants  for  cartage  from  the  station  at 
Barnstaple  into  the  town. 

The  affidavit  then  set  out  certain  correspondence  between  the  com- 
plainants and  their  solicitors  and  the  manager  and  another  servant  of 
the  North  Devon  Railway  Company,  amongst  which  was  the  following: — 

''  Barnstaple,  May  5th,  1857. 
^*  Manchester  Packs* 
Messrs.  Pickford  &  Co.,  Barnstaple. 

Gentlemen, — ^In  reply  to  yours  of  the  2d  with  reference  to  the  above, 
I  beg  to  say  that  the  only  rate  we  can  charge  you  for  Manchester  goods 
as  from  Bristol,  would  be  our  present  through  rate  of  22«.  6d.  per  ton. 
Our  through  rate  from  Manchester  direct  of  &0s.  per  ton  can  only  be  ob* 
tained  by  these  ffoods  being  consigned  from  Manchester  to  Bristol  by 
Carver  &  Co.,  and  tlience  to  Barnstaple  by  J.  G.  Wall.  I  presume  this 
mode  of  conveyance  would  not  meet  your  views. 

(Signed)  "A.  Patby." 
"  20  Austin  Friars,  9th  May,  1867. 
"  Sir, — Our  clients,  Messrs.  Pickford  k  Co.,  have  ^consulted  r^ooQ 
us  upon  your  letter  to  them  of  the  5th  instant,  from  which  it  l- 
appears  that  the  North  Devon  Railway  Company  charge  them  22«.  6<2. 
per  ton  on  ffoods  carried  from  Bristol  to  Barnstaple,  but  that  the  com- 

Guy  only  charee  the  public  2Qs.  if  they  send  through  Carver  k  Co.,  at 
ancheeter,  and  Mr.  Wall,  at  Bristol,  the  agents  of  the  company. 
^'  Ovt  of  the  50s.  per  ton  which  the  <;ompaiiy  charge  on  sudi  goods  be* 
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tween  Manchester  and  Barnstaple,  they  have  to  pay  30«.  per  ton  to  the 
London  and  North  Western  and  Midland  Companies  for  conveyance  from 
Manchester  to  the  Bristol  and  Exeter  Company's  station  at  Bristol,  thm 
leaving  only  20«.  per  ton  for  the  convevance  over  the  Bristol  and  Elxeter 
and  North  Devon  lines,  and  delivery  m  Barnstaple.  We  have  advised 
Messrs.  Pickford  &  Co.,  that,  under  these  cironmstances,  they  are  entitled 
to  have  the  goods  sent  from  Manchester  throuffh  them,  and  by  them  de- 
livered at  the  station  at  Bristol,  and  consigned  to  themselves  at  Ban* 
staple  station,  carried  over  the  company's  line  at  the  rate  of  20«.  per 
ton,  less  a  fair  and  reasonable  allowance  for  the  delivery  in  Bamatapk 
(which  they  perform  themselves),  instead  of  your  present  rate  of  22».  6i. 
per  ton ;  and  they  have  instructed  us  to  require  you  to  convey  saeh  goods 
for  them  accordingly,  or,  in  the  event  of  your  still  refusing  to  do  so,  to 
refer  us  to  your  solicitors,  with  whom  we  may  arrange  to  have  the  ques- 
tion  decided  in  a  court  of  law. 

"  Tatham,  Upton,  Upton  &  Johnson." 

The  reply  of  the  manager  was  as  follows: — 

''Barnstaple,  May  15th,  1857. 

''  Messrs.  Tatham,  Upton  k  Co. 

''  Gentlemen, — ^I  beg  to  acknowledge  the  receipt  of  your  letter.  Yoar 
clients  appear  to  possess  a  faculty  in  the  division  of  rates,  and  arrogate 
to  themselves  a  more  perfect  knowledge  of  my  business  than  either  ^their 
^AOQ-1  experience  or  information  warrants.  I  shall  be  very  glad  to 
J  convey  Manchester  Packs  for  Pickfords  through  my  appointed 
agents  on  the  same  terms  that  I  offer  to  other  members  of  the  psblic; 
and  I  decline  going  any  further  into  the  matter. 

(Signed)  "Robert  Ogilvr." 

MUward  (with  whom  was  LtAshy  Q.  C.)  now  showed  cause,  upon  an 
affidavit  of  one  Andrew  Patey,  the  general  traffic  manager  of  the  railway, 
who  deposed  in  substance  as  follows : — That  Messrs.  Brassey  k  Offilvie 
now  work,  and  for  some  years  past  have  worked,  the  traffic  of  the  ^orth 
Devon  railway  on  their  own  account  and  for  their  own  profit,  Brassey 
being  the  lessee  of  the  said  railway  under  an  agreement  for  a  lease  from 
the  company,  dated  the  21st  of  February,  1851 ;  and  that  the  company 
take  no  part  directly  or  indirectly  in  the  working  or  management  of  the 
said  traffic :  That  tne  North  Devon  Railway  is  connected  at  Creditoa 
with  the  Exeter  and  Crediton  Railway,  which  again  is  connected  at  Bxeter 
with  the  Bristol  and  Exeter  Railway,  so  that  by  the  lines  of  these  three 
railways  a  continuouB  communication  by  railway  is  formed  between  Bam* 
staple  and  Bristol ;  and  that  the  Exeter  and  urediton  Railway  is  leased 
to  and  worked  by  the  Bristol  and  Exeter  Railway  Company,  so  that  pne- 
tically  the  whole  line  from  Crediton  to  Bristol  belongs  to  or  is  under  the 
sole  control  of  that  company,  and  the  traffic  upon  and  over  that  line  is 
mani^ged  and  worked  by  them :  That  neither  the  North  Devon  Railwsy 
Company  nor  Brassey  as  their  lessee,  nor  Messrs.  Brassey  k  Ogilvie,  have 
any  control  over  the  traffic  arrangements  of  or  the  rates  charged  by  the 
Bristol  and  Exeter  Railway  Company ;  and  the  two  railways  and  the 
management  of  them  are  wholly  independent  of  each  other,  except  thai 
from  time  to  time  friendly  arrangements  have  been  and  are  made  betweea 
*8S01  ^^  Bristol  and  Exeter  Railway  ^Company  and  Brassey  k  Ogilvie 
^  in  respect  of  the  through  traffic  passing  over  their  respective  lise^ 
for  their  mutiial  eeaYenieBce  aiid€er  the  aoeonuDodation  ef  tin  poUic: 
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That  the  Bristol  and  Exeter  Railway  Oompaity  have,  and  for  some  years 
past  have  had,  an  engagement  or  contract  with  a  Mr.  Wall,  of  Bristol, 
under  which  Mr.  Wall,  as  their  goods  agent,  conducts  the  whole  or  the 

f  eater  part  of  the  goods  carrying  traffic  over  these  lines,  including  the 
zeter  and  Grediton  Railway,  receiving  and  collecting  the  rates  of  car- 
riage as  published  and  demanded  by  the  Bristol  and  Exeter  Railway 
Company,  and  deducting  from  such  receipts,  and  detaining  for  his  own 
use,  a  certain  proportion  of  such  rates :  That  there  is  a  class  of  goods 
called  *^  Manchester  Packs,"  which,  when  consigned  to  or  destined  for 
places  beyond  Bristol  to  which  the  lines  of  the  Bristol  and  Exeter  Rail- 
way Company  and  of  the  North  Devon  Railway  Company  afford  access, 
are  conveyed,  as  stated  in  the  affidavit  of  the  complainants,  by  the  Lon- 
don and  North  Western  and  Midland  lines,  to  Bristol,  and  from  thence, 
when  destined,  for  example,  to  Barnstaple,  would  in  the  ordinary  course 
be  conveyed  from  the  station  of  the  Midland  Railway  Company  at  Bristol 
to  the  station  of  the  Bristol  and  Exeter  Railway  Company  there,  and  so 
be  passed  on  to  such  destination :  That,  for  the  carriage  of  these  packs 
over  the  lines  of  the  Bristol  and  Exeter  Railway  Company  to  the  North 
Devon  Railway  from  Bristol  to  Barnstaple,  the  charge  was  formerly  (as 
alleged)  22«.  6d»  per  ton ;  but,  inasmuch  as  there  was  a  competition  for 
this  traffic  by  steamer  from  Bristol  to  Barnstaple,  an  arrangement  was 
some  time  ago  made  between  Messrs.  Brassey  k  Ogilvie  and  the  directors 
of  the  Bristol  and  Exeter  Railway  Company,  through  Wall,  acting  as 
the  goods  agent  of  the  said  company,  whereby  the  through  rate  upon 
these  packs  from  Bristol  to  Barnstaple  by  the  '''lines  of  the  two  rsieooi 
railway  companies  was  reduced  ttom  22s.  6d.  to  20a.,  thus  making  ^ 
the  entire  rate  from  Manchester  to  Bristol  50a.,  instead  of,  as  before, 
52t.  6c2. :  That  this  reduction  was  advertised,  and  has  since  been  acted 
upon,  and  the  benefit  of  it  was  and  is,  without  exception  or  distinction, 
offered  to  all  persons  consigning  packs  from  Manchester  to  Bristol,  but 
with  an  intimation  that  sueh  benefit  can  only  be  assured  to  the  consignees^ 
by  ordering  their  packs  by  Carver  ^  Co.  from  Manchester^  to  the  care  of 
J.  C.  WMj  Bristol,  who  will  forward  them  on  immediately :  That  this 
intimation  was  given,  because,  by  reason  of  the  before-mentioned  contract 
of  the  Bristol  and  Exeter  Railway  Company  with  Wall,  Messrs.  Brassey 
&  Ogilvie  had  never  been  able  to  make  any  arrangement  with  that  com- 
pany for  the  reduction  of  the  through  rate  on  such  goods,  except  on  the 
condition  of  the  consignments  being  so  made  through  Wall ;  and  the  only 
effect  of  a  refusal  on  their  part  to  assent  to  that  condition  would  have 
been  that  the  public  would  not  and  could  not  have  had  the  benefit  of  the 
reduction  at  ail;  but  that  all  persons  whomsoever  consigning  their  goods 
through  Carver  &;  Co.  to  the  care  of  Wall,  without  any  exception,  favour, 
or  distinction,  are  entitled  to  and  may  and  do  receive  the  benefit  of  the  said 
reduced  rate ;  and  that,  if  this  court  should  determine  that  the  complain- 
ants are  entitled  to  send  Manchester  packs  from  Bristol  to  Barnstaple  in 
any  other  manner  than  throuffh  Carver  k  Co.  to  the  care  of  Wall,  at  the 
rate  of  20s.  ner  ton  from  Bristol  to  Barnstaple,  ior  if  the  court  should 
restrain  the  North  Devon  Railway  Company  in  the*  manner  prayed  by 
the  mk^  the  contract  with  Wall  will  be  at  an  end,  and  the  public  wiU 
lose  the  benefit  of  the  arrangement :  And  that,  except  as  above  mentioned, 
th^  impoeing  of  the  said  condition  was  in  no  respect  the  act  of  the  North 
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^AQQi  Devon  Railway  Company,  or  of  Braesey  as  their  leasee,  *or  of 
"-I  Brassey  ft  Ogilvie ;  and  that,  in  bo  far  as  the  North  Devon  Rail- 
way Company,  or  Brassey,  or  Brassey  ft  Ogilvie,  were  concerned,  neither 
of  them  derived  any  benefit  or  advantage  from  the  said  arrangement  of 
the  Bristol  and  Exeter  Railway  Company  with  Wall,  or  was  interested 
therein  in  any  respect. 

This  application  should  have  been  addressed  against  the  Bristol  and 
Exeter  Railway  Company,  and  not  against  the  North  Devon  Railway 
Company :  if  there  be  anv  overcharge,  it  arises  from  the  act  of  the  former 
company  alone.  But  it  is  submitted  that  there  is  no  pretence  for  saying 
that  there  has  been  any  undue  preference.  [Cookburn,  C.  J. — ^The 
practical  result  of  your  arrangement  is,  that  the  goods  are  carried  for 
28,  6(2.  per  ton  less,  if  they  are  sent  through  Carver  ft  Co.  and  Wall 
What  right  has  the  company  to  impose  such  a  restriction  upon  the  con- 
signors of  goods  7]  The  affidavit  in  answer  shows  that  what  is  done 
is  done  for  the  benefit  of  the  public,  and  not  for  the  purpose  of  giving 
any  undue  preference  to  any  one.  [Cockburn,  C.  J. — How  can  it  t>e  for 
the  benefit  of  the  public  that  they  snould  be  compelled  to  transmit  their 
goods  through  a  given  individual  il  Ransome's  case,  1 C.  B.  (N.  8.)  437, 
establishes,  that,  in  dealing  with  tnis  statute,  the  court  will  take  into  the 
account  the  fair  interests  of  the  company.  And  The  Caterham  Railway 
Company's  Case,  1  C.  B.  (N.  S.)  410,  shows,  that,  to  constitute  an 
"  undue  or  unreasonable  preference  "  within  the  act,  by  reason  of  an  ine- 
quality of  charge,  it  must  be  an  inequality  in  the  charge  for  travelling 
over  the  same  line  or  the  same  portion  of  the  line.  Here,  the  inequality, 
if  any,  is  not  for  travelling  along  the  North  Devon  Railway.  [Cockbur!^, 
C.  J. — The  whole  is  one  charge.  The  North  Devon  Railway  forms  an 
integral  part  of  the  whole  line.]     If  the  goods  are  not  transmitted  through 

*3331  ^^^^^^  ^  ^^''  ^^®  North  Devon  Railway  Company  can  '''only  be 
^  responsible  for  any  inequality  of  charge  for  carriage  on  their  own 
portion  of  the  line.  [Cockburn,  C.  J. — The  charge  is  one  entire  charge ; 
and,  unless  the  whole  is  justifiable,  the  injunction  must  go.]  If  the 
Bristol  and  Exeter  Railway  Company  had  been  made  parties  to  this  rule, 
the  North  Devon  Railway  Company  would  only  have  had  to  sustain  their 
fair  share  of  the  responsibility. 

ByleSy  Serjt.,  and  0,  PoUoch^  in  support  of  the  rule. — The  complaint 
of  inequality  of  charge  and  undue  preference  is  not  answered.  [Cock- 
burn,  C.  J. — The  rule  ought  at  all  events  to  be  limited  so  as  to  impose 
upon  the  North  Devon  Railway  Company  so  much  only  of  the  burthen 
as  properly  belongs  to  their  line.]  They  do  not  divide  the  charge :  they 
advertise  and  receive  the  rate  for  the  entire  transit :  they  do  not  the  less 
misconduct  themselves,  because  another  company  is  associated  with  them 
in  the  illegal  act  complained  of.  [Cockburn,  C.  J. — It  would  have 
been  more  convenient  if  all  the  parties  had  been  before  us.  Crowber, 
J. — What  charge  do  these  respondents  make  for  the  carriage  between 
Crediton  and  Barnstaple  ?]  They  do  not  carry  any  goods  coming  from 
Bristol  for  less  than  22«.  6d.  per  ton,  unless  they  are  consigned  through 
Carver  ft  Co.  [Cockburn,  C.  J. — ^The  rule  is  too  large.  The  com- 
plainants' purpose  will  be  answered  probably  by  making  it  absolute  in 
the  more  limited  form  above  suggested.]  That  will  answer  every  par 
pose. 

Cockburn^  G.  J. — ^We  entertain  some  doubt  whether  the  rule  might 
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sot  have  been  made  absolute  in  its  terms :  but  it  is  unnecessary  to  con- 
eider  that,  inasmuch  as  the  complainants  are  content  to  take  it  for  a 
writ  against  the  respondents  enjoining  them  to  charge  the  same  rates  for 
the  carriage  of  Manchester  Packs  from  '^'Crediton  to  Barnstaple  ri^oQA 
as  they  charge  for  the  like  goods  under  any  circumstances,  and  ^ 
enjoining  them  not  to  charge  otherwise. 

Lushy  for  the  respondents,  submitted,  that,  as  the  complainants  had 
asked  more  by  their  rule  than  the  court  had  thought  them  entitled  to, 
the  costs  of  the  application  should  not  be  allowed. 

CouKBXJRN,  C.  J. — The  complainants  have  succeeded  in  substance. 
As  we  think  they  have  made  out  a  real  ground  of  complaint,  we  think 
the  costs  should  follow. 

The  rest  of  the  court  concurring. 

Rule  absolute  accordingly,  with  costs. 


KNOX  V.  BUSHELL.    Nov.  24. 

A  bmband  is  not  lUble  for  monejf  tent  to  his  wife,  thongh  it  be  afterwards  applied  by  her  in 
proearing  necessaries,  for  the  supply  of  which  he  would  have  been  liable. 

A.  lent  B/s  wife  592.  for  the  purpose  of  enabling  her  to  pay  debts  and  to  provide  herself  a 
passage  to  the  Cape  of  Qood  Hope,  whither  she  was  going  to  join  hev  husband,  at  his 
direction ;  and  she  so  applied  it : — Held,  that  A.  conld  not  recover  any  p4rt  of  the  amount 
from  B. 

This  was  an  action  for  money  lent,  money  paid,  &c.'  Plea,  never 
indebted. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  second  sitting  in 
London  in  this  term.     The  facts  were  as  follows : — 

The  defendant  was  a  merchant  at  the  Gape  of  Good  Hope.  Early  in 
the  year  1856,  he  sent  his  wife  with  three  children  and  a  servant  to 
England,  giving  her  2002.  and  a  credit  on  his  partner,  who  resided  in 
*London,  for  60Z.  per  month.  The  partner,  however,  having  r^goc 
failed,  all  she  obtained  from  him  was  201.  In  November,  1856,  ^ 
the  wife  received  a  letter  from  her  husband  desiring  her  to  go  out  to  the 
Cape.  She  thereupon  applied  to  the  plaintiff  for  an  advance  of  money, 
for  the  pufpose  of  paying  some  debts  which  she  had  contracted  for 
necessaries,  and  of  providing  her  a  passage  out.  Of  the  money  advanced 
to  her  by  the  plaintiff  (592.),  31Z.  was  applied  in  part  payment  of  the 
passage-money,  the  rest  in  payment  of  debts. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  husband  could 
not  be  charged  for  a  loan  of  money  to  the  wife,  even  though  it  should 
be  proved  to  have  been  borrowed  for  the  purpose  of  procuring  necessa- 
ries, and  to  have  been  actually  so  applied. 

For  the  plaintiff  it  was  submitted,  that,  inasmuch  as  the  wife  was  here 
with  her  husband's  consent  and  permission,  and  was  returning  at  his 
express  desire,  to  the  extent,  at  all  events,  of  the  sum  necessarily  paid 
for  her  passage  out,  the  plaintiff  was  entitled  to  recover. 

The  learned  judge,  however,  was  of  opinion  that  there  was  no  evidence 
to  go  to  the  jury  of  any  authority  in  the  wife,  express  or  implied,  to 
charge  her  husband  either  in  respect  of  that  portion  of  the  loan  which 
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was  applied  in  payment  of  the  passage-money,  or  of  that  which  vas 
expended  in  liquidation  of  the  debts :  and  the  plaintiff  was  nonsaited. 

Shee^  Serjt,  now  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion.— Admitting  that,  in  general,  the  husband  is  not  liable  for  mone^ 
lent  to  the  wife,  it  is  submitted,  that,  under  the  peculiar  circumstances 
of  this  case,  there  was  evidence  of  a  sufficient  authority  in  the  defend- 
ant's wife  to  bind  him  for  the  advances  in  question.     The  purpose  for 
n>oo(r\  which  the  money  was  lent  '''distinguishes  this  from  all  fornix 
-I  cases,  viz.  the  payment  of  her  passage-money  on  going  out  to 
the  Gape  to  rejoin  him  at  his  express  command.     In  Turner  v.  Kookes, 
10  Ad.  k  E.  47  (E.  G.  L.  R.  vol.  37),  2  P.  &  D.  294,  a  husband  was 
held  liable  for  costs  incurred  by  an  attorney  employed  by  the  wife  to 
exhibit  articles  of  the  peace  against  him.     [Crowder,  J. — Have  jou 
any  authority  that  money  lent  to  the  wife,  though  for  a  specific  purpose, 
may  be  recovered  in  an  action  against  the  husband  ?]    There  is  no  case 
expressly  in  point,  at  law :  but  there  is  a  case  in  equi^  which  comes 
very  near  this, — Harris  v.  Lee,  1  P.  Wms.  482.  There,  J.  S.  had  giyen 
his  wife  the  foul  distemper  twice ;  upon  which  the  wife,  leaving  her 
husband,  and  coming  to  town  to  be  cured,  borrowed  802.  of  the  plaintiff, 
to  pay  doctors  and  surgeons,  and  for  necessaries.     J.  S.  afterwards 
devised  some  lands  for  the  payment  of  all  his  debts,  and  died.    The 
plaintiff  (the  lender)  brought  nis  bill  against  the  trustees,  who  were 
empowered  by  the  will  to  sell  the  land  for  the  payment  of  debts,  in 
order  to  be  paid  this  money,  as  a  debt  within  the  trust.  It  was  objected 
that  a  wife  cannot  by  law  borrow  money,  nor  contract  a  debt  by  bor- 
rowing money,  even  though  such  money  be  afterwards  applied  for  neces- 
saries ;  because  it  was  in  her  power  to  waste  the  money  :{a)  and,  if  the 
law  be  so,  it  would  be  hard  to  have  a  different  rule  of  property  m  equiy. 
Sed  per  Cur.  '^  Admitting  the  wife  cannot  at  law  borrow  money,  though 
for  necessaries,  so  as  to  bmd  the  husband,  yet  this  money  being  applied 
to  the  use  of  the  wife  for  her  cure  and  for  necessaries,  the  plaintiff  that 
lent  this  money  must  in  equity  stand  in  the  place  of  the  p^sons  who 
found  and  provided  such  necessaries  for  the  wife.     And  therefore,  as 
such  persons  would  be  creditors  of  the  husband,  so  the  plaintiff  shall 
*ii^71  ^^^^^  *^^  ^^^^'  place  and  be  a  creditor  also :"  and  payment  ms 
-■  decreed,  with  costs.     [Growdbr,  J. — That  seems  rather  at  va- 
riance with  the  rule  at  law.]    An  action  will  lie  for  a  loan  to  the  wife 
at  the  request,  express  or  implied,  of  the  husband :  Stevenson  v.  Hardie, 
2  W.  Blac.  872.   Blackstone,  J.,  thus  lays  dowti  the  rule  in  that  case,— 
^^  It  is  true  that  no  complete  or  perfect  contract  can  be  made  by  a  feme 
coverte  by  her  own  authority ;  yet,  by  the  assent  of  her  husband,  she 
may  contract  as  his  substitute,  as  in  case  of  either  sale  or  loan.    Tlus 
assent  may  be  either  express  or  implied :  it  may  be  prior  or  subsequent 
to  the  contract.     If  prior,  and  communicated  to  the  husband  (as  in  the 
present  case),  the  contract  is  made  aetuattyj  and  not  merely  virtwUy^ 
with  the  husband :  if  subsequent,  the  <wife*s  contract  is  inchoate  and 
imperfect  till  affirmed  or  disaffirmed  by  the  husband ;  and  such  affirma- 
tion, if  given,  transfers  the  contract  to  him."     Here,  the  loan  may 
fairly  be  said  to  have  been  contracted  with  the  implied  assent  of  the 
husMnd,  inasmuch  as  it  was  oontraeted;  and  the'  money  actually  0* 

(a)  Biii»  «.  p«di^  1  Sanc^lar. 
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part)  applied,  in  furtherance  of  the  husband's  directions,  to  enable  her 
to  obey  which  the  httsband  had  made  no  other  provision.  Having 
obtained  the  mpney  for  that  specific  purpose,  and  having  so  applied  it^ 
the  question  is  whether  the  wife  may  not  be  considered  as  the  husband's 
agent.  It  is,  as  De  Grrey,  0.  J.,  observes  in  Stevenson  t;.  Hardie,  '^  a 
poor  shift"  to  evade  liability.  Probably  the  only  part  of  the  advance 
that  the  plaintiff  can  recover,  is,  the  SIL  paid  for  the  passage-money. 

SCrowder,  J. — The  whole  59{.  was  lent  to  the  wife.  I  cannot  see  any 
istinction  between  the  812.  and  the  rest  of  the  money.  Coceburn, 
C.  J. — Was  there  any  evidence  that  the  plaintiff,  when  he  advanced  the 
money,  gave  any  specific  direction,  or  imposed  any  condition,  as  to  the 
application  of  it  ?]  There  was  not :  all  that  appeared,  was,  *that  r^Koog 
the  wife  went  to  the  plaintiff  and  told  him  she  wanted  monev  for  ^ 
the  purposes  specifiea,  and  that  he  advanced  it,  assuming  that  it  would 
be  so  applied. 

CocKBURN,  C.  J. — I  do  not  think  there  ought  to  be  a  rule  in  this  case. 
If  there  had  been  anything  to  constitute  the  wife  the  agent  of  her  hus- 
band in  the  transaction,  the  case  might  have  been  different..  But  the' 
money  seems  to  have  been  advanced  as  a  loan  to  the  wife :  and  the  autho- 
rities show  that  the  fact  of  its  being  applied  by  her  in  providing  neces- 
saries for  herself  and  family,  will  not  make  the  husband  responsible. 

Williams,  J. — All  that  the  evidence  amounts  to  is  this,  that  the^ 
money  was  advanced  to  the  wife  by  way  of  loan,  upon  her  representsi* 
tion  as  to  the  way  in  which  she  proposed  to  apply  it. 

The  rest  of  the  court  concurring.  Rule  refused. 


EGERTON  and  Wife  v.  MASSEY  and  Others.    Nov.  20. 

A  testatrix,  being  aeised  in  fee  of  certain  lands,  devised  the  same  to  her  nieee  JL.  for  K/e, 
rsmainder  to  her  ehUdren,  and,  in  default  of  issue,  to  her  nephew  P.  H.  in  fee :  and,  bj  a 
residuary  elanae,  the  testatrix  gave  "  all  the  residue  and  remainder  of  her -estate  ami  effeets, 
whatsoever  and  wheresoever,  not  thereinbefbre  disposed  of,  unto  her  said. nieee  E.,.  her  heirt 
And  assigns,  for  ever.  E.  died  without  issue,  having  survived  the  testatrix^  and  having  hf 
lease  and  release  oonvejed  all  her  estate  to  J.,  in  fee : — Held,  that  the  revenionr  in  fee^ 
andispoBed  of  by  the  former  part  of  the  will,  passed  to  E.  by  the  residuary  devise ;.  and  that, 
tiie  life  estate  and  the  reversion  having  both  become  vested  by  the  oonveyadoes  i&  J.,  the 
tontiogent  remsdnder  of  P.  H.  was  destroyed  by  the  merger  thus  occasioned. 

This  was  an  action  brought  by  the  plaintiffs  against  the  defendants  to 
recover  possession  of  a  certain  messuage  and  tenement,  land&  and  pre- 
mises, called  The  Asps,  situate  at  Antrobus,  in  the  county  of  Chester,. 
*and,  by  consent  of  tne  parties,  according  to  the  Common  Law  rueooa 
Procedure  Act,  1852,  the  following  case  was  stated  for  the  opinion  ^ 
of  this  court  :— 

Elizabeth  Glover,  being  seised  in  fee-simple  of  the  messuage  and  tene- 
laeut,  lands  and  premises,  the  subject  of  this  ejectment,  by  her  last^ 
will  and  testament,  bearing  date  the  11th  of  May,  1786,  duly  executed 
tnd  attested  for  the  devise  of  lands  of  inheritance,  gave  and  devised  the 
same  (inter  alia)  in  the  words  following : — 

*'  I  give  and  devise  unto  my  niece  Eunice,  the  daughter  of  my  sistei* 
Eunice  Highfield,  all  that  my  messuage  and  tenement  called  The  Asps^ 
with  the  lands  and  appurtenances  thereto  belonging,  situate  in  Antro- 

VOL.  in.  N.  8. — 14 


iiSd  EOERTON  V.  MASSET.    M.  T.  1857. 

bus,  within  the  lordship  of  ^  Over  Whitley,  in  the  county  of  Chester,  con- 
taining eight  acres,  or  thereaboats/'  *^  To  hold  the  same  nnto  my  said 
niece  and  her  assigns  for  and  during  the  term  of  her  natural  life,  with- 
out impeachment  of  waste ;  and,  from  and  after  her  decease,  I  give  and 
devise  the  said  premises  unto  and  amongst  all  and  every  or  such  one  or 
more  of  the  children  of  my  said  niece,  at  such  time  and  times,  and  in 
such  parts,  shares,  proportions,  manner,  and  form  as  she  my  said  niece, 
in  and  by  any  her  act  or  deed  in  writing,  with  or  without  power  of  revo- 
cation, to  be  by  her  signed,  sealed,  and  delivered  in  the  presence  of  aod 
attested  by  two  or  more  credible  witnesses,  or  by  her  last  will  and  testa- 
ment in  writing,  or  any  writing  purporting  to  be  her  wiU,  to  be  by  her 
signed,  sealed,  published,  and  declared  in  the  presence  of  and  attested 
by  three  or  more  credible  witnesses,  shall  direct,  limit,  or  appoint" 
^^  And,  for  want  of  such  direction,  limitation,  or  appointment,  then  I 
give  and  devise  the  said  premises  unto  and  amongst  all  and  every  the 
child  and  children  of  my  said  niece,  if  more  than  one,  who  shall  be  Uving 
at  her  decease,  and  the  issue  of  such  of  them  as  shall  be  then  dead,  such 
^^401  ^^^^®  ^^  ^^^  ^^^7  ^^®  share  '^'which  the  parent  of  such  issue  could, 
-'  if  living,  have  taken,  as  tenants  in  common,  and  not  as  joint 
tenants,  and  to  their  several  heirs  and  assigns  for  ever,  and,  if  there 
shall  be  but  one  such  child  or  issue,  then  to  such  child  or  issue,  and  his 
or  her  heirs  and  assigns,  for  ever ;  and,  for  want  of  such  child  or  issue, 
I  give  and  devise  the  said  messuage  and  tenement  called  Asps,  and  the 
lands  and  appurtenances  thereto  belonging,  unto  my  nephew  Peter  High- 
field,  the  younger  son  of  my  said  sister,  and  to  his  heirs  and  assigns  for 
ever :  And  I  give  and  devise  the  said  three  several  closes,  fields,  or  par- 
cels of  land  called  The  Heathfields,  with  their  appurtenances,  unto  my 
nephew  John  Highfield,  the  elder  son  of  my  said  sister,  and  to  his  heirs 
and  assigns  for  ever :  Provided  always  and  I  do  hereby  subject  and 
charge  my  said  messuage,  tenement,  and  lands,  with  the  payment  of  one 
clear  rent  or  yearly  sum  of  102.,  which  I  give  and  bequeath  and  direct 
to  be  issuing  therout,  unto  my  said  sister  and  her  assigns,  during  her 
natural  life,  by  two  equal  payments  in  each  year,  to  wit,  the  29th  day 
of  September  and  the  25th  day  of  March,  the  first  payment  thereof  to 
,be  made  upon  such  of  the  said  days  as  shall  happen  next  after  mj 
decease/* 

.  And,  after  giving  the  usual  powers  of  distress  and  entry  for  the  reco- 
very thereof,  the  testatrix  continued  in  the  words  following : — 

'^  And,  if  my  said  niece  shall  happen  to  die  without  issue  in  the  life- 
time of  her  said  mother,  I  do  from  thenceforth  order  and  direct  that  the 
said  rent  or  yearly  sum  of  102.  shall  be  divided  and  paid  as  follows, 
namely,  6Z.,  part  thereof,  by  my  said  nephew  Peter  Highfield,  and  his 
heirs,  and  42.,  residue  thereof,  by  my  said  nephew  John  Highfield,  and 
his  heirs,  from  and  out  or  in  respect  of  the  premises  severally  devised 
to  them  as  aforesaid." 

♦S4n       *A.nd,  after  giving  various  legacies,  the  testatrix  continued, 
-'  in  the  words  following : — 

*^And  I  give  and  bequeath  all  the  residue  and  remainder  of  my 

estate  and  effects,  whatsoever  and  wheresoever,  not  hereinbefore  dis> 

posed  of,  unto  my  said  niece  Eunice  Highfield,  her  heirs  and  assigns, 

for  ever." 

'  The  said  testatrix  departed  this  life  on  or  about  the  20th  of  Nov^d- 
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ber,  1789,  without  having  altered  or  revoked  her  said  will,  leaving  the 
Baid  Eunice  Highfield  and  Peter  Highfield  her  surviving ;  and  thereupon 
the  said  Eunice  Highfield  entered  into  possession  of  uie  said  messuage 
and  tenement,  lands  and  premises  called  The  Asps,  and  continued  so 
possessed  up  to  the  6th  of  December^  1855,  when  she  died,  never  having 
been  married. 

By  indentures  of  lease  and  release  bearing  date  respectively  the  Ist 
and  2d  of  October,  1832,  made  between  the  said  Eunice  Highfield,  of 
the  one  part,  and  one  Peter  Jackson,  of  the  other  part,  the  said  Eunice 
Highfield  panted,  bargained,  sold,  released,  and  confirmed  unto  the 
said  Peter  Jackson,  his  heirs  and  assigns  (inter  alia),  the  said  messuage 
and  tenement,  lands  and  premises,  the  subject  of  this  ejectment.  To 
hold  the  same  unto  the  said  Peter  Jackson,  his  heirs  and  assigns,  to  the 
use  of  the  said  Peter  Jackson,  his  heirs  and  assigns,  for  ever,  upon 
such  uses,  trusts,  and  purposes  as  the  said  Eunice  Highfield  should  by 
deed  appoint ;  and,  in  default  of  such  appointment,  to  the  use  of  the 
said  Eunice  Highfield,  her  heirs  and  assigns,  for  ever. 

The  plaintifis  claim  as  devisees  under  Peter  Highfield,  who  died  in 
1827,  and  are  entitled  to  recover,  unless  the  limitation  in  favour  of 
Peter  Highfield  was  destroyed  by  the  indentures  of  the  1st  and  2d  of 
October,  1882. 

The  defendants  Eunice  Highfield  Jones  and  Hannah  Highfield  Jones 
are  devisees  of  the  said  messuage  and  ''^tenement,  lands  and  ri^iOAo 
premises,  under  the  will  of  the  late  Eunice  Highfield,  and  also  ^ 
claim  under  a  conveyance  of  the  said  premises  made  to  them  by  the 
devisee  of  the  heir-at-law  of  the  said  Peter  Jackson,  who  died  intestate 
as  to  his  trust  estates. 

The  question  for  the  opinion  of  the  court,  was, — ^whether  the  limita- 
tion in  favour  of  Peter  Highfield  was  destroyed  by  the  indentures  of  the 
Ist  and  2d  of  October,  1882.  If  the  court  should  be  of  opinion  that  it 
was,  then  the  verdict  was  to  be  entered  for  the  defendants :  otherwise 
the  verdict  was  to  be  entered  for  the  plaintifiis. 

The  several  indentures,  and  the  probate  of  the  will  of  the  said  Eliza- 
beth Glover,  mentioned  in  the  case,  were  to  be  taken  as  part  of  it,  and 
might  be  referred  to  by  either  party. 

SIhapter  (with  whom  was  JS.  Beavan),  for  the  plaintiirs.(a} — The  ques- 
tion is,  whether  the  contingent  remainder  given  to  Peter  Highfield  by 
the  will  of  Elizabeth  Glover  was  destroyed  by  the  conveyance  by  Eunice 
Highfield  to  Peter  Jackson  in  October,  1882.  There  is  no  doubt,  that, 
if  Eunice  Highfield  had  bad  an  estate  for  life,  with  a  remainder  or  rever- 
sion in  fee  in  herself,  she  might  have  united  the  two  by  a  convevance 
of  the  entire  interest  to  a  third  person.  But  it  is  equally  clear  that  a 
fee  cannot  be  mounted  upon  a  fee  by  way  of  remainder :  and,  if  Eunice 
Highfield  had  not  a  remainder  in  fee,  her  conveyance  could  not  have 
the  effect  of  destroying  the  contingent  remainders,  and  *conse-  rmoAQ 
qaently  the  plaintiffs,  as  devisees  of  Peter  Highfield,  are  enti-  ^ 
tied.  In  Co.  Litt  143,  a  "  remainder"  is  thus  defined, — ^^  Remainder, 
in  legal  Latin,  is,  remanere,  coming  of  the  Latin  word  remaneo ;  for 

(a)  Tk«  point  marked  for  argament  on  the  part  of  the  plainUffs,  was, — "  that  the  effeet  of  the 
indeotarca  of  the  1st  and  2d  of  Octoher,  1832,  was,  only  to  conToy  to  Peter  Jaokson  the  lifii 
sttato  of  Bnniee  Highfield  in  The  Asps,  derised  to  her  bj  the  testatrix,  and  that  the  limitatiou 
«f  the  viU  ia  Cavow  of  Peter  Highfldd  were  not  affMted  by  HuX  ooDTeyiaee." 
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that  it  is  a  remainder  or  remnant  of  an  estate  in  lands  or  tenemenia, 
expectant  upon  a  particular  estate  created  together  with  the  same  at 
one  time.'*  It  will  be  contended  on  the  other  side,  that  Enniee  High- 
field  took  a  reversion  in  fee  under  the  reriduary  devise ;  bat,  dioogii 
true  it  is,  that,  if  a  specific  devise  comprises  only  a  partial  or  contin- 
gent interest  in  lands,  leaving  an  ulterior  or  alternative  intereat  undis- 
posed of,  such  undisposed  of  ulterior  or  alternative  interest  wiU  pass  bj 
a  general  residuary  devise ;  yet  here  the  whole  fee  had  already  been 
disposed  of  by  the  devise  to  Eunice  for  life,  with  remainder  to  her 
children,  with  remainder,  in  default  of  children  of  Eunice,  to  Peter 
Highfield  in  fee.  The  rule  is  thus  stated  in  Feame's  Contingent 
RemainderSi  9th  edit.  11,— '^  A  residue  is  defined  by  Lord  Coke,  1  Inst 
143  a,  to  be  'a  remnant  of  an  estate  in  lands  or  tenements  expectant 
on  a  particular  estate,  created  together  with  the  same  at  one  time.*  It 
follows  from  this  definition,  that,  whenever  the  whole  fee  ia  first  limited^ 
there  can  be  no  remainder,  in  the  strict  sense  of  that  word ;  for,  tlie 
whole  beinff  first  disposed  of,  no  remnant  exists  to  limit  over.  There- 
fore, if  I  limit  an  estate  to  the  use  of  A.  and  his  heirs  till  C.  returns 
from  Rome,  and,  after  the  return  of  C«,  to  the  use  of  B.  in  fee,  here, 
the  whole  fee  being  first  limited  to  the  use  of  A.,  there  is  no  remnant 
left  to  limit  over ;  and,  consequently,  the  limitation  to  B.  cannot  be  a 
remainder  within  the  foregoing  definition.  But,  where  I  limit  an  estate 
to  the  use  of  A.  until  G.  returns  from  Rome,  and,  after  the  return  of  C^ 
to  the  use  of  B.  in  fee ;  here,  I  do  not  limit  the  whole  fee  to  the  use  of 
A.  (as  in  the  former  case),  but  only  a  particular  estate  to  endure  tiO 
ntQAA-]  '^^^o  return  of  C,  which  being  an  uncertain  period,  such  par- 
-■  ticular  estate  is  a  freehold:  having,  therefore,  limited  only  a 
particular  estate,  extending  in  its  first  creation  no  further  than  to  C.*8 
return,  the  residue  of  the  estate  after  G.'s  return  is  a  remnant  of  the 
whole  estate  in  the  lands,  expectant  on  that  particular  estate;  and,  if  I 
at  the  same  time  limit  this  remnant  to  the  use  of  B.  and  his  heirs,  it  is 
a  remainder  within  the  express  words  of  the  above  definition."  In 
Carter  v.  Barnardiston,  1  P.  Wms.  511,  there  was  an  alternative  gift  in 
fee  by  way  of  contingent  remainder :  and  the  question  was,  iriiether 
the  second  remainder  could  take  efiect  so  as  to  destroy  the  first  Plankett 
V.  Holmes,  1  Lev.  11,  1  Sid.  47,  T.  Raym.  28,  and  Purefoy  v.  Rogers, 
2  Saund.  880,  2  Lev.  89,  8  Keble  11,  were  cited.  The  Lord  Chancel- 
lor said,  ^'  that  the  case  of  Plunkett  r.  Holmes  was  a  resolution  in  point, 
that,  where  the  remainder  in  fee  was  devised  in  contingency,  the  fee 
descended  to  the  heir  until  the  eontingency  happened ;  and  though  he 
should  admit  that  resolution  to  be  extrajudicial,  and  not  directly  to  the 
point  then  in  question,  yet  the  opinion  of  four  learned  judges  must  be 
of  great  weight,  especially  against  the  notion  which  was  contended  for 
by  the  other  side ;  and  that  the  case  of  Purefoy  p.  Rogers  was  equally 
in  pointy  and  the  interruption  which  Lord  Hale  gave  to  Saunders,  who 
attempted  to  argue  there,  did  not  proceed  from  any  heat  or  impatience 
in  Lord  Hale  (who  was  master  of  a  great  deal  of  temper  aa  well  as 
learning),  but  from  the  result  of  his  fixed  judgment  and  opinion,  that, 
when,  after  an  estate  for  life,  the  remainder  in  fee  was  devised  upon  a 
contingency,  the  fee-simple,  not  beinff  disposed  of  until  the  eontingency 
happened,  must  in  the  mean  time  descend,  to  the  heir;,  and,  to  say, 
tha^  in  these  oases  of  Plankett  v.  Holmes  and  Purefoy  «i  Rc^B«i%  ^ 
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deyise  over  of  the  fee  (aflter  the  contingent  devise  in  fee)  was  to  the 
^testator's  right  heirs,  and  that  this  distinmished  it  from  the  r^io^e 
principal  case,  and  made  the  heir  take  by  descent,  was  hardly  I- 
agreeable  to  the  rules  of  law,  for,  when  the  testator  had  devised  the 
remainder  in  fee  upon  so  remote  a  contingency,  having  in  that  manner 
given  a  fee,  he  could  go  no  further,  nor  devise  any  remainder  over,  and 
therefore  in  such  case  the  devise  over  of  the  fee-simple  would  be  void^ 
whether  made  to  the  heir  or  to  any  other  person/'  That,  it  is  sub- 
mitted, is  precisely  tliis  case. 

Joihua  WUliamM  ^ith  whom  was  Hugh  HUtj^  for  the  defendants.(a) — 
The  devise  to  Peter  Highfield  was  a  contingent  remainder,  which  in  law 
is  no  estate  at  all ;  Montgomery  v.  Montgomery,  8  Jones  k  Lat.  62 :  the 
reversion  in  fee  expectant  on  the  death  of  Eunice  Highfield  would,  there- 
fore, but  for  the  residuary  devise,  have  gone  to  the  heir-at-law  of  the 
testatrix:  Heardson  v,  Williamson,  1  Keen  88.  That  it  is  competent 
to  a  testator,  having  this  vested  estate  in  him,  to  devise  it  to  another,  is 
clear.  The  residuary  devise  simply  places  the  devisee  in  the  position  of 
heir.  In  1  Jarman  on  ''^ Wills,  2d  edit.  550,  it  is  said :  ^*  If  the  rn^oAo 
specific  devise  comprise  only  a  partial  or  contingent  interest  in  the  ^ 
lands,  leaving  an  ulterior  or  alternate  interest  undisposed  of,  which 
wonld,  in  the  absence  of  disposition,  descend  to  the  heir,  such  undisposed 
of  interest  will,  even  in  a  will  made  before  the  year  1888,  pass  by  a 
general  residuary  devise.  Thus,  where  a  person  by  such  a  will  devised 
certain  lands  to  A.  for  life  or  in  tail,  and  the  residue  of  his  lands  to  B. 
and  his  heirs,  B.  under  this  devise  took  the  reversion  in  fee  not  included 
in  the  devise  to  A.  \(h)  and,  consequently,  if  A.  died  in  the  lifetime  of 
the  testator,  he  became,  at  the  testator's  death,  tenant  in  fee  in  posses- 
sion." Again,  at  p.  551,  that  learned  author  says :  ^'  The  same  doctrine, 
it  is  clear,  applied  to  executory  and  contingent  devises  in  fee ;  for,  if  an 
estate  in  fee  were  devised  to  a  person  on  the  happening  of  a  certain 
event,  it  is  obvious  that  the  alternative  fee  depending  on  tiie  converse 
event  is  undisposed  of,  and  therefore  is  an  interest  on  which  the  residuary 
clause  will  operate.  Thus,  if  a  testator  devised,  in  case  his  personal 
estate  should  be  insnificient  to  pay  his  debts,  certain  lands  to  A.  and  his 
heirs,  in  trust  to  sell  and  pay  them,  and  devised  the  residue  of  his  estate 
to  B.;  the  devise  to  B.  carried  the  legal  fee,  in  the  event  of  the  personal 
estate  being  svflleient  to  pay  the  debts.((;^  So,  if  a  testator  devised  real 
estate  to  A.  for  life,  remainder  to  A.'b  cnil^en  living  at  his  decease,  in 

(a)  Tta  pointo  marked  for  arguBMit  on  the  pwi  of  the  deftadentu,  wenir^ 

**  ThU  the  deriie  to  Peter  Highfield  in  fee,  for  wnnt  of  n  child  or  iuue  of  Snaioe  Highfield, 
iKUed  a  eontingent  remeinder  in  fee,  dependent  upon  the  life  eitete  of  Bonioe  Highfield : 

''That  the  reited  rerenion  in  fee  expectant  upon  the  death  of  Bunioe  Highfleldy  would,  bnl 
for  the  letidDiry  deriie,  hare  defoended  on  tlie  heir-at*law  of  the  testatrix : 

"That  the  reeldnaty  deriae  eompriaed  thia  Tested  rerersion  in  fec^  and  gare  it  to  Ennioa 
Highftdd,  the  tenant  for  life : 

''That,  hj  the  indentures  of  the  Ist  and  2d  of  October,  1832,  the  life  estate  and  rerersion 
both  became  Tested  in  Peter  Jackson ;  and  that^  bj  the  merger  tiins  occasioned  of  the  particv- 
Iv  estate  on  which  the  ahoTO  eontingent  remainder  depended,  the  contingent  remainder  wat 
^MtroTed." 

(i)  Citing  Wheeler  *.  Walroome,  Aleyn  28,  3  P.  Wms.  63,  n.,  Cooke  *.  Oerrard,  1  Lot.  212, 
Itooke  r.  Rooke,  2  Vem.  481,  1  Eq.  Ca.  Abr.  210,  pi.  17,  Willows  e.  Lydcot,  1  Ventr.  286,  % 
Mod.  329:  and  also  nferrlng  to  Doe  d.  Briscoe  «.  Clarice,  2  N.  R.  848,  Bennett  *.  Lowe,  7 
Buigh.  &3S,  8  M.  A  P.  486,  and  Saomarei  e.  Bwuuarea,  4  M.  4  Cr.  881. 

(<)  Qeedtitto  d.  Hart «.  Knot,  Cowp.  48. 
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fee,  and  the  residue  of  his  lands  to  B.,  it  is  clear,  that,  if  A.  died,  either 
*3471  ^^  ^^^  testator's  lifetime  or  after  his  ^decease,  without  leaving  a 
-'  child  surviving  him,  B.  would  be  entitled  under  the  residuary 
devise."(a)  A  further  illustration  of  this  doctrine  is  to  be  found  in  the 
case  of  Doe  d.  Wells  v.  Scott,  3  M.  &  Selw.  800.  There,  the  testator 
devised  ^'all  my  lands  at  H.  to  J.  M..  my  cousin  and  heir-at-law,  hb 
heirs  and  assigns  for  ever,  provided  that  he  or  his  heirs  do  within  six 
months  after  my  decease  assure  to  R.  M.  and  to  his  children  the  copy- 
hold premises  at  R.,  and,  in  default  thereof,  to  R.  M.  for  life,  and,  firom 
and  after  his  decease,  to  his  children  living  at  the  time  of  his  decease, 
their  heirs  and  assigns  for  ever,  as  tenants  in  common :"  J.  M.  died  unmar- 
ried before  the  devisor ;  and  it  was  held  that  this  was  not  a  lapsed  devise 
of  the  whole  interest,  so  as  to  belong  to  the  heir-at-law  of  the  devisor, 
but,  by  reason  of  the  contingent  interest  which  remained  undisposed  of 
if  J.  M.  should  not  assure  and  R.  M.  should  die  without  children,  the 
residuary  devisees,  to  whom  was  devised  all  the  rest  of  the  devisor's  lands, 
&c.,  wheresoever  situate,  &c.,  were  entitled.  Lord  Ellenborough,  in 
giving  judgment,  there  said :  '^  The  law  as  laid  down  in  this  and  the 
other  cases  to  the  same  effect,  not  being  disputed  by  the  counsel  on 
either  side,  it  brings  it  to  this  mere  question  arising  on  the  face  of  the 
will,  whether,  at  the  time  of  the  making  of  the  will,  and  upon  the  face  of 
the  will  itself,  there  was  any  interest  in  the  lands  devised  not  fully  dis- 
posed of;  for,  if  there  was,  the  consequence  is,  that  the  residuary  devise 
must  operate  upon  such  interest."  [Williams,  J. — A  residuary  devise 
of  personal  estate  covers  all  that  is  previously  undisposed  of:  bat,  does 
that  rule  apply  to  realty?  In  Cambridge  v.  Rous,  8  Yes.  12,  25,  Sir 
W.  Grant  (M.  R.)  says, — '^  It  has  been  long  settled  that  a  residuary 
bequest  of  personal  estate  (for,  it  is  '^otherwise  as  to  real)  covers, 
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not  only  everything  not  disposed  of,  but  everything  that  in  the 


event  turns  out  not  to  be  aisposed.of:  not  in  consequence  of  anjr  direct 
or  expressed  intention ;  for,  it  may  be  argued  in  all  cases  that  parUcu- 
lar  legacies  are  separated  from  the  residue,  and  that  the  testator  does 
not  mean  that  the  residuary  legatee  should  take  what  is  given  from  him: 
no ;  for,  he  does  not  contemplate  the  case :  the  residuary  legatee  is  to  Ukt 
only  what  is  left :  but  that  does  not  prevent  the  right  of  the  residuary 
legatee.  A  presumption  arises  for  the  residuary  legatee  against  every 
one  except  the  particular  legatee.  The  testator  is  supposed  to  give  it 
away  from  the  residuary  legatee  only  for  the  sake  of  the  particular 
legatee.  In  case  of  lapse  of  real  estate,  the  heir-at-law  takes ;  but,  in 
the  case  of  personal  property,  the  residuary  legatee  is  preferred  either  to 
the  next  of  kin  or  the  executor."]  Under  the  old  law,  a  residuary 
bequest,  as  to  personalty,  comprised  lapsed  legacies ;  but  not  as  to  realty. 
It  is  otherwise  now.  The  subject  is  thus  treated  in  1  Jarman  on  Wills, 
548, — '^  A  residuary  bequest,  it  is  well  known,  operates  upon  all  the  per- 
sonal estate  of  which  a  testator  is  possessed  at  the  time  of  his  death,  and 
consequently  includes  all  specific  legacies  which  are  void,  or  fail  by  the 
death  of  the  legatee  in  the  testator's  lifetime ;  and  such  would  undoubt- 
edly be  its  operation,  though  all  the  specific  legacies  were  in  this  situa- 
tion, so  that  a  bequest  in  terms  embracing  the  *•  residue'  should  become, 
in  event,  a  gift  of  the  whole.  But,  as,  under  the  old  testamentary  law 
(which,  it  ^ill  be  remembered,  still  applies  to  all  wills  made  before  the 

(o)  WiUM  800 ;  Dm  d.  Moreton  *.  Fouiok,  1  B.  4  Ad.  ISS. 
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year  1888,  whatever  be  the  period  of  the  testator's  decease),  a  testa- 
tor coald  only  devise  the  real  estate  to  which  he  was  actually  entitled 
at  the  time  of  making  his  will,  it  follows  that  every  residuary  devise 
in  such  a  will,  however  general  in  its  terms,  is  in  its  nature  specific ; 
being,  in  fact,  a  specific  disposition  of  the  lands  not  before  *given,  r^eo  jq 
or,  to  speak  more  accurately,  not  before  expressed  to  be  given^  ^ 
by  the  will."  In  Doe  d.  Moreton  v.  FossicK,  1  B.  &  Ad.  186,  a  testa- 
trix devised  copyhold  estates  to  her  mother  for  life,  then  to  F.  and  his 
wife  for  their  lives,  and  afterwards  to  their  children  in  fee :  all  the 
residue  of  her  estates,  of  what  kind  soever,  she  bequeathed  to  her 
mother,  her  heirs,  executors,  &c.,  for  ever ;  but  she  charged  such  residue 
of  her  estates,  both  real  and  personal,  with  an  annuity  of  202.  to  her 
grandmother  for  life :  and  it  was  held  that  the  reversion  of  the  copyhold 
estates  must  pass  by  the  residuary  clause,  unless  a  contrary  intention 
could  be  collected  from  the  will  taken  altogether ;  and  that  the  charge 
of  an  annuity  on  the  residue  was  not,  under  the  circumstances,  a  suffi- 
cient proof  of  such  intention.  Lord  Tenterden  there  says :  '^  I  take  the 
general  rule  of  construction  to  be,  that  all  the  testator  has  which  is  not 
otherwise  disposed  of,  passes  under  a  residuary  clause,  unless  there  appear 
from  other  parts  of  the  will,  when  the  whole  is  read,  a  clear  and  mani- 
fest intention  that  something  should  not  pass.  It  is  not  necessary  that 
the  testator  should  have  a  particular  property  or  interest  in  his  contem- 
plation when  framing  the  residuary  clause ;  the  question  is,  what  inten- 
tion appears  on  the  whole ;  and  the  property  will  pass,  unless  it  can  be 
shown  that  the  testator  distinctly  intended  otherwise.*'  Mr.  Hayes,  in 
his  Principles  for  Expounding  Dispositions  of  Real  Estate,  p.  29,  says : 
"  If  land  be  devised  to  A.  for  life,  with  remainder  to  his  children  and 
their  heirs,  and,  in  default  of  issue  of  A.,  over,  the  words  '  in  default,* 
&c.,  are  referable  to  the  designated  objects  of  the  last  limitation,  t.  <?., 
the  children  of  A.,  and  not  to  an  indefinite  failure  of  his  issue, — Good- 
right  V.  Dunham,  Dougl.  264.  If  there  be  a  child  of  A.  in  being  at  the 
death  of  the  testator,  the  whole  fee-simple  vests  in  such  child,  liable  to 
be  partially  divested  by  the  coming  in  ^esse  of  other  children,  and  r^ieocA 
the  devises  over  introauced  by  the  words  Mn  default,'  &c.,  are  of  ^ 
course  inoperative.  If  A.  has  no  child  in  being  at  the  testator's  death, 
but  a  child  afterwards  comes  into  existence,  the  same  eifect  will  then  be 
produced,  unless  in  the  interval  A.  has  done  some  act  to  determine  pre- 
maturely his  particular  estate  of  freehold ;  for,  such  a  determination  of 
that  estate  will,  it  seems,  defeat  all  the  subsequent  devises,  because  there 
is  no  child  of  A.  in  being  to  take  the  remainder  when  it  ought  to  vest, 
and  the  ulterior  devisees,  although  persons  in  being  and  ascertained^  can- 
not take  t;e«^<2^  estates,  inasmuch  as  the  remainder  limited  to  the  children 
is  a  contingent  remainder  in  fee-simple.  But  if  A.  should  not  have  a 
child  in  being  at  the  testator's  death,  nor  at  any  time  afterwards,  and  his 
estate  of  fre^old  should  not  so  determine,  but  naturally  expire,  the  limi- 
tations introduced  by  the  words  ^  in  default,'  &c.,  will  on  his  death  take 
effect,  if  limited  to  persons  then  in  being  and  ascertained,  as  remainders. 
This  is  the  result  of  the  doctrine  established  by  Loddington  v.  Kime,  3 
Lev.  431, 1  Salk.  224,  1  Lord  Raym.  203,  and  cases  of  that  class."  The 
note  to  that  passage,  at  p.  81,  is  addressed  a^inst  the  case  of  Lodding- 
ton V.  Kime :  and  the  learned  writer  places  nis  observations  upon  it  in 
a  note,  because  he  knows  that  the  rule  is  too  well  settled  to  be  now  dis- 
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tnrbed.  "  AccordiDg  to  this  doctrine,"  he  says,  *^ '  wlienever  a  eoniingeDt 
remainder  is  limited,  and  is  followed  by  another  limitation  over,  then,  if 
the  contingent  limitation  be  not  in/ee,  the  subsequent  limitation  may  be 
vested,  if  it  be  made  to  a  person  in  esse ;'  ^  but,  where  there  is  a  eontinffefU 
limitation  in  fee  absolute,  no  estate  limited  afterwarcU  can  be  T^ted,' 
or,  in  other  words,  '  where  the  mesne  estates  limited  are  for  life  or  in 
tail,  the  last  remainder  may,  if  it  be  to  a  person  in  esse,  vest,  bnt  no 
remainder  after  a  limitation  in  fee  can  be  vested'  (Feame  C.  R.,  Sti 
edit.  pp.  223,  225).  In  the  supposed  case  of  a  remainder  limited  after 
*3511   *^  contingent  remainder  in  fee,  there  is  said  to  be  a  contingenej 

^   with  a  double  a$pect;  a  phrase  of  which  the  propriety,  or  at  least 
the  peculiar  applicability  to  the  limitations  in  question,  is  not  very  ap- 
parent, for,  all  contingent  events  mav  or  may  not  happen,  and,  whether 
several  remainders  limited  to  arise  m  the  alternative  are  in  fee-simple, 
in  fee-tail,  or  for  life,  the  a9pect  of  the  contingency  must  be  the  same 
The  phrase,  indeed,  would  seem  rather  to  apply,  if  applicable  to  anj 
case,  to  the  contingencv.on  which  a  limitation  after  a  limitation  to  unborn 
children  in  tail  depends,  for  in  that  case,  the  ulterior  limitation  is  de- 
scribed bv  Lord  Hardwicke  (in  Southby  t^.  Stonehouse,  2  Yes.  Sen.  610) 
to  be  made  ^  upon  a  double  contingency,  viz.,  if  no  children,  or  all  die 
without  issue.'    In  Loddington  v.  Kime,  the  contingent  remainders  wer« 
described  to  be  ^not  expectant  upon,  and  to  take  effect  the  one  after  th« 
other,  but  contemporary^  to  commence  from  the  same  period,  not  indeed 
together,  but  the  one  to  take  effect  in  lieu  of  the  other,  if  that  failed/ 
When  positions  are  found  entrenched  behind  hard  names,  and  enveloped 
in  a  cloud  of  contradictory  and  unmeaning  words,  a  suspicion  is  apt  to 
arise  that  there  may  be  something  which  requires  to  be  screened  from 
too  close  an  examination.     It  is  admitted,  that,  under  a  devise  to  A.  for 
life,  remainder  to  his  children  (he  having  none)  for  l\fe  or  tat7,  remainder 
to  B.  in  fee,  the  remainder  to  B.,  being  to  a  person  in  esse  and  ascer- 
tained, is  vested;  but,  if  the  ccmtingent  remainder  to  the  children  were 
in  fee-simple  J  B.'s  remainder  would,  conformably  to  the  doctrine  above 
stated,  be  deemed  also  contingent ;  and  the  ground  of  the  distinction  is 
stated  to  be,  the  different  quantities  of  the  contingent  remainders  to  the 
children,  the  one  being  in  fee-simple,  the  other  for  life  or  in  tail  only. 
But,  as  the  contingent  remainder  confers  no  estate  at  all,  but  only  the 
"^8521  P^^^ib^li^y  of  AQ  estate,  how  *can  its  quantity  affect  the  vesting 

^  of  the  alternate  remainder  7  There  cannot  be  two  legal  fe^  in 
the  same  land,  but  it  is  clear  that  a  vested  remainder  in  fee,  and  a  con- 
tingent disposition  of  that  remainder  to  take  effect  in  a  given  event,  m&y 
co-exist;  and,  indeed,  whenever  a  contingent  remainder  m  fee  is  limited, 
they  must  co-exist,  for,  the  vested  remainder  in  fee  must  reside  in  some- 
body, and  the  question  here  is,  whether  it  shall  reside  in  B.,  a  person 
in  being  and  ascertained,  or  go  to  the  heir-at-law,  or  residuary  legatee? 
To  say  that  it  cannot  reside  m  B.  because  the  contingent  remainder  to 
the  children  is  mfee-simpU^  is  to  assign  a  cause  inadequate  to  the  effect 
As  that  contingent  remainder  confers  no  estate,  it  is  to  affirm  that  B.'s 
remainder  is  prevented  from  vesting  by  a  nonentity.  We  should  appear 
to  have  as  valid  and  satisfactory  a  reason,  if  we  were  told  that  B/s 
remainder  cannot  vest  because  the  remainder  to  the  children  is  in  joint 
tenancy.  It  should  seem  that  the  remainder  to  B.,  unless  shown  to  be 
in  other  respects  contingent|  might  well  vest,  whether  the  contingent 
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remainder  to  the  children  be  in  fee  or  for  a  less  estate ;  for,  being  limited 
as  a  remainder  immediately  expectant  on  the  freehold  in  A.,  and  not  as 
a  remainder  expectant  on  the  contingent  remainder,  what  possible  dif- 
ference can  the  quantity  of  the  latter  occasion,  except  that,  on  the  hap* 
pening  of  the  contingency,  if  the  remainder  to  the  children  be  in  fee,  it 
will  wholly  divest,  and,  if  for  a  less  estate,  only  partially  divest  the 
remainder  of  B.  ?    If  the  remainder  to  B.  is  not  to  arise  till  it  shall  be 
ascertained  that  the  remainder  to  the  children  cannot  arise,  if  it  is  con« 
tingent  from  the  form  of  the  Hmitaticm  itself,  then  it  most  likewise  be 
immaterial  whether  the  preceding  contingent  remainder  is  in  fee  or  not ; 
m  either  case,  B.'s  remainder  most  be  contingent,  without  reference  to 
the  quantity  of  that  remainder.    The  position  is,  that,  ^  where  there  is  a 
^contingent  linutation  m  fee  absolute,  no  estate  can  ofterwardM  r,|eqc9 
be  vested  (Fearae,  Gont.  B.  8th  edit.  225) ;  yet,  if  the  devise  ^  ^^ 
which  we  luive  proposed  as  an  example  were  followed  by  a  devise  of  the 
residue  of  the  testator's  real  estate  to  0.,  the  remainaer  in  fee  imme- 
diately expectant  on  A.*s  particular  estate  would,  it  seems,  be  held  to 
veH  in  C,  suMect  to  be  divested  by  the  taking  effect  of  the  contingent 
limitations, — ^Doe  d.  Wdis  t;.  Scott,  S  M.  &;  Selw.  800 ;  and,  what  is  this 
but  limiting  an  estate  after  a  contingent  limitation  in  fee  absolute  7 
What  is  it  but  saying,  that,  in  default  of  cldldren  of  A.,  to  which  child- 
ren, if  any,  I  give  ^e  fee,  I  devise  the  land  to  C.  in  fee  ?    And,  how 
does  this  differ  from  what  die  testator  had  before  said  in  respect  of  B.  ? 
The  circumstance  of  the  devise  to  G«  being  a  residuary  devise,  cannot 
alter  the  case ;  for,  aU  devises  of  real  estate,  of  which  the  testator  must 
be  seised,  are  necessarily  specific."     At  the  end  of  his  argument,  the 
learned  writer  says, — '^  The  mistake  (if  it  be  a  mistake)  into  which  the 
courts  have  fallen  upon  this  subject,  has  been  attended  with  the  import- 
ant consequence  of  enabling  tl^  first  devisee,  before  he  has  a  child  in 
esse,  eithw  alone,  if  the  vested  foe  be  in  him  as  heir-at-law  or  reaiduary' 
demeey  or  in  concurrence  with  the  owner  of  that  fee,  to  destroy  as  well 
the  limitation  to  the  chiUhren  as  the  substituted  limitation  (which  would 
not  otherwise  be  exposed  to  this  dancer),  and  acquire  the  absolute  fee- 
Bimple."    In  l^eston  on  Abstracts,  Vol.  II.,  99,  the  same  doctrine  is 
vnhesitatbgly  laid  down.    ^  It  is  also  to  be  observed,"  says  that  learned 
author,  ^^  that,  when  the  remainder  is  placed  in  contingency  by  will,  the 
reversion  in  fee  may  pass  by  words  in  a  residuary  or  specific  clause  ;(a) 
and,  for  want  of  such  disposition,  the  fee  will  '^descend  to  the 


beir-at-law  ;(6)  thus,  A*  and  B«,  aod  the  heir-at-law,  may  pass  ■- 
their  estates  for  life  and  ia  fee ;  and  the  contingent  fee  to  the  survivor 
of  A.  and  B.  may  be  destroyed  by  the  union  and  consolidation  of  the 
freehold  with  the  fee."  The  doctrine  cited  from  Fearne,  p.  11,  to  show 
that  a  remainder  cannot  be  limited  upon  a  remainder,  is  not  disputed ; 
but  it  has  no  application  to  this  case,  for,  here  the  whole  fee  was  not 
disposed  of  in  the  first  instance.  The  estate  is  not  given  to  Eunice 
Higkfield  and  her  heirs  until  a  certain  event  has  happened ;  but  a  par- 
ticular estate  only  (for  life)  is  carved  out,  leaving  the  whole  residue 
undisposed  of:  and  that  that  residue  would,  but  for  the  residuarv  devise, 
have  descended  to  the  heir-at-law,  is  clear.  At  p.  858  of  the  same 
^ork,  it  is  said :  ^^  Where  the  inheritance  is  devised  in  contingency,  ii 

(a)  Bogsn  *.  Oibion,  I  Vee.  sen.  492 ;  Stephens  v.  Stephens,  Cas.  t  Tftlb.  228. 
(6)  Plnnket «.  Holmes,  T.  RaTiii.  28 ;  Pnrefoj  «.  Rogcrsi  2  Bwmi.  S60. 


854  EGERTON  v.  HASSET.    M.  T.  1857. 

descends,  if  not  otherwise  disposed  of,  to  the  testator's  heir,  till  the  con- 
tingency ;  as,  where  A.  devised  lands  to  B.,  his  heir,  for  life,  and,  if  B 
should  die  without  issue  living  at  his  death,  that  then  the  same  should 
remain  to  C.  in  fee ;  but,  if  B.  should  have  issue  living  at  his  death, 
then  the  fee  should  remain  to  the  right  heirs  of  B. ;  it  was  resolved  that 
B.  took  an  estate  for  life,  with  remainder  in  fee  in  contingency ;  and  it 
was  said  by  Wyndham  and  Twisden,  and  agreed  by  the  other  judges, 
that  the  fee  descended  to  B.,  as  heir,  till  the  contingency  happened, 
though  not  so  as  to  confound  his  estate  for  life,  and'was  not  in  abeyance; 
that,  in  relation  to  C,  B.  took  only  an  estate  for  life ;  but,  in  the  mean 
time,  by  operation  of  law,  he  had  the  fee  in  such  sort  as  that  there 
should  be  an  hiatus  to  let  in  the  contingency  when  it  happened :"  Plunket 
V.  Holmes,  1  Lev.  11,  T.  Raym.  28,  1  Sid.  47.  Orofts  v.  Middleton, 
mo^K-i  2  Kay  k  J.  ^^194,  is  the  converse  of  this  case :  there,  the  testator 
-I  devised  real  estate  to  A.  for  life,  remainder  to  the  children  of  A 
in  fee,  with  a  provision  for  survivorship  and  accruer  in  case  of  the  death 
of  any  or  either  of  such  children  under  the  age  of  twenty-one  years  and 
without  issue,  and,  if  there  should  not  be  any  child  of  A.,  or  if  any  or 
all  such  children  should  die  under  twenty-one  and  without  issue,  to  the 
heirs  and  assigns  of  A. ;  and,  although  A.  had  no  child  at  the  date  of 
the  will  or  at  the  death  of  the  testator,  it  was  held  that  the  gift  to  the 
heirs  of  A.  was  a  contingent  remainder.  [Gockburn,  G.  J. — ^Your 
contention  is,  that  the  estate  for  life  merged  m  the  remainder  in  fee  T\ 
The  moment  the  two  estates  vested  in  the  same  person  after  the  death 
of  the  testatrix,  the  life  estate  merged  in  the  remainder  in  fee.  All  the 
authorities  are  collected  in  the  notes  to  Purefoy  v,  Rogers,  2  Wms. 
Saund.  880.  Carter  v.  Barnardiston,  1  P.  Wms.  505,  is  in  effect  the 
same  case  as  Loddington  t;.  Kime,  1  Salk.  224,  1  Lord  Raym.  203^ 
8  Lev.  431,  8  Bro.  P.  C,  Toml.  edit.  64. 

ShapteTj  in  reply,  referred  to  Go.  Litt.  18  a,  n.  (4),  Feame  225^  and 
Plowden  239. 

Gockburn,  G.  J. — I  am  of  opinion  that  the  defendants  are  entitled  to 
the  judgment  of  the  court.     The  action  is  brought  to  try  the  right  to 
property  devised  by  the  will  of  one  Elizabeth  Glover,  who  died  seised  in 
fee-simple.     The  devise  was  to  the  testatrix's  niece  Eunice  Highfield, 
for  life,  with  remainder  to  her  children  in  such  shares  as  she  should 
appoint,  with  remainder,  in  default  of  issue  of  Eunice,  to  her  nephew, 
Peter  Highfield,  in  fee.      And  the  will  contained  a  residuary  clause, 
whereby  the  testatrix  gave  and  bequeathed  all  the  residue  and  remainder 
^3561  ^^  ^^^  estate  and  effects,  whatsoever  and  wheresoever,  not  *there- 
-■  inbefore  disposed  of,  unto  her  said  niece  Eunice  Highfield,  her 
heirs  and  assigns,  for  ever.     It  appears,  that,  after  the  death  of  the 
testatrix,  Eunice  Highfield,  by  lease  and  release  of  the  Ist  and  2d  of 
October,  1882,  conveyed  the  premises  in  question  to  one  Peter  Jackson, 
in  fee ;  and  the  question  is,  whether  that  is  a  valid  conveyance,  or 
whether  the  testatrix*s  nephew  Peter  Highfield, — ^Eunice  Highfield,  the 
tenant  for  life,  having  died  without  issue, — ^became  entitled  to  the  estate. 
That  question  turns  upon  whether  by  the  conveyance  to  Jackson  the 
life-estate  of  Eunice  Highfield  became  merged  in  the  reversion,  so  that, 
by  the  failure  of  the  particular  estate  upon  which  the  contingent  re- 
mainder of  Peter  Hignfield  depended,  the  contingent  remainder  was 
destroyed.    I  am  of  opinion  that  that  is  the  true  state  of  things.    Ihe 
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testatrix  first  creates  a  life  estate  in  Eunice  Highfield,  and  then  gives  a 
contingent  remainder  to  Peter  Hiehfield,  leaving  the  reversion  in  fee 
undisposed  of,  except  for  the  resicmarj  clause.  It  is  clear  that  the  fee 
thus  undisposed  of  must  have  remained  somewhere,  and  that  it  was  not 
the  mere  shadowy  interest  which  Mr.  Shapter  by  his  very  ingenious 
argument  sought  to  persuade  us.  The  fee,  then,  being  somewhere,  what 
would  become  of  it  r  If  it  had  remained  undisposed  of,  it  would  have 
gone  to  the  heir-at-law  of  the  testatrix.  But  we  find  that  the  testatrix 
by  the  residuary  clatuse  professes  to  dispose  of  it :  for,  she  thereby  gives 
all  the  residue  and  remainder  of  her  estate  not  before  disposed  of,  to  her 
niece,  in  fee.  If,  therefore,  the  fee  did  not  pass, — as,  I  think,  it  did 
not, — ^by  the  creation  of  the  contingent  estate,  then  it  would  appear  to 
follow  that  it  must  be  included  in  the  residuary  devise,  the  words  of 
which  are  large  enoush  to  embrace  it:  and,  that  being  so,  the  effect  of 
the  conveyance  of  1882  was,  to  pass  not  only  the  life  estate  but  also  the 
reversion,  and,  by  the  merger  of  the  particular  estate,  on  which  the 
^contingent  remainder  d^nded,  in  the  reversion,  to  destroy  the  r^of^j 
contingent  remainder.  The  only  difficulty  suggested  upon  this,  ^ 
was,  whether  an  estate  of  this  kind  must  not  be  made  the  subject  of  a 
specific  devise.  No  authority,  however,  was  cited  for  that  proposition : 
and,  prim&  facie,  and  upon  the  reason  of  the  thing,  if  a  testator  leaves 
the  fee  undisposed  of  by  the  earlier  part  of  his  will,  and  by  a  residuary 
clause  professes  to  deal  with  ^'  all  the  residue  and  remainder  of  his  estate 
and  effects  whatsoever  and  wheresoever,  not  thereinbefore  disposed  of," 
it  follows  as  of  course  that  the  fee  passes  by  that.  It  was  said,  that, 
although  this  would  be  so  as  to  personalty ^  a  different  rule  prevails  as  to 
realty:  but  no  authority  was  cited  in  confirmation  of  that  view:  and  we 
have  the  authority  of  two  very  eminent  coixveyancers, — Mr.  Preston  and 
Mr.  Hayes, — who  seem  to  take  it  for  granted  that  aU  estates  previously 
undisposed  of  by  the  will  pass  by  the  residuary  clause.  I  am  therefore 
of  opinion,  that,  there  being  this  estate  of  fee  in  the  testatrix,  which, 
unless  disposed  of,  would  have  passed  to  her  heir-at-law,  and  she  having 
disposed  of  it  by  the  residuary  clause  in  terms  capable  of  passing  it,  and 
the  estate  for  life  and  the  reversion  in  fee  being  thus  united  in  Eunice 
Highfield,  and  she  having  conveyed  the  whole  of  her  interest  to  Peter 
Jackson,  the  particular  estate  became  merged  in  the  fee,  and  the  contin- 

fent  remainder  in  favour  of  Peter  Highfield  was  consequently  destroyed, 
'or  these  reasons,  I  think  there  must  be  judgment  for  the  defendants. 
Williams,  J. — I  am  entirely  of  the  same  opinion.  The  learned 
counsel  who  argued  for  the  plaintiffs  rested  his  case  upon  the  position 
that  the  residuary  clause  in  the  will  could  not  operate  as  a  devise  of  the 
reversion  in  fee,  because  it  would  be  a  violation  of  the  rule  of  law  that 
a  fee  cannot  be  limited  on  a  fee.  The  obvious  ^meaning  of  that  r^oeo 
is,  that,  where  an  estate  is  so  devised  that  the  fee,  whether  abso-  ^ 
lute  or  determinable,  is  vested  in  the  first  taker,  the  subsequent  disposi- 
tions cannot  be  good  by  way  of  remainder,  but  must  operate  by  way  of 
executory  devise.  And  that  is  reasonable,  because,  the  fee  having  been 
given  and  passed  by  the  first  devise,  there  is  nothing  further  for  the  sub- 
sequent limitations  to  operate  upon.  But  that  rule  is  wholly  inappli- 
cable to  a  case  like  this,  where  all  is  in  contingency,  and  the  fee  is  out- 
standing. If  the  fee  be  outstanding,  where  is  it  ?  It  is  clear  that  the 
notion  of  the  fee  being  in  abeyance  cannot  now  be  sustained :  see  Pure- 
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foy  t;.  Rogers,  2  Wms.  Saund.  880,  2  Lev.  89,  8  Eeble  11 ;  Plunkett  f. 
Holmes,  1  Lev.  11,  1  Sid.  47,  T.  Bajm.  28 ;  Garter  v.  Bamardiston,  1 
P.  Wms.  511 :  bat  the  fee  desoends  to  the  heir-at-law,  to  let  in  the  con* 
tingenoy  if  it  happens.  I  think  it  is  olear,  that,  if  the  will  bad  contained 
no  residuary  dause,  the  fee  would  have  descended  to  the  faeir-at-law. 
The  question,  then,  resolves  itself  into  this,  whether  the  residuary  olauso 
passes  this  reversion  in  fee  which  but  for  snch  residuary  danae  would 
have  descended  to  the  heir«at-law«  Some  paasages  have  been  cited  from 
the  works  of  two  very  eminent  oonveyanoera,  which  treat  it  as  quite  plain 
that  such  an  estate  would  pass  by  a  residuary  clause.  The  estate  for  life 
did  not  merge  in  the  fee  so  long  as  both  remained  in  the  devisee :  but 
they  both  b^ame  united  by  the  conveyance  to  Peter  Jackson.  I  there- 
fore think  the  defendant  is  entitled  to  our  judgment. 
The  rest  of  the  court  concurring, 

Judgment  for  the  defendants. 

It  is  a  familiar  rule  that  the  law  pre-  interests  in  property,  which,  in  eventi 

sumes  against  intestacy ;  for  it  is  hardly  contemplated  by  him,  are  not  otherwise 

to  be  supposed  that  any  one,  in  making  disposed  of:  O'Neale  v,   O'Neale^  3 

a  general  disposition  of  his  property,  Harr.&McHen.  98;  Haydonv.Stough- 

means  to  except  any  part  thereof,  un-  ton,  5  Pick.  528 ;  Reeves  v.  Reeves,  1 

less  he  says  so  in  express  terms.   There-  Bev.  Ev.  386 ;  Craig  v.  Craig,  3  Barb. 

fore,  it  is  constantly  held,  as  in  the  Ch.  76;  Ben  v.  Coeveling,  1  Dutch, 

principal  .case,  that  a  residuary  devise,  449.     Yet  in  Hansell  v.  Hubbdl,  24 

in  the  ordinary  terms,  carries  with  it  Penn.  St  244,  this  rule  seems  to  have 

not  only  the  property  of  the  testator  in  been  disregarded,  and  the  word  *^  resi- 

which  no  interest  is  devised  or  be-  due"  held  to  be  "  presumed  to  refer  to 

queathed,  in  other  parts  of  the  will,  other  real  and  personal  estate  not  befoie 

but  also  all  reversionary  and  contingent  mentioned  in  the  will." 


♦859]         ♦INSULL  and  Wife  v.  MOOJEN.    Nov.  24. 

When  »  referenoe  if  ma4«  to  the  mMter  bj  judge'i  ordsr  nnder  the  Sd  wetioa  ef  the 
Law  Procedure  Ac^  1864  (17  A  18  Viot.  e.  125),  he  must  proceed  with  the  inqniiy,  eria 
though  »  qneition  of  fraud  ihould  ineidentellj  eriie  before  him. 

Bt  an  order  of  the  19th  of  July,  1856,  made  upon  a  petition  in  chaa* 
eery  on  behalf  of  the  plaintiff  Margaret  Ellen  Insnll  (then  Margaret 
Ellen  Chace,  spinster),  m  a  suit  wherein  the  said  Margaret  Ellen  Ghace 
(a  pauper)  was  plaintiff,  and  Thomas  Bedfern  and  o&era  were  defend- 
ants,  it  was  amongst  other  things  ordered  that  the  defendant  Bedfern 
shoiUd,  on  or  before  the  81st  of  July,  1856,  pay  7501.  to  ike  petitioner, 
on  behalf  of  herself  and  three  other  parties.  The  money  was  duly  paid 
by  Bedfern,  and  received  by  one  Moojen  (who  as  clerk  to  the  petitioner's 
attorney  had  had  the  management  of  the  suit).  It  was  afterwards 
agreed  between  the  parties  interested  in  the  fund  that  the  petitioner 
should  receive  4502.  of  it,  and  the  other  tiiree  parties  each  1002.,  and 
Uiat  the  costs  should  be  defrayed  out  of  the  petitioner's  share.  Thii 
agreement  was  carried  into  effecti — ^Moctjen  retainu^  1502.  for  eesl% 
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including  oonnsers  fees  and  court  fees;(a)  and  the  petitioner  {then  being 
the  wtfe  of  Ineull)^  upon  Moojen'a  representation  that  that  sum  was  fairly 
due  for  costs,  though  no  bill  was  delivered,  signed  the  account  produced 
to  her  as  settled  and  approved.  Conceiving  that  they  had  been  cheated 
m  the  transaction,  this  action  was  brought  to  recover  back  the  150{. ; 
and  upon  the  application  of  the  defendant,  the  following  order  was  made 
by  Willes,  J.,  on  the  1st  of  July  last : — 

*^^  Upon  hearing  the  attorneys  or  agents  on  both  sides,  I  do  r^cogn 
order  that  this  cause  be  referred  to  the  certificate  of  one  of  the  ^ 
masters  of  this  court  nnder  the  statute  17  &  18  Vict.  c.  125,  with  all  the 
powers  as  to  certifying,  of  a  judge  at  Nisi  Prius ;  the  costs  of  the  cause 
to  abide  the  event ;  the  costs  of  the  reference  to  be  in  the  discretion  of 
the  master ;  and  that  the  plaintifib  shall  be  at  liberty  within  two  days  to 
amend  their  particulars  of  demand." 

The  parties  attended  before  the  master  on  the  8th  of  July  last,  when, 
the  counsel  for  the  plaintiffs  having  opened  his  case  and  referred  to  the 
statement  of  account  signed  by  the  plaintiff  Margaret  Ellen  Insull,  the 
master  at  once  decided  tnat  there  was  an  end  of  the  case,  and  declined  to 
hear  any  explanation  of  the  circumstances  under  which  the  account  was 
80  signed ;  and  he  afterwards  gave  the  following  certificate : — 

^^  I  certify  that  there  is  nothing  due  from  the  defendant  to  the  plain- 
tiffs ;  and  that  the  plaintiffs  do  pay  to  the  defendant  his  costs  of  this 
reference  and  certificate,  21st  July,  1857." 

Gibbons^  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
the  defendant  to  show  cause  why  the  certificate  should  not  be  set  aside, 
on  the  ground  of  misconduct  on  the  part  of  the  arbitrator,  in  having 
held  that  an  account  stated  with  the  plaintiff's  wife  was  conclusive  evi- 
dence, and  in  having  refused  to  go  into  the  account,  and  in  having 
refused  to  hear  evidence  impeaching  the  accuracy  of  the  account ;  and 
on  the  ground  set  forth  in  the  affidavit ;  and  also  on  the  ground  that  the 
case  was  not  matter  of  account  within  the  meaning  of  the  statute.  He 
submitted  that  the  signature  of  the  plaintiff's  wife  to  the  account  did 
not  preclude  the  master  from  going  into  evidence  to  show  that  it  had 
been  obtained  by  fraud. 

*I>amd  Keane  showed  cause. — Upon  the  production  of  the  r^tgg]^ 
account  signed  by  the  female  plaintiff  as  settled  and  approved,  ^ 
the  master  very  properly  held  that  the  plaintiffs'  case  failed.  [Crowdbr, 
J. — It  was  only  primft  &cie  evidence,  not  conclusive.]  If  the  plaintiffs 
conceived  that  more  was  involved  than  mere  matters  of  account,  that 
should  have  been  stated  to  the  judge  when  the  order  under  the  statute 
was  applied  for.  The  master  thought  he  had  no  jurisdiction  to  try  the 
question  of  fraud.  [WiLLBS,  J. — When  an  order  is  made  under  the 
statute,  the  arbitrator  must  proceed :  he  cannot  be  allowed  to  set  himself 
up  as  a  court  of  appeal  from  the  decision  of  the  judge.] 

Oihbone  was  not  called  upon  to  support  his  rule. 

CocKBURir,  C.  J. — ^I  thinlk  this  case  must  go  back  to  the  master,  the 
judgment  signed  upon  his  certificate  standing  as  a  security  for  what  he 
may  find  to  be  due.     The  order  having  been  made  referring  the  matter 

(a)  The  ftftdATit  filed  In  utwer  to  the  rule,  lUted,  thftt,  on  the  petition  eoming  on  to  be 
hevd,  the  Viee-Cheneellor  (Sir  Pftge  Wood)  directed  that  the  eourt  feee  should  he  paid,  the 
nit  hftTing  by  the  eompromiae  eeeaed  to  he  »  pMper  nit,  and  that  thej  were  aoeordinglj 
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to  the  master,  whatever  might  arise  incidentally  in  the  coarse  of  the 
inquiry  before  him,— even  if  it  were  a  case  of  frand, — ^he  was  bonnd 
to  go  into,  though  it  might  not  be  strictly  matter  of  accoont  If  there 
had  been  any  reason  for  thinking  that  the  matter  was  not  a  fit  one  for 
a  reference  to  the  master,  that  should  have  been  suggested  when  the 
application  was  made  for  the  order.  But,  the  order  having  been  made, 
it  clearly  was  the  master's  duty  to  proceed  with  the  inquiry,  and  dispose 
of  the  whole  matter. 

Williams,  J. — ^I  am  of  the  same  opinion.    When  an  order  is  made 

under  the  statute,  referring  the  matter  to  the  master  or  other  arbitrator, 

it  is  his  duty  to  proceed  with  the  inquiry  just  in  the  same  manner  as  if 

*3621  ^^  ^^^  '''been  a  reference  under  a  iudge's  order  before  the  passbg 

-J  of  the  Common  Law  Procedure  Act. 

Crowder,  J. — I  am  of  the  same  opinion.  The  cause  having  been 
referred  to  him,  the  master  ought  to  have  proceeded  with  it.  The  mas- 
ter has  evidently  misapprehended  the  effect  and  intention  of  the  statute. 

WiLLBS,  J. — I  am  entirely  of  the  same  opinion.  The  master  has 
fallen  into  a  mistake  as  to  the  effect  of  the  reference  clauses  of  the 
Common  Law  Procedure  Act,  1854;  and  in  this  he  does  not  stand  alone. 
It  is  very  desirable  that  this  erroneous  impression  should  be  corrected. 
If  the  jurisdiction  of  the  court  or  judge  under  these  sections  was  to 
depend  upon  the  fact  of  the  matter  in  dispute  consisting  wholly  or  in 
part  of  matters  of  mere  account,  and  after  an  inquiry  before  the  arbi- 
trator or  master  it  should  turn  out  that  they  did  not  so  consist,  the  whole 
proceedings  would  have  fallen  to  the  ground.  But  the  legislature  have 
carefully  guarded  against  such  injustice,  by  providing  in  §  3  that  the 
order  to  refer  may  be  made  ^^if  it  shall  appear  to  the  satisfaction  of  the 
court  or  a  judge  that  the  matter  in  dispute  consists  wholly  or  in  part  of 
matters  of  mere  account,"  and  again  in  §  6,  that  ^Mf  upon  the  trial  of 
any  issue  of  fact  by  a  judge  under  this  act,  it  shall  appear  to  the  judge 
that  the  questions  arising  thereon  involve  matter  of  account  which  can- 
not conveniently  be  tried  before  him,  it  shall  be  lawful  for  him,  at  hii 
diBcretion^  to  order  that  such  matter  of  account  shall  be  referred,"  &c., 
— so  that  it  is  for  the  court  or  the  judge  to  determine  in  the  first  instance 
whether  or  not  the  matter  is  fit  to  be  referred.  The  order  being  made, 
it  is  the  duty  of  the  arbitrator  or  the  master  to  proceed  to  act  upon  it, 
and  not  to  canvass  the  propriety  of  the  order.  That  clearly  is  no  part 
^QgQ-i  of  his  duty.  I  have  thought  it  ^necessary  to  say  thus  much, 
^  though,  in  the  present  case,  I  think  the  matter  which  was  before 
the  master  was  strictly  and  properly  matter  of  account.  It  did  not 
cease  to  be  a  matter  of  account  because  one  party  sought  to  impugn  the 
correctness  of  the  account  produced  by  the  other.  The  rule  must  be 
made  absolute,  but  without  costs. 

Rule  absolute  accordingly.(a) 

(a)  That  the  eertifioate  be  let  aside  without  oosts,  and  the  cause  lefened  back  to  the 
■pen  the  teimi  and  in  the  maimer  mentioned  in  the  order  of  the  lit  of  Jnlj,  185T. 
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A  writ  of  rammons  issued  under  the  18th  section  of  the  Common  Law  Procedure  Aci»  1852 
(16  k  16  Vict  0.  76),  was  serred  on  the  17th  of  September  upon  a  British  subject  residing 
out  of  the  jurisdiction  (at  Jersey) :  on  the  27th  of  October,  the  plaintiflr  obtained  an  order 
for  leave  to  proceed,  and  filed  a  declaration  on  the  28th,  charging  the  defendant  with  a 
breach  of  promise  of  marriage  ^  but  the  affidavit  upon  which  the  order  was  obtained  was  not 
80  framed  as  to  bring  the  ease  within  the  statute. 

StmhU,  that  the  propriety  of  the  order  might  be  impeached  on  that  ground. 

But,  held,  that,  in  order  to  take  advantage  of  the  irregularity,  it  was  incumbent  on  the  defend- 
ant to  apply  within  a  reasonable  time,  according  to  the  exigency  of  the  135th  rule  of  Hilary, 
1853 ;  and  that  the  irregularity  was  waived  by  taking  the  declaration  out  of  the  office. 

On  the  12th  of  September  last,  a  writ  of  summoDS  in  the  form  eiven 
bj  the  18th  section  of  the  Common  Law  Procedure  Act,  1852  (15  &  16 
Viet.  c.  76),  issued  against  the  defendant,  a  British  subject  residing  in 
the  island  of  Jersey, — ^without  any  special  endorsement,  or  anything  on 
the  face  of  it  to  show  the  nature  of  the  cause  of  action, — and  was  duly 
served  there  (on  the  defendant  personally)  on  the  17th.  No  appearance 
having  been  entered  for  the  defendant  pursuant  to  the  exigency  of  the 
writ,  an  order  was  made  by  Martin,  B.,  on  the  27th  of  '"October,  f^qqa 
giving  the  plaintiff  liberty  to  proceed  by  filing  a  declaration.(a)   I- 

The  affidavit  upon  which  the  order  was  obtained  was  as  follows : — 
"  That  I  (the  plaintiff)  am  unmarried,  and  the  defendant  is  a  widower, 
residing  at  Briton  Lodge,  Bagot,  in  the  island  of  Jersey,  and  that  the 
said  defendant,  in  the  month  of  June,  1855,  and  afterwards,  r*o^e 
^proposed  to  marry  me,  and  thereupon  I  and  the  defendant  ^ 
agreed  to  marry  one  another:  and  I  say  that  I  have  hitherto  been  ready 
and  willing  to  marry  the  defendant,  but  the  said  defendant  hath  not 
married  me,  according  to  his  promise/' 

The  declaration  was  filed  on  the  28th  of  October,  and  was  as  fol- 
lows : — 

'^  Isabella  Bayne,  by,  &c.,  sues  Thomas  Furnell  Slack,  For  that  the 
plaintiff  and  defendant  agreed  to  marry  one  another,  and  a  reasonable 
time  for  such  marriage  has  elapsed,  and  the  plaintiff  has  always  been 
ready  and  willing  to  marry  the  defendant,  yet  the  defendant  has  neg- 

(o)  The  18th  section  of  the  Common  Law  Procedure  Act,  1852,  enacts,  that,  "in  ease  any 
defendant,  being  a  British  subject,  is  residing  out  of  the  jurisdiction  of  the  said  superior 
courts,  in  any  place  except  in  Scotland  or  Ireland,  it  shall  be  lawful  for  the  plaintiff  to  issue 
a  writ  of  summons  in  the  form  contained  in  the  schedule  (A.)  to  this  act  annexed,  marked  No. 
2,  which  writ  shall  bear  the  endorsement  contained  in  the  said  form,  purporting  that  such  writ 
it  for  service  out  of  the  jurisdiction  of  the  said  superior  courts;  and  the  time  for  appearance 
by  the  defendant  to  such  writ  shall  be  regulated  by  the  distance  from  England  of  the  place 
where  the  defendant  b  residing;  and  it  thall  he  law/tU/ur  the  court  or  judge,  upon  being  eatie- 
fi^  &y  affidavit  that  there  ie  a  eauee  of  action,  which  aroee  within  the  juriediction,  or  in  reelect 
of  the  breach  of  a  contract  made  within  the  Juriedietion,  and  that  the  unrit  ume  pereonallg  eerved 
upon  the  defendant,  or  that  reaeonable  efforte  were  made  to  effect  pereonal  eeroice  thereof  upon 
the  defendant,  and  that  it  came  to  hie  knowledge,  and  either  that  the  defendant  wilfully  ntgUcte 
to  appear  to  euck  writ,  or  that  he  ie  living  out  of  the  juriedietion  of  the  eaid  courte  in  order  to 
defeat  oad  delay  hie  creditore,  to  direct  from  time  to  time  that  the  plaintiff  ehall  be  at  liberty  to 
proceed  in  the  action  in  euch  manner  and  e^dject  to  eneh  conditione  ae  to  euch  court  or  judge  may 
eeemfit,  having  regard  to  the  time  allowed  for  the  defendant  to  appear  being  reaeonable,  and  to 
the  other  eircumetancee  of  the  com  :  ProTided  always,  that  the  plaintiff  shall  and  he  b  hereby 
lequired  to  prore  the  amount  of  the  debt  or  damages  claimed  by  him  in  such  action,  either 
before  a  jury  upon  a  writ  of  inquiry,  or  before  one  of  the  masters  of  the  said  superior  court! 
in  the  manner  hereinafter  (s.  94)  provided,  according  to  the  nature  of  the  case,  as  such  court  or 
judge  may  direct;  and  the  making  raeh  proof  shaU  be  a  condition  precedent  to  his  obtaiaiog 
Jmdgaeat^" 
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lected  and  refused  to  marry  the  plaintiff:   and  the  plaintiff 
8000Z." 

Endorsed  on  the  declaration  was  a  notice  to  plead  in  twenty-CMie  daja^ 
otherwise  judgment. 

On  a  former  day  in  this  term  (Not.  17)  and  after  the  drfendan£t 
attorney  had  taken  the  declaration  out  of  the  office, — upon  an  affidavit 
of  the  attorney,  that  '^  no  copy  of  the  order  giving  the  plaintiff  liberty 
to  proceed  had  been  served  on  the  defendant,  his  attorney  or  agent,  to 
the  best  of  the  deponent's  knowledge  and  belief,  and  that  he  (the  depo- 
nent) had  not  seen  the  order  or  any  copy  thereof,*' 

Field  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause  why  the 
writ  of  summons,  the  order,  and  all  subsequent  proceedings  should  not 
be  set  aside  for  irregularity.    He  submitted  that  the  affidavit  upon  which 
the  order  was  obtained  was  insufficient,  inasmuch  as  it  contained  no 
statement  that  the  alleged  promise  was  made  within  the  jurisdiction  of 
the  court,  or  that  the  defendant  was  within  the  jurisdiction.     rCocs- 
BURN,  G.  J. — If  the  contract  is  ambulatory,  and  the  defendant  a  Britidi 
subject,  is  it  not  within  the  jurisdiction  ?]    It  is  submitted  that  it  is  not 
4iogg-i       ^ Joyce  now  showed  cause  upon  an  affidavit  of  the  plaintiff's 
-'  attorney  stating  that  he  forwarded  the  declaration  on  the  Wik 
of  October  to  his  agent  in  Jersey,  together  with  a  copy  of  the  order  of 
Martin,  B.,  for  service  upon  the  defendant;  that  his  said  correspondent, 
on  the  12th  of  November  instant,  wrote  to  him  that  he  had  duly  served 
the  said  notice  and  copy  of  the  order  at  the  defendant's  lodgings  in  the 
Crescent,  Jersey,  by  leaving  the  same  with  the  defendant's  servant  there ; 
and  that  the  deponent  verily  believed  his  said  correspondent's  statement 
to  be  true.     The  application  is  too  late  ;  and  for  this  there  is  an  express 
authority  upon  this  very  section, — Hutton  v.  Whitehouse,  1  Hurlst.  h 
N.  82.t    There,  a  British  subject  residing  out  of  the  jurisdiction,  hav- 
ing been  served  with  a  writ  of  summons  under  s.  18,  and  not  having 
appeared,  a  judge's  order  was  made  that  the  plaintiff  should  be  at  liberty 
to  proceed :  judgment  was  signed  on  the  28th  of  November ;  and  on  the 
12th  of  March  the  defendant  applied  to  set  aside  the  proceedings,  on 
the  ground  that  the  cause  of  action  did  not  arise  within  the  jurisdiction 
of  the  court :  and  it  was  held  that  the  judge's  order  was  not  fH>id^  and 
that  the  application  was   too  late.     Martin,  B.,  there  says:   "The 
defendant  should  have  come  within  a  reasonable  time.    By  Reg.  Gen. 
H.  1858,  r.  185  (13  C.  B.  84  (E.  C.  L.  R.  vol.  76)),  no  application  to 
set  aside  process  or  proceedings  for  irregularity  shall  be  allowed,  unless 
made  within  a  reasonable  time.(a)    By  the  18th  section  of  the  Common 
Law  Procedure  Act,  1852,  power  is  given  to  the  court  or  a  judge  to 
direct  that  the  plaintiff  shall  be  at  liberty  to  proceed  with  the  action 
on  being  satisfied  that  the  cause  of  action  arose  within  the  jurisdic- 
tion.    If  the  judge  is  satisfied,  surely  there  is  jurisdiction.     It  is  no 
♦8671  *'*®^  jurisdiction,  merely  a  new  process."    [Willbs,  J. — ^The 
^   18th  section  says  that  it  shall  be  lawful  for  the  court  or  judge  to 
make  the  order  to  proceed,  ''  upon  being  satisfied  by  affidavit  that  tnero 
IS  a  cause  of  action  which  arose  within  the  jurisdiction,  or  in  respect  of 
the  breach  of  a  contract  made  within  the  jurisdiction,"  &c.     Here,  the 
learned  judge  was  not  satisfied  **by  affidavit,"  for  the  affidavit  is  sock 
that  no  one  eo%dd  have  held  it  sufficient.]    It  is  left  to  the  discretion  of 

(•)  •'Nor  if  the  pwtj  appljing  hai  Uken  a  freih  stop  «ft«r  knowledge  of  the  inegtM^" 
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the  judge.  All  th^t  the  statute  requires,  is,  that  the  judge  should  be 
satisfied ;  it  is  not  necessary  that  the  fact  should  exist.  [Cockburn, 
C.  J. — Exception  may  be  taken  to  the  jurisdiction,  by  way  of  appeal.] 
Here,  the  defendant  was  personally  served  with  the  writ  of  summons  at 
Jersey  on  the  17th  of  September,  1857 :  the  order  to  proceed  was 
obtaJDed  on  the  27th  of  October,  and  no  application  was  made  to  the 
court  until  the  17th  of  November.  [Williams,  J. — When  was  the  order 
served  ?j  It  does  not  appear.  [Cockburn,  G.  J. — The  suggestion  on 
the  part  of  the  defendant  is,  that  it  was  never  served  at  all.  If  it  had 
been  served,  the  plaintiff  might  have  said  so  in  his  affidavit.]  Then,  the 
defendant  has  submitted  to  the  jurisdiction.  In  Forbes  v.  Smith,  .10 
Exch.  717,t  a  British  subject  residing  in  France  was  there  served  with  a 
writ  of  summons  in  the  form  prescribed  by  the  18th  section  of  the  Com- 
mon Law  Procedure  Act,  1852.  The  writ  was  specially  endorsed  with 
a  claim  in  respect  of  promissory  notes  made  at  Calcutta.  The  defend- 
ant appeared  to  the  writy  and,  after  declaration,  found  that  the  cause  of 
action  did  not  arise  within  the  jurisdiction  of  the  court,  and  was  not 
in  respect  of  the  breach  of  a  contract  made  within  the  jurisdiction ; 
whereupon  he  applied  to  set  aside  the  writ  and  proceedings  under  it: 
and  it  was  held,  that  there  was  no  irregularity  in  the  writ  itself,  and  that 
the  defendant,  by  appearing,  had  giv&B  the  court  jurisdiction.  And 
*Parke,  B.,  said :  ^'  The  writ  is  perfectly  regular.  The  statute  r>icQgo 
does  not  require  either  a  statement  in  the  writ  itself,  or  an  affi-  *- 
davit  before  issuing  it,  that  the  cause  of  action  arose  within  the  jurisdic- 
tion of  the  superior  courts.  Therefore,  there  is  no  irregularity  in  the 
writ  itself,  although  the  substituted  mode  of  proceeding  under  it  could 
not  be  applied  unless  the  cause  of  action  arose  within  the  jurisdiction  of 
the  court,  or  was  in  respect  of  a  breach  of  contract  (a)  made  within  the 
jurisdiction.  But  then  the  defendant  has  appeared  ;  and  I  think  that, 
after  appearance,  this  application  cannot  be  granted.  It  is  indeed  said 
that  the  defendant  appeared  because  he  could  not,  until  declaration,  tell 
what  the  plaintiffs  were  going  for.  If  so,  the  motion  ought  not  to  have 
been  to  set  aside  the  writ,  but  the  appearance,  on  the  ground  that  it  was 
entered  improvid^.  I  will  not  say  that  in  this  case  such  an  application 
would  have  been  successful,  because  the  endorsement  on  the  writ  gives 
information  to  the  defendant  that  the  cause  of  action  arose  in  Calcutta^. 
At  all  events,  the  defendant  ought  not  to  have  appeared,  and,  having 
done  so  voluntarily,  he  has  given  the  court  jurisdiction.  I  agree,  that, 
before  declaration,  there  may  be  difficulty  in  knowing  whether  the  cause 
of  action  in  respect  of  which  the  plaintiff  is  suing  arose  abroad  or  in 
this  country ;  but  that  may  be  obviated  by  applieation  to  a  judge  for 
particulars."  Here,  the  defendant  has  not  appeared ;  but  he  has  taken 
the  declaration  out  of  the  office ;  and  that,  according  to  Caswall  v. 
Martin,  2  Stra.  1072,  which  has  never  been  overruled,  cures  all  defects 
in  the  process.  [Cockburn,  G.  J. — We  must  hear  what  Mr.  Field  has 
to  say  upon  the  subject  of  the  waiver.] 

Fields  in  support  of  his  rule. — There  can  be  no  waiver  *with-  r^cogg 
oat  knowledge  or  means  of  knowledge  of  the  irregularity  to  be  '- 
waived.     The  writ  was  general,  and  gave  the  defendant  no  information 
ss  to  the  nature  of  the  alleged  pause  of  action.     Un^il  explained  by  the 

(a)  **  Tli«  broftch  of  •  ooniract." 

VOL.  m.  N.  B. — 15 
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declaration,  the  defendant  could  not  know  that  it  was  songht  to  charge 
him  in  respect  of  the  breach  of  a  contract  made  out  of  the  jurisdiction. 
[CocEBURN,  C.  J. — In  Forbes  v.  Smith,  10  Ezch.  717,t  the  objection 
was  to  the  writ  itself.  Here,  the  writ  only  becomes  bad  by  matter  ex 
post  facto.  That  certainly  distinguishes  the  cases.  Willes,  J. — The 
rule  185  of  Hilary,  1853,  says  that  the  proceedings  shall  not  be  set 
aside  '^  if  the  party  applying  has  taken  a  fresh  step  after  knowledge  of 
the  irregularity."  The  aefendant  does  not  tell  us  whether  he  had  such 
knowledge  or  not.]  He  was  never  served  with  the  order  to  proc^d. 
[WiLLBS,  J. — He  clearly  had  the  means  of  knowledge :  for,  the  affidavit 
upon  which  the  order  was  made  must  have  been  filed.(a)  Crowder,  J. 
— You  appear  for  the  defendant,  and  yet  you  have  no  affidavit  from  him 
negativing  the  service  of  the  order  or  stating  that  he  was  out  of  the 
jurisdiction  of  the  court  when  the  promise  was  alleged  to  have  been 
made  or  broken.]  The  plaintiff's  affidavit  at  least  shows  that  the  order 
was  served  out  of  the  jurisdiction. 

GocKBURN,  G.  J. — The  general  rule  is,  that  taking  a  step  with  knov- 
ledge  or  the  means  of  knowledge  of  a  previous  irregularity,  operates  u 
a  waiver.  If  the  client  or  his  attorney  had  sworn  that  he  was  in  igno- 
rance as  to  the  nature  of  the  alleged  cause  of  action  when  the  declara- 
tion was  taken  out  of  the  office,  tnis  might  have  formed  an  exception  to 
the  general  rule.  But  there  is  nothing  to  show  that  the  defendant's 
attorney  when  he  took  out  the  declaration  had  not  seen  the  affidarit 
*8701  ^P^^  '''which  the  order  was  obtained.  At  all  events,  he  had  the 
-^  means  of  informing  himself  of  its  contents.  If  he  had  the 
means  of  knowing  what  that  document  would  have  shown  him,  be  has 
waived  the  irregularity.  The  rest  of  the  court  concurring, 

Rule  discharged,  the  plaintiff's  costs  to  be  costs  m  the  cause. 

(a)  It  oaght  to  haye  been;  but  in  tbis  oue  it  wa«  notfiUd, 
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^ttCBre,  wbether  tbe  assignee  of  the  reyenion  can  arail  bimself  of  a  forfeiture  arising  out  6f » 
breach  of  a  coTonant  to  complete  the  premises  demised  (in  carcase)  within  a  given  time,-^ 
breach  haying  been  incurred  before  the  assignment  to  him  f 

A  lease  was  granted  of  a  piece  of  land  with  two  messuages  thereon  in  course  of  erection,  wi'i 
a  coyenant  bjr  the  lessee  to  complete  the  messuages  within  two  months,  and  aUo  to  ke«p 
**  the  said  messuages  or  tenements  and  premises  in  repair  during  the  term/' — ^with  a  prorbo 
for  forfeiture  for  breach  of  any  of  the  coyenants.  The  premises  neyer  were  finished,  acd 
were  much  dilapidated : — Held,  that  a  forfeiture  was  incurred  by  the  breach  of  the  coveuct 
to  repair,  in  respect  of  which  forfeiture  the  assignee  of  the  reversion  might  sue. 

This  was  an  action  to  recover  the  possession  of  two  plots  or  pieces 
of  ground,  two  messuages,  four  out-buildings,  with  the  appurtenances, 
situate  and  being  in  Northumberland  Park,  Tottenham,  in  the  county  of 
Middlesex. 

The  action  was  brought  by  the  assignees  of  the  reversion,  under  tbe 
proviso  for  re-entry  contained  in  a  lease. 

The  cause  was  tried  before  Crowder,  J.,  at  the  first  sitting  at  West- 
minster in  Trinity  Term  last.  By  lease  of  the  15th  of  June,  1853, 
made  between  Charles  Ansell  of  the  first  part,  Benjamin  Chandler  of 
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the  second  part,  and  James  Stephen  Herring  (the  defendant)  of  the 
third  part,  it  was  witnessed,  that,  in  consideration  of  the  defendant  (the 
lessee)  having  erected  the  messuages  thereinafter  demised,  and  of  the 
rent  and  covenants  thereinafter  reserved  and  contained,  the  lessor,  at 
the  ^request  of  Chandler,  testified,  &c.,  demised  unto  the  lessee,  ruton-t 
all  that  plot  or  parcel  of  ground,  &;c.,  together  with  the  mes-  ^ 
Buages  or  tenements  then  lately  erected  and  built  thereon,  &c.,  to  hold 
the  same  unto  the  lessee,  his  executors,  administrators,  and  assigns,  for 
the  term  of  ninety-nine  years  from  the  24th  of  June,  1851,  at  the  rent 
of  a  pepper-corn  for  the  first  thirty  months,  and  at  the  yearly  rent  of  7^. 
for  each  of  the  said  two  messuages  during  the  remainder  of  the  term. 
The  lease  contained,  inter  alia,  a  covenant  by  the  lessee  that  he  would, 
at  his  own  costs  and  charges,  within  two  calendar  months  from  the  date 
of  the  lease,  finish  and  complete  in  all  respects  fit  for  habitation  and 
use,  and  in  a  good  and  workmanlike  manner,  with  sound  and  proper 
materials,  the  said  two  several  messuages,  with  suitable  and  proper  offices 
thereto,  and  the  necessair  sewers,  drains,  fences,  walls,  pavements,  rail- 
ings, and  other  thmgs ;  And  aUo  should  and  would,  at  his  and  their  own 
costs  and  charges,  when,  where,  and  as  often  as  need  should  be  during 
the  said  term,  well  and  sufficiently  repair,  maintain,  paint,  pave,  scour, 
emptv,  cleanse,  amend,  and  keep  the  said  messuages  or  tenements  and 
premises,  and  all  the  party  and  other  walls  thereof,  and  all  the  glass 
and  other  windows,  window-shutters,  doors,  locks,  fastenings,  partitions, 
ceilings,  floors,  chimney-pieces,  shelves,  water-closets,  cisterns,  pave- 
ments, privies,  fences,  sinks,  drains,  sewers,  watercourses,  wavs,  paths, 
and  passages  thereto  belonging,  or  which  thereafter  should  belong  to 
the  same,  with  all  necessary  reparations,  paintings,  cleansings,  and 
amendments  whatsoever.  The  lease  also  contained  the  usual  covenant 
to  paint  the  exterior  wood  and  iron-work  once  in  every  three  years,  and 
s  proviso,  that,  in  case  of  the  breach,  non-performance,  or  non-observ- 
ance of  all  or  any  of  the  covenants  therein  contained  on  the  part  of  the 
lessee  to  be  performed,  observed,  and  kept,  it  should  be  ^lawful  r^tQ^o 
for  the  lessor,  his  heirs  or  assigns,  to  re-enter  upon  the  said  ^ 
premises,  and  the  same  to  have  again  as  in  his  or  their  former  estate. 

By  indentures  of  the  10th  of  August,  1854,  Ansell  conveyed  the 
premises  in  fee  to  Chandler,  subject  to  the  lessee's  interest.     ^  . 

On  the  11th  of  August,  1854,  Chandler  mortgaged  to  Feltham  and 
others,  subject  to  the  lease. 

On  the  Ist  of  August,  1856,  Feltham  and  others  assigned  to  the 
plaintiiTs,  subject  to  the  lease. 

At  the  time  of  the  grant  of  the  lease  of  the  15th  of  June,  1853,  the 
two  messuages  were  in  carcase  only,  but  roofed  in;  and  they  never  were 
finished.  And  it  was  proved,  that,  at  the  time  the  action  was  brought, 
the  roofs  were  much  dilapidated.  Rent  had  been  received  under  the 
lease  after  the  expiration  of  the  two  months  within  which  the  messuages 
were  by  the  covenant  to  have  been  completed. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  right  of  entry 
for  condition  broken  was  not  assignable  or  assigned  to  the  plaintiff,  that 
tlie  forfeiture  in  respect  to  the  non-completion  of  the  messuages  had 
been  waived  by  the  lessor's  acceptance  of  rent,  and  that  the  covenant  to 
repair  did  not  attach  until  the  premises  had  been  completed. 
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A  verdict  having  been  found  for  the  plaintiff,  the  points  made  bebg 
reserved, 

Honymany  in  Trinity  Term  last,  obtained  a  rale  nisi  to  enter  arerdict 
for  the  defendant,  or  a  nonsuit,  on  the  grounds, — ^^  first,  that  the  rigkt 
of  entry  for  a  condition  broken  is  not  assignable, — secondly,  that  %m 
right  of  entry  had  been  waived  by  the  lessor, — thirdly,  that  such  riglt 
of  entry  was  not  assigned  to  the  plaintiffs, — fourthly,  that  the  cayenaBt 
to  repair  did  not  attach."  He  referred  to  Hunt  v.  Bishop,  8  Ezcb.  6Td,t 
and  Hunt  v.  Remnant,  9  Exch.  685.t 

*WIW\  *^'  Hdwardi  now  showed  cause. — ^It  may  be  conceded  that  i 
J  right  of  re-entry  for  condition  broken  is  not  assignable.  If  the 
covenant  to  complete  the  messuages  within  two  months  wasexhanstedat 
the  expiration  of  the  two  months,  the  assignee  would  have  no  right  to 
avail  himself  of  that  forfeiture :  but,  if  it  be  (as  it  is  submitted  it  bi  i 
continuing  covenant,  to  finish  the  houses  during  the  term,  then  there  is 
a  continuing  breach,  in  respect  of  which  the  assignee  might  m, 
[Growdbr,  J. — There  was  a  complete  breach  of  the  covenant  before  the 
assignment  to  the  plaintiffs.]  There  was.  Suppose  no  time  had  been 
limited  by  the  covenant  for  the  completion  of  the  houses,  the  lessee  wouli 
not  have  had  the  whole  term  for  the  purpose:  the  law  would  ha?e  inpliei 
a  reasonable  time.  All  that  this  covenant  does,  is  to  fix  upon  two  nontb 
as  a  reasonable  time  for  the  purpose.  It  is  a  covenant  which  mns  vitii 
the  reversion.  The  cases  cited  have  no  application.  In  Hunt  v.  Bishop, 
there  was  no  question  whether  the  breach  was  a  continuing  one  or  Bot: 
and  in  Hunt  v.  Remnant,  all  that  was  decided  was,  that  the  aasigmneat 
did  not  show  any  intention,  or  use  sufiicient  words,  to  pass  a  right  of 
entry.  If  this  be  held  not  to  be  a  continuing  breach,  the  conseqaenK 
will  be  that  the  lessor  must,  in  all  cases  of  building  leases,  insist  npoc 
the  covenant  to  erect  and  complete  being  strictly  performed  within  tise 
time  limited.  Then,  as  to  the  alleged  waiver,  it  was  distinctly  held  io 
Doe  d.  Boscawan  t;.  Bliss,  4  Taunt.  785,  that  a  lessor  who  has  a  right  of 
re-entry  reserved  on  breach  of  a  covenant  not  to  underlet,  does  not,  on 
waiving  his  re-entry  on  one  underletting,  lose  his  right  to  re-enter  on  ^ 
subsequent  underletting;  (a)  nor,  by  waiving  his  right  to  re-enter  on  s 
4,074-1  breach  of  a  covenant  *to  repair,  does  he  waive  his  re-entry  on  a 
^  subsequent  want  of  repairs.  [Gogkburn,  C.  J. — ^You  need  ikh 
labour  that  point.]  Then,  as  to  the  covenant  to  repair, — it  is  said  tbs: 
cannot  attach  until  the  premises  were  completed.  That  argument,  :f 
allowed  to  prevail,  would  have  this  absurd  consequence,  that  the  lessees 
failure  to  perform  one  covenant  would  form  an  excuse  for  his  breach  0: 
another  and  independent  covenant.  [Willbs,  J. — The  covenant  nov 
under  consideration,  is,  to  repair  that  which  is  demised.  Growper,  i- 
— It  was  proved  that  the  roofs  of  the  carcases  were  out  of  repair  »<i 
ruinous.]  The  lessee  was  at  all  events  bound  to  keep  the  premises  in 
repair  such  as  they  were.  He  was,  moreover,  bound  under  this  corenant 
to  put  them  in  repair. 

Monymanj  in  support  of  the  rule. — Hunt  «.  Bishop  and  Hoot  r. 
Remnant  are  distinct  authorities  to  show  that  the  right  of  entry  for 
condition  broken  is  not  assignable:  and  here  there  was  a  complete 
breach  of  the  covenant  to  complete  the  messuages  before  the  assignment 

(a)  Unl«u  th«  Sni  nnderietUng  was  by  Uoenie;  for,  then,  the  feifelluare  obm  wtirti,  At 
oondilton  if  goae  for  erer.    Dnmpoi^i  Cmo,  4  Co.  Bop.  119. 
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to  the  plaintiffs.  [Williams,  J. — Does  not  the  coyenant  to  repair 
equally  apply  to  the  premises  though  unfinished  ?  The  lessee  coYenants 
to  keep  the  ''  messuages"  in  repair,  and  that  is  a  covenant  which  runs 
irith  the  reversion :  carcases  are  messuages.]  The  lessee  is  to  complete 
the  messuaees,  and  aho  to  keep  them  in  repair,  that  is,  when  completed. 
The  whole  K>rms  in  effect  one  covenant.  [Growder,  J. — Your  construc- 
tion makes  it  necessary  to  insert  the  words,  'When  completed." 
CocKBURN,  C.  J. — Is  it  any  answer  to  an  action  for  a  breach  of  the 
covenant  to  repair,  for  the  lessee  to  say  that  he  is  absolved  from  the 
consequences  of  that  breach,  because  he  has  failed  to  perform  another 
covenant?]  The  construction  contended  for  does  not  oust  the  plaintiffs 
of  all  remedy:  it  only  operates  to  bar  the  forfeiture:  the  plaintiffs  may 
Btill  sue  for  the  breach  '''of  the  first  covenant, — supposing  the  two  r^coyc 
oovenants  to  be  divisible.  ^ 

CocKBURN,  C.  J. — ^It  is  unnecessary  to  decide  the  first  question.  There 
haying  been  a  clear  breach  of  the  covenant  to  repair,  the  plainti&  are 
entitled  to  retain  their  verdict. 

Williams,  J. — ^I  also  am  clearly  of  opinion  that  the  right  of  entry  in 
respect  of  the  breach  of  the  covenant  to  repair  is  perfect. 

Crowdbr,  J. — ^At  the  trial  I  was  inclinea  to  agree  with  the  defend- 
ant's view  as  to  the  first  covenant,  though  I  cannot  say  I  am  disposed 
now  to  adhere  to  that  opinion.  It  is,  however,  quite  clear  that  the  cove- 
nant to  repair  has  been  broken. 

WiLLBS,  J. — ^It  is  perfectly  clear  that  the  covenant  to  repair  applies  to 
the  messuages  as  demised.  I  must  confess  I  should  have  thought  that 
the  former  covenant  ran  with  the  land  in  favour  of  the  assignee  of  the 
reversion.  It  is  enough,  however,  for  the  present  purpose  to  decide  the 
other  point.     The  rule  must  be  discharged.  Rule  discharged. 


•REGISTRATION  APPEALS.  [*876 

(UNDER  6  &  7  VICT.  o.  18). 

County  of  GLAMORGAN. 

PHILIP  DAYIES,  Appellant,  THOMAS  HOPKINS,  Respondent. 

Nov,  16. 

The  nfieiniey  of  a  noUoe  ef  claim  under  the  0  A  7  Viet  e.  IS,  i.  4,  if  for  the  oreneen ;  and, 
where  thej  haye  aoted  npon  It,  hj  inierting  the  elaimantTi  name  in  their  liit,  pursuant  to 
>•  5,  it  ii  not  eompetent  to  the  reybing  harriater  to  inquire  whether  its  form  is  in  oomplianee 
vith  the  statute. 

Whether  sooh  notice  requiies  the  per§oHal  signature  of  the  elaimaat,— guar*  / 

At  a  court  holden  for  the  revision  of  the  Ibts  of  voters  for  the  county 
of  Glamorgan,  at  Neath,  Philip  Davies,  of  Cattle  Street,  Neath,  duly(a) 
objected  to  Thomas  Davies,  whose  name  appeared  on  the  list  of  claim- 
ants for  the  hamlet  of  Goedfrank,  in  the  said  county,  and  proved  that  he 
gave  the  notices  required  by  the  6  &  7  Vict.  c.  18,  and  called  upon  the 


(a)  The  eaae  ought  upon  the  Cmc  of  it  to  show  that  the  party  ol^oeting  is  entitled  to  ohjeel^ 
fttt  he  is  on  the  register  of  TOteff :  see  •  A  7  Viet  e.  18,  m,  7, 17. 
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revising  barrister  to  require  proof  that  Thomas  Davies  gave  due  notice 
of  his  claim  to  the  overseers  of  the  said  hamlet. 

The  revising  barrister  doubted  whether  he  had  power  to  require  sock 
proof  from  the  claimant,  when  his  name  had  been  inserted  and  publisbed 
in  the  list :  but,  assuming  that  he  had  such  power,  he  required  him  to 
prove  his  notice  of  claim ;  and  thereupon  a  notice  of  claim  in  proper 
form,  and  corresponding  with  the  entry  in  the  list,  was  prodaoed  and 
proved  to  have  been  delivered  to  the  overseers  in  due  time;  bnt  tke 
claimant's  name  at  the  foot  of  the  notice  was  not  written  by  him,  bat  bj 
another  at  his  request. 

*^n'\       '^^^  revising  barrister  held  this  notice  sufficient;  and,  ^tke 
^  claimant  having  proved  his  qualification  as  stated  in  the  list,  to 
his  satisfaction,  he  retained  his  name  thereon. 

The  questions  for  the  opinion  of  the  court  were, — ^first,  whether  the 
revising  barrister  ought  to  have  put  the  claimant  to  proof  of  his  cltim,— 
and,  if  so,  secondly,  whether  the  notice  of  claim  was  sufficient 

The  validity  of  the  claims  of  three  other  persons  on  the  same  list 
having  been  determined  by  the  revising  barrister  on  the  same  points  of 
law,  their  cases  were  consolidated  with  the  principal  case. 

If  the  court  should  be  of  opinion  that  the  revising  barrister  oaght  to 
have  required  proof  of  the  notice,  and  that  the  notice  was  insufficient, 
the  list  of  the  said  hamlet  of  Goedfrank  was  to  be  amended,  by  striking 
out  the  names  of  Philip  Davies  and  the  said  three  other  persons. 

Kinglake^  Serjt.,  for  the  appellant. — ^Two  questions  are  presented  for 
the  opinion  of  the  court,^-one,  whether  a  notice  of  claim  under  the  4tb 
Section  of  the  6  &  7  Vict.  c.  18,  requires  the  penonal  signature  of  the 
party  claiming, — the  other,  whether  the  fact  of  the  overseers  hsring 
published  the  list  with  the  party's  name  therein  raises  a  presumption 
that  it  is  properly  put  there,  so  as  to  preclude  any  inquiry  as  to  the  suf- 
ficiency of  the  notice.  1.  The  4th  section  of  the  act  requires  the  notice 
of  claim  to  be  signed  by  the  party.  It  enacts  "  that  the  overseers  of  the 
poor  of  every  parish  and  township  shall,  on  or  before  the  20th  of  Jane 
in  every  year,  publish  a  notice  according  to  the  form  numbered  2  in  the 
schedule  (A.),  having  first  signed  the  same,  requiring  all  persons  entitled 
to  vote  in  the  election  of  a  knight  or  knights  of  the  shire  to  serve  in 
parliament  in  respect  of  any  property  situate  wholly  or  in  part  within 
*3781  ^^^^  parish  or  township,  who  '''shall  not  be  upon  the  register  of 
^  voters  then  in  force,  and  also  all  persons  so  entitled  as  aforesaii 
who,  being  upon  such  register,  shall  not  retain  the  same  qualification  or 
continue  in  the  same  place  of  abode  as  described  in  such  register,  and 
who  are  desirous  of  having  their  names  inserted  in  the  register  about  to 
be  made,  to  give  or  send  to  the  said  overseers,  on  or  before  the  20th  of 
July  then  next  ensuing,  a  notice  in  writing,  by  them  signed^  of  their 
claim  to  vote  as  aforesaid ;  and  every  such  person,  and  any  person  who, 
being  upon  such  register,  may  be  desirous  to  make  a  new  claim,  shall,  on 
or  before  the  said  zOth  of  July,  deliver  or  send  to  the  said  overseers  a 
notice,  signed  by  him^  of  his  claim,  according  to  the  form  of  notice  set 
forth  in  that  behalf  in  the  said  form  numbered  2,  or  to  the  like  effect." 
The  7th  section,  which  provides  for  the  notice  of  objection^  in  like  man- 
ner requires  that  *'  every  such  notice  of  objection  shall  be  signed  bj  the 
party  so  objecting  as  aforesaid :"  and  this,  it  has  been  held,  must  be  the 
personal  signature  of  the  objector  himself:  Toms,  app.,  Cuming,  mf* 
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8  Scott  N.  R.  910,  7  M.  4;  G.  88  (E.  C.  L.  R.  vol.  49),  1  Lutw.  Reg. 
Cas.  200, — decided  upon  the  authority  of  Hyde  v.  Johnson,  2  N.  G.  776 
(E.  0.  L.  R.  vol.  29),  3  Scott  289.     [Cockburn,  C.  J.— Is  it  not  enough 
that  the  revising  barrister  has  before  him  the  list  of  claimants  prepared 
by  the  overseers  ?     Must  he  call  for  proof  of  notice  in  each  case  ?]     A 
proper  notice  of  objection  having  been  given,  the  whole  title  of  the 
claimant  to  have  his  name  upon  the  register  is  put  in  issue.    [Growder, 
'J. — ^Was  Hyde  v,  Johnson  cited  with  approbation  in  Toms,  app.,  Cuming, 
resp.  ?]     It  was  referred  to  by  Cresswell,  J.,  during  the  argument,  and 
is  noticed  by  Tindal,  0.  J.,  in  the  considered  judgment  of  the  court. 
^^  The  natural  meaning  of  the  words,"  says  that  learned  judge,  *'  is,  that 
there  shall  be  a  personal  signature.     And  there  is  great  reason  and  good 
sense  in  such  an  enactment.     If  the  objector  were  '^'unknown,    ri^onq 
and  was  at  liberty  to  get  some  one  else  to  sign  the  notice,  there   *- 
might  be  great  difficulty  in  obtaining  costs  from  him.     Some  shuffling 
person  might  be  put  forward  in  his  stead ;  and  great  inconvenience  and 
vexation  might  be  the  result.     The  case  of  Hyde  v.  Johnson  corrobo* 
rates  the  propriety  of  this  interpretation  of  the  clause  in  question.     2. 
The  next  question  is,  whether,  a  notice  of  claim  having  been  sent  in, 
and  published  by  the  overseers,  the  claimant  may  not  still  be  called  on 
to  prove  his  notice  of  claim  as  part  of  his  title  to  be  on  the  register. 
By  the  3d  section,  the  clerk  of  the  peace  is  directed  to  send  to  the  over- 
seers his  precept  requiring  them  to  give  notice  to  all  persons  entitled  to 
Tote,  to  come  in  and  make  their  claims.     By  s.  2,  the  overseers  are 
directed  to  issue  a  notice  to  that  effect  in  the  form  given  in  the  schedule, 
and  thereupon  the  claimants  are  to  forward  them  the  notice  already  men- 
tioned.    Then  by  s.  5  the  overseers  are  required  to  prepare  a  list  of  such 
claimants ;  which  list  (by  s.  6),  together  with  the  copy  of  the  register  of 
the  preceding  year,  is  to  be  deemed  to  be  the  list  of  voters  of  such 
parish  or  township,  to  be  submitted  to  the  barrister  for  revision.     The 
7th  section  gives  any  person  on  the  register  a  right  to  object  to  any 
other  person  therein  as  not  entitled  to  be  upon  it.     And  by  s.  8,  a  list 
of  the  persons  objected  to  is  to  be  published.     By  s.  34,  the  overseers 
are  required  to  attend  the  court  to  be  held  for  revising  the  lists  relating 
to  their  parish  or  township,  and  to  deliver  to  the  barrister  holding  such 
court  the  original  notices  of  claim  and  notices  of  objections  so  given  to 
them  as  aforesaid.     And  the  duties  of  the  revising  barrister  are  defined 
by  8.  40,  which,  amongst  other  things,  enacts,  that,  *^  where  the  name 
of  any  person  inserted  in  any  list  of  voters  shall  have  been  objected  to 
bj  the  overseers,  or  by  any  other  person,  and  such  other  person  so  tjicooa 
objecting  shall  appear  by  himself,  or  by  some  one  on  his  '"behalf,   ^ 
in  support  of  such  objection,  and  shall  prove  that  he  gave  the  notice  or 
notices  respectively  required  by  this  act  to  be  given  by  him,  every  such 
barrister  shall  then  require  it  to  be  proved  that  the  person  so  objected  to 
>vas  entitled  on  the  last  day  of  July  then  next  preceding  to  have  hia 
name  inserted  in  the  list  of  voters  in  respect  of  the  qualification  described 
in  such  list ;  and,  in  case  the  same  shall  not  be  proved  to  the  satisfaction 
of  snch  barrister,  or  in  case  it  shall  be  proved  that  such  person  was  then 
incapacitated  by  any  law  or  statute  from  voting  in  the  election  of  members 
to  serve  in  parliament,  such  barrister  shall  expunge  the  name  of  every 
finch  person  from  the  said  lists."    [Cockburn,  C.  J. — ^You  construe  the 
words  at  the  end  of  s.  40  to  have  reference,  not  merely  to  whether  tho 
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le  analifioation  deBcribed  in  the  list,  but  whether 


party  has  the  qnalifioation  described  in  the  list,  but  whether  he  has  com- 
plied with  all  the  requisites  of  the  act  ?]  Precisely  so :  his  whole  tide 
to  be  on  the  register  is  in  issue.  [Growder,  J. — Can  you  assign  any 
reason  for  holding  this  to  be  an  available  objection  ?]  The  same  that  is 
assigned  by  Tindal,  C.  J.,  in  Toms,  app.,  Cuming,  reap.,  yiz.  the  diffi- 
culty in  obtaining  costs,  if  the  notice  were  permitted  to  be  signed  by  t 
third  party.  [Williams,  J. — The  objector  cannot  be  founding  his 
objection  upon  the  want  of  signature  by  the  claimant  himself;  for,  that 
is  a  matter  which  he  could  know  nothing  about.]  The  simple  question 
is,  whether  the  voter  has  complied  with  the  act,  by  taking  the  interme- 
diate steps  necessary  to  entitle  him  to  be  placed  upon  the  register.  Bar- 
ton, app.,  Gery,  resp.,  5  C.  B.  7  (E.  C.  L.  R.  vol.  57),  2  Lutw.  Beg. 
Cas.  4,  shows  how  strict  a  construction  the  court  will  put  upon  the  statute 
with  regard  to  claims.  [Williams,  J. — ^There  was  no  other  list  there 
than  the  old  register.  Crowder,  J.,  referred  to  Hanaford,  app.,  White- 
way,  resp.,  1  C.  B.  N.  S.  (E.  C.  L.  R.  toI.  87),  where  it  was  held  that 
a  notice  of  objection  sent  by  post,  pursuant  to  the  6  &  7  Vict.  c.  18, 8. 
^oo-f -1   100,  is  not  vitiated  by  "^the  fact  of  the  postmaster  having  received 

-'  it  out  of  the  usual  hours  of  business  prescribed  by  the  postmaster- 
general.] 

Macnamaray  for  the  respondent.-*2.  The  revising  barrister  was  not 
bound  to  put  the  claimant  to  proof  of  his  notice  of  claim :  and,  if  he 
were,  the  notice  was  sufficient.  The  object  of  the  notice  having  been 
accomplished  by  the  placing  of  the  party's  name  in  the  list  of  claimants, 
there  is  an  end  of  all  inquiry  upon  the  subject.  By  s.  5,  the  overseers 
are  to  place  upon  the  list  of  clamiants  the  names  of  all  persons  who  on 
or  before  the  20th  of  July  then  next  preceding  shall  have  claimed  accord- 
ing to  s.  4.  In  so  doing,  they  are  performing,  not  a  mere  ministerial 
duty,  but  one  of  a  judiciu  nature,  which  it  will  be  presumed  is  done  pro- 
perly, and  is  not  reviewable  by  the  revising  barrister.  [Cockburn,  C. 
J.— Suppose  the  overseers  put  one  on  the  list  who  had  never  made  any 
claim  at  all  ?]  Even  then,  it  is  submitted,  the  revising  barrister  would 
have  no  power  to  question  it.  Where  a  party  complains  that  he  is 
omitted  from  the  list,  although  he  has  given  due  notice  of  his  claim,  it  is 
but  reasonable  that  he  should  be  put  to  proof  of  the  fact:  and  this 
accounts  for  the  difference  of  language  used  in  s«  87.  In  the  case  of  i 
claim  by  a  borough  voter  under  s.  15,  he  is  not  in  terms  required  to  sign 
the  notice,  and  yet  the  form  in  the  schedule  (B.)  No., 6,  is  the  same  as 
that  under  s.  4.  The  40th  section,  which  defines  the  duties  of  the 
revising  barrister,  only  authorizes  him  to  expunge  the  voter's  name 
where  he  shall  fail  to  prove  to  his  satisfaction  that  he  is  entitled  to  have 
his  name  inserted  in  the  list  of  voters  in  respect  of  the  qualification 
described  in  the  list.  The  41st  section  gives  the  revising  barrister  power 
to  determine  upon  the  validity  of  ^^  claims  and  objections.'*  but  not  of 
^3821  ''^^^'^^^•"     ^^^  allowance  *of  costs  by  the  revising  barrister  is 

^  regulated  by  s.  46;  but  the  court  will  not  merely  upon  a  question 
of  costs  impede  the  exercise  of  the  franchise^  By  s.  51,  the  revising 
barrister  is  empowered  to  fine  the  overseers  for  any  wilful  neglect  of  duty, 
—amongst  others,  wilfully  and  without  any  reasonable  cause  omitting  the 
name  of  any  person  duly  qualified  to  be  inserted  in  the  list :  and  this 
the  legislature  evidently  thought  a  sufficient  guarantee  for  the  due  per- 
formiudce  of  this  part  of  their  duty.    1.  Then,  as  to  the  sufficiency  of 
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the  notice.  Assuming  that  the  revising  barrister  had  power  to  call  upon 
the  claimant  to  prove  that  due  notice  was  given,  it  is  submitted  that  the 
personal  signature  of  the  party  is  not  necessary,  but  that  the  notice  may 
be  signed  by  another  in  his  name  and  at  his  request.  [Crowder,  J. 
^That  point  is  decided  against  you  in  the  two  cases  referred  to,  of 
Hyde  o.  Johnson,  and  Toms,  app.,  Cuming,  resp.  However  erroneous 
▼e  may  think  those  decisions,  we  cannot  overrule  them.  Willes,  J. — 
They  may  probably  be  questioned  in  a  court  of  error ;  but  not  here.]  The 
eircumstanee  of  there  being  no  appeal  from  the  decision  of  this  court  in 
these  cases,  would  probably  take  them  out  of  the  ordinary  rule.  In 
Morgan,  app.,  Parry,  resp.,  17  G.  B.  834  (E.  G.  L.  B.  vol.  84),  the  13th 
BectioD,  which  requires  the  lists  of  voters  prepared  by  the  overseers  to  be 
iigned  hy  them^  was  held  to  be  only  directory  in  this  respect. 

Kinglakej  Serjt,  in  reply.— The  overseers  have  no  means  of  inquiring 
whether  the  signature  to  the  notice  is  in  the  handwriting  of  the  claimant 
6r  not.  Unless,  therefore^  there  be  some  means  of  investigating  the 
matter  before  the  revising  barrister,  this  provision  of  the  statute  can 
ae?er  be  enforced.  Suppose  the  claim  be  signed  with  the  initials  only 
of  the  party,  or  the  claim  be  made  orally,  or  suppose  the  overseers  choose 
*to  dispense  with  notice  altogether, — ^is  their  decision  to  be  con-  r^ooo 
elusive?  Under  s.  37,  where  a  claim  has  been  sent  in,  and  the  '- 
claimant's  name  omitted,  whether  accidentally  or  otherwise,  the  party  is 
eompelled  to  come  and  prove  that  he  gave  due  notice,  before  he  can  call 
Qpon  the  revising  barrister  to  investigate  his  right  to  be  on  the  register. 
[Crowder,  J. — ^The  argument  drawn  from  that  section  by  the  other  side, 
is,  that,  where  the  legislature  intended  the  notice  to  be  proved,  they 
have  said  so  in  terms.]  The  claimant  does  not  prove  that  he  was  entitled 
to  have  his  name  inserted  in  the  list  of  voters  in  respect  of  the  qualifica- 
tioD  described  in  the  list,  unless  he  proves  that  he  has  taken  all  the  pre- 
liminary steps  necessary  to  entitle  him  to  have  his  claim  entered  in  such 
hst. 

CocKBURH,  C.  J. — ^I  am  of  opinion  that  the  revising  barrister  was 
right  in  allowing  the  vote  in  this  case*  It  appears  that  the  voter  sent  in 
a  claim  to  the  overseers,  in  due  time  and  in  proper  form,  to  have  his 
name  inserted  in  the  list  of  claimants,  but  that,  instead  of  being  signed 
by  himself,  it  was  signed  by  some  one  else  in  his  name  and  by  his 
aathority.  The  overseer,  aidting  upon  the  notice^  inserted  the  name  of 
the  party  in  the  list  of  claimants.  The  vote  being  objected  to,  the  quali- 
fication was  proved  :  and  the  only  objection  no#,  is,  that  the  act  requires 
that  the  notice  of  claim  shall  be  signed  by  the  party's  own  hand,  and 
that  this  vicarial  signature  is  not  sumcient.  The  opibion  I  have  formed, 
18,  that  this  is  in  the  first  instance  a  matter  between  the  claimant  and  the 
overseers.  If  the  overseers  are  satisfied  that  the  notice  is  the  notice  of 
the  person  who  claims  to  be  entitled  to  vot6,  and  choose  to  act  upon  it, 
and  to  place  the  claimant's  name  upon  the  list  of  claimants, — which 
together  with  the  old  register  constitutes  the  list  to  be  revised, — ^it  seems 
to  me  that  the  "^revising  barrister  has  nothing  to  do  but  to  con-  r4tgQ4 
aider  whether  the  claimant  makes  out  his  right  to  be  upon  the  '- 
register  in  respect  of  the  qualification  described  in  the  list.  The  ques- 
tion turns  npon  that  part  of  the  40th  section  of  the  6  &  7  Vict.  c.  18 
which  enacts,  that,  "  where  the  name  of  any  person  inserted  in  any  list 
«f  voters  shall  have  been  objected  to  by  the  overseers,  or  by  any  other 
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person,  and  such  other  person  so  objecting  shall  appear  by  himself,  or  by 
some  one  on  his  behalf,  in  support  of  such  objection,  and  shall  prove 
that  he  gave  the  notice  or  notices  respectively  required  by  this  act  to  be 
given  by  him,  every  such  barrister  shall  then  require  it  to  be  prored  that 
the  person  so  objected  to  was  entitled  on  the  last  day  of  July  then  next 
preceding  to  have  his  name  inserted  in  the  list  of  voters  in  respect  of  the 
qualification  described  in  such  list ;  and,  in  case  the  same  shall  not  be 
proved  to  the  satisfaction  of  such  barrister,  &c.,  such  barrister  shall  expunge 
the  name  of  every  such  person  from  the  said  lists."  Now,  the  first  observa- 
tion that  arises  upon  that,  is,  that,  before  the  revising  barrister  is  called 
upon  to  act,  the  claimant  is  to  prove  that  he  has  given  the  notices  required 
by  the  act  to  be  given  by  him ;  and  then  the  revising  barrister  is  to 
require  it  to  be  proved  that  the  person  so  objected  to  was  entitled  on  tbe 
last  day  of  July  then  next  preceding  to  have  his  name  inserted  in  the 
list  of  voters  in  respect  of  the  qualification  described  in  sach  list.  Whit 
is  meant  by  these  words  ?  It  seems  to  me  that  full  light  is  thrown^npon 
that  part  of  the  section  by  the  87th,  which  enacts,  '^  that,  if  any  person 
who  shall  have  given  to  the  overseers  of  any  parish  or  township  doe 
notice  of  his  claim  to  have  his  name  inserted  in  the  list  of  persons  enti- 
tled to  vote  in  the  election  of  a  knight  or  knights  of  the  shire,  shall  hare 
been  omitted  by  such  overseers  from  such  list,  its  hall  be  lawful  for  the 
^SSSl  ^^^^^^^S  barrister,  upon  the  revision  of  such  list,  to  ^insert  therein 

-'  the  name  of  the  person  so  omitted,  in  case  it  shall  be  proved  to  the 
satisfaction  of  such  barrister  that  such  person  gave  due  notice  of  such  his 
claim  to  the  said  overseers,  and  that  he  was  entitled  on  the  last  day  of  July 
then  next  preceding  to  be  inserted  in  the  said  list  of  voters."  So,  ins.  38, 
which,  though  it  relates  to  city  and  borough  lists,  is  in  pari  materia,  and 
very  much  to  the  purpose  as  showing  the  intention  of  the  legislature,  it  is  in 
like  manner  enacted  '^  that  the  revising  barrister  shall  insert  in  any  list 
of  voters  for  any  city  or  borough  the  name  of  every  person  omitted  who 
shall  be  proved  to  the  satisfaction  of  such  barrister  to  have  given  due 
notice  of  his  claim  to  be  inserted  in  such  list,  and  to  have  been  entitled 
on  the  last  day  of  July  then  next  preceding  to  have  his  name  inserted 
therein  in  respect  of  the  qualification  described  in  such  notice  of  claim." 
So  that,  under  these  sections,  the  revising  barrister  is  to  require  it  to  be 
proved  both  that  due  notice  has  been  given  to  the  overseers,  and  that  the 
party  claiming  has  the  qualification  representedy^iistinguishing  between 
the  mere  proof  of  title  to  be  inserted  in  the  list,  and  the  preliminary 
matters  which  relate  to  the  giving  of  the  notice.     This  diiFerence  of  Ian* 
guage  seems  to  me  to  show  that  the  statute  contemplated  a  totally  differ- 
ent state  of  things  in  the  case  of  the  insertion  of  an  omitted' name,  from 
that  of  the  expunging  of  a  name  inserted  in  the  overseers'  lists.    That 
being  so,  I  do  not  think  we  ought  to  be  astute  to  give  effect  to  objections 
of  this  sort,  but  rather  to  give  effect  to  the  general  intention  of  the  act 
of  parliament,  that  all  duly  qualified  persons  should  be  on  the  register. 
The  objection  is  one  of  a  strictly  technical  nature  :  and,  when  we  find  in 
the  act  a  plain  distinction  taken  between  that  which  is  matter  of  sob- 
stance  and  that  which  is  matter  of  mere  form,  I  think  we  are  justified  in 
ittQoo-i  saying  that  the  form  and  service  of  the  notice  to  the  '^'overseers 

^  under  s.  4,  is  a  matter  which  rests  between  them  and  the  p&rty 
claiming,  and  that  aU  the  revising  barrister  has  to  do  under  s.  40,  is,  to 
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gee  that  the  qualification  as  described  in  the  list  is  proved  to  his  satis- 
faction. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  Two  questions  are 
reserved  for  the  opinion  of  the  court  by  the  revising  barrister  in  this  case, 
— first,  whether  he  ought  to  have  put  the  claimant  to  proof  of  his  claim, — 
secondly,  whether  the  notice  of  claim  was  sufficient.  In  the  view  I  take, 
it  becomes  unnecessary  to  decide  the  second  question.  I  am  clearly  of 
opinion  that  the  revising  barrister  was  wrong  in  putting  the  claimant  to 
proof  of  his  claim.  It  may  be  that  the  notice  was  so  imperfect  that  the 
overseers  were  not  bound  to  place  the  claimant's  name  upon  the  list : 
but,  they  having  done  so,  the  maxim  ^^  fieri  non  debuit,  sed  factum 
valct,"(a)  applies ;  and,  the  name  being  there,  all  that  the  revising  bar- 
rister was  called  upon  to  do,  was,  to  ascertain  that  the  claimant  possessed 
the  qualification  stated  therein.  The  question  turns  upon  the  meaning 
of  that  part  of  section  40  which  directs,  that,  where  a  notice  of  objection 
has  been  given,  the  barrister  "  shall  require  it  to  be  proved  that  the  per- 
son so  objected  to  was  entitled  on  the  last  day  of  July  then  next  pre- 
ceding to  have  his  name  inserted  in  the  list  of  voters  in  respect  of  the 
qualification  described  in  such  list.  My  Brother  Kinglake  insists  that 
the  being  entitled  to  have  his  name  inserted  in  the  list  in  respect  of  the 
qualification  therein  described,  neceasarily  includes  the  claimant's  having 
given  a  proper  notice  of  claim  to  the  '^'overseers,  for  that  other-  r^non 
wise  he  would  not  be  entitled  to  have  his  name  inserted  in  the  list  ^ 
at  all.  If  the  legislature  really  did  intend  that  such  proof  should  be 
given,  it  is  somewhat  strange  that  they  did  not  in  terms  say  so.  One 
would  naturally  have  expected,  if  such  had  been  the  intention,  that  the 
section  would  have  gone  on  to  say  that  the  claimant  should  be  put  to 
proof  that  he  had  duly  given  the  notice  required  by  s.  4.  According  to 
the  ordinary  rule  of  construction  of  acts  of  parliament,  the  same  con- 
struction naust  be  put  upon  the  same  language  in  different  parts  of  the 
act :  and,  when  we  turn  to  s.  87,  we  find,  that,  where  the  legislature 
intended  to  require  proof  of  the  giving  of  a  notice  of  claim,  they  have 
expressly  said  so;  for,  where  the  claimant's  name  is  omitted  by  the 
overseer,  the  revising  barrister  is  to  insert  it,  in  case  it  shall  be  proved 
to  his  satisfaction  that  the  claimant  ^^  gave  due  notice  of  such  his  claim 
to  the  said  overseers,  and  that  he  was  entitled  on  the  last  day  of  July 
then  next  preceding  to  be  inserted  in  the  said  list  of  voters."  If  the 
latter  words  in  s.  87,  exclude  the  proof  of  due  notice  having  been  given 
to  the  overseers,  it  follows  that  the  same  words  in  s.  40  must  receive  the 
same  construction.  It  is  obvious,  therefore,  that  it  was  not  competent 
to  the  revising  barrister  to  insist  upon  the  notice  being  proved.  The 
principle  upon  which  this  our  decision  rests  undoubtedly  goes  the  whole 
length  of  holding, — and  I  have  not  the  slightest  hesitation  in  saying  so, 
— that,  if  no  notice  at  all  had  been  given  to  the  overseers,  and  they  had 
thought  fit  notwithstanding  to  put  the  party's  name  in  the  list,  that 
would  have  been  sufficient  to  entitle  him  to  be  upon  the  register,  the 
other  condition  being  fulfilled. 

Crowdsr,  J. — I  am  of  the  same  opinion.     I  think  the  vote  should 
have  been  retained,  not  on  the  ground  that  the  claimant  had  proved  his 

(a)  Shep.  Touch.  0;  6  Co.  Rap.  89;  T.  Rajm.  68;  1  8tr».  620.    And  soe  per  PlaU,  J.,  ia 
Kbhola  V.  Kotoham,  19  Johns.  (Amerionn)  8^  92. 
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^qoo^  qualification,  but  that  *it  was  wholly  unnecessary  to  go  into  the 
-I  question  of  notice.  The  whole  question  turns  upon  a  few  words 
in  the  40th  section  of  the  6  &  7  Vict.  c.  18.  My  Brother  Kinglake 
has  contended  that  the  words  which  direct  the  revising  barrister  to 
require  it  to  be  proved  that  the  person  objected  to  was  entitled  on  the 
last  day  of  July,  then  next  preceding,  to  have  his  name  inserted  in  the 
list  of  voters  in  respect  of  the  qualification  described  in  such  list,  are  to 
be  interpreted  as  involving  proof  of  all  matters  the  due  performance  of 
which  are  conditions  precedent  to  the  claimant's  right  to  have  his  name 
in  the  list,  and  that  the  party  is  not  entitled  to  have  his  name  in  the 
list  unless  he  has  given  a  notice  of  his  claim  to  the  overseers  within  the 
terms  of  the  act.  It  appears  to  me,  that  that  is  not  the  meaning  of  the 
statute  at  all ;  but  that  it  is  confined  to  proof  of  the  title  or  qualifica- 
tion as  described.  I  entirely  agree  with  my  Lord  and  my  Brother 
Williams  that  the  question  how  the  party  gets  on  the  list  of  claimants 
is  between  him  and  the  overseers  only.  The  notice  of  objection  is 
required  to  be  strictly  proved ;  but  not  the  notice  of  claim.  The  37th 
section  shows  that  the  same  language  as  is  used  in  s.  40  excludes  the 
interpretation  which  my  Brother  Kingldke  insists  on.  The  same  oon- 
strnction  must  be  put  upon  the  samo  words  in  both  instances.  It  seems 
to  me,  therefore,  that  it  was  not  necessary  for  the  revising  barrister  to 
do  more  than  enter  upon  the  question  of  title.  It  becomes  needless, 
therefore,  to  decide  whether  the  notice  of  claim  was  sufficient  or  not 
Whatever  may  be  our  opinion  as  to  the  two  cases  which  have  been  cited, 
I  think  it  would  not  be  proper  for  us  to  overrule  them.  That  must  be 
done,  if  at  all,  in  a  court  of  error. 

WiLLBS,  J. — ^I  am  of  the  same  opinion,  and  for  the  same  reasons. 
*3891  ^^^  ^  think  it  right  to  add,  that  it  is  '*'not  to  be  supposed,  that, 
-I  because  we  hold  the  40th  section  to  be  satisfied  without  there 
having  been  any  notice  of  claim  at  all, — for  I  agree  with  my  Brother 
Williams  in  his  application  of  the  principle  fieri  non  debuit,  sed  factum 
▼alet, — the  overseers  are  therefore  to  take  upon  themselves  to  disr^ard 
the  provisions  of  the  statute.  On  the  contrary,  if  they  improperly 
insert  a  claimant  who  has  not  given  due  notice,  they  may  be  indicted, 
and  subjected  to  severe  penalties. 

Appeal  dismissed,  with  oosts. 


^o-^ 


Borough  of  WARWICK. 

RICHARD  CHILD  HEATH,  Appellant;  SAMUEL  WILLIAM 

HATNES,  Respondent.    Nov.  16. 

The  inmfttoi  of  the  Earl  of  Leicester's  Hospital, — a  ebarity  regulated  bjr  a  prirate  act  of  par- 
liament,— eaoh  ha  1  allotted  to  him  by  the  master  rooms  therein  of  more  than  the  yeailj  valae 
of  10/.,  of  which  he  had  the  exelasire  ase.  The  appolntmnit  was  for  life,  subject  to  rssMral 
for  breach  of  anjr  of  the  mles.  The  inmates  were  rated  in  respect  of  their  sereral  oceap*- 
tions : — Held,  that  they  did  not  occupy  **  as  owners  or  tenants"  within  the  27th  section  of  tba 
Reform  Act,  and  therefore  were  not  entitled  to  be  registered.* 

bating  is  not  the  test  of  occupation  as  feaont. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  borough 
of  Warwick,  Richard  Child  Heath  daly  objected  to  the  names  of  Jeiae 
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Boddington  and  of  nine  others  similarlj  qualified  and  described  being 
retained  on  the  10/.  hooseholders'list  of  voters  for  the  parish  of  St. 
Mary,  in  the  said  borough. 

The  description  of  the  said  Jesse  Boddington  on  the  register  was  as 
follows : — 


Name. 

Plftoe  of  abode. 

Nature  of  qnalifloation. 

Streety  Ao., 

where  the  property 

ntoate,  Ac, 

Jaste  Boddington. 

High  Street,  Warwick. 

Part  of  Earl  Leiceiter's 
Hospital. 

High  Street. 

"^The  said  Jesse  Boddington  was  one  of  the  brethren  of  the  r^ooA 
hospital  hereinafter  described,  and  known  by  the  name  of  Earl  ^ 
Leicester's  Hospital,  and  as  such  occupied  the  premises  in  respect  of 
which  he  claimed  to  vote. 

By  an  act  of  parliament  passed  in  the  18th  year  of  the  reign  of 
Queen  Elizabeth,  Robert,  Earl  of  Leicester,  was  empowered  to  establish 
within  the  town  of  Warwick,  an  hospital  for  ^*  the  finding,  sustentation, 
and  relief  of  poor,  needy,  and  impotent  people,"  and  it  was  enacted 
that  such  hospital  ^^  should  be  incorporated  and  have  perpetual  succes- 
Bion  of  such  members  and  numbers  of  poor,  needy,  and  impotent 
people  as  should  be  appointed  by  the  said  earl,  his  heirs,  executors,  or 
assigns;"  and  that  the  said  corporation  should  have  power  to  hold 
lands,  and  should  have  a  common  seal,  and  should  be  governed  by  such 
rules  as  the  said  earl,  his  heirs  or  assigns,  should  appoint. 

By  a  private  act  of  parliament  of  the  53  G.  3,  c.  213, — after  reci- 
ting, that,  by  a  deed  bearing  date  the  2l8t  of  November,  1585,  the  said 
earl  granted  land  and  established  the  hospital  in  the  town  of  Warwick, 
and  directed  that  it  should  consist  of  a  master  and  twelve  brethren,  and 
should  form  a  body  corporate  by  the  name  of  ^^  The  Master  and  Breth- 
ren of  the  Hospital  of  Robert,  Earl  of  Leicester ;"  and  that,  by  a 
writing  under  seal,  dated  26th  of  November,  1585,  the  said  earl  estab- 
lished rules  and  ordinances  for  the  government  of  the  hospital,— certain 
alterations  were  made  in  the  rules  and  ordinances,  and  in  the  constitu- 
tion and  government  of  the  hospital,  for  the  purpose  of  authorizing  the 
appointment  of  additional  brethren,  and  for  the  better  application  of 
the  income  of  the  corporate  estates :  and  the  hospital  is  now  governed 
in  accordance  with  the  provisions  of  the  said  act  of  parliament.  The 
said  rules  and  ordinances  Und  the  said  last-mentioned  act  of  parliament 
are  to  be  read  or  referred  to  by  either  party  as  '''part  of  the  rucoqi 
case,  if  required.  Lord  De  Lisle  and  Dudley,  as  heir  of  the  ^ 
founder,  has  now  the  right  of  appointment  of  the  brethren,  whose 
appointments  are  for  life,  subject  to  removal  or  deprivation  for  the 
causes  in  the  said  rules  specified. 

The  income  of  the  corporation  is  derived  from  land ;  and  there  are 
chosen  from  the  brethren  annually  two  stewards,  who  receive  the  rents 
and  make  all  payments  for  repairs  and  taxes,  and  also  for  coals  and 
candles,  and  other  payments  for  the  general  purposes  of  the  hospital 
which  are  called  kitchen  expenses,  out  of  the  oorporate  funds. 

The  hospital  consists  of  a  chapeli  hally  and  ktteben,  apartments  for 
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the  master  and  brethren,  and  a  garden  within  the  walls  of  the  hospital, 
part  of  which  garden  is  appropriated  for  the  use  of  the  master,  and  the 
other  part  is  divided  into  specific  portions,  one  for  the  use  of  each  of 
the  brethren. 

The  apartments  of  the  master  are  one  side  of  a  quadrangle.  The 
common  hall  and  the  apartments  of  the  brethren  form  the  other  sides. 
There  is  a  gateway  on  one  side  of  the  quadrangle,  which  opens  upon  an 
elevated  enclosed  platform  overlooking  the  High  Street  in  Warwick,  and 
at  one  end  of  this  platform  are  large  gates  which  form  the  communication 
with  the  street.  These  gates  are  locked  at  nine  o'clock  every  night,  the 
key  thereof  being  kept  by  the  porter  of  the  hospital,  who  resides  in  a 
lodge  adjoining  thereto ;  and,  after  that  hour,  it  is  contrary  to  the  roles 
of  the  hospital  for  any  brother  to  be  absent  from  the  hospital  without 
permission  of  the  master.     There  is  no  other  entrance  to  the  hospital. 

Each  of  the  brethren  occupies  exclusively  two  rooms,  a  sitting-room 
and  a  bed-room,  and  a  cellar,  and  a  portion  of  the  garden,  which 
together  are  of  greater  value  than  107.  per  annum.  Each  of  the  brethren 
^oooi  wears  a  cloak  and  badge,  which  are  the  property  of  the  ^corpora- 
-1  tion.  Each  person,  upon  being  elected  a  brother,  makes  oath 
that  he  will  be  obedient  to  the  master,  and  that  he  will  not  infringe  the 
rules.  Each  brother  is  entitled,  under  the  provisions  of  the  lastly  here- 
inbefore mentioned  act  of  parliament,  to  receive,  and  does  receive,  annu- 
ally, the  sum  of  80Z.  out  of  the  income  of  the  corporation,  exclusire 
of  taxes,  and  of  all  payments  for  coals,  candles,  and  kitchen  expenses, 
and  has  received  that  money  within  twelve  months  previous  to  July  last. 
The  name  of  each  of  the  brethren  appears  upon  the  rate-book  of  the 
parish,  as  occupier  of  a  house  and  garden  of  the  gross  annual  value  of 
12Z. 

The  said  Jesse  Boddington,  whose  vote  was  objected  to,  had  occupied 
as  one  of  the  brethren  aforesaid,  a  sitting-room  and  bed-room,  a  small 
cellar,  and  a  portion  of  the  said  garden,  being  part  of  the  said  hospital, 
for  the  necessary  period  in  order  to  entitle  him  to  vote  in  respect  thereof. 
He  was  also  duly  rated  for  the  same,  and  all  rates  in  respect  thereof 
had  been  duly  paid.  The  outer  door  of  the  sitting-room  so  occupied  by 
him  opened  into  the  court-yard  of  the  hospital,  which  is  within  the 
outer  gates ;  and  of  this  door  he  kept  the  key.  The  bed-room  opened 
out  of  the  sitting-room :  and  the  said  Jesse  Boddington  had  the  exclusive 
use  and  occupation  of  the  premises  so  occupied,  which  were  together  of 
the  value  of  upwards  of  107.  a  year. 

The  votes  were  objected  to  on  the  grounds, — that  the  brethren  were 
members  of  a  corporation  aggregate,  and  were  occupying  the  corporate 
property  for  the  purposes  of  the  corporation,  and  were  therefore  not  en- 
titled to  vote, — that  they  were  not  occupiers,  within  the  meaning  of  the 
27th  section  of  the  Reform  Act,  2  W.  4,  c.  45,  of  any  property  in  respect 
of  which  they  were  entitled  to  be  registered, — and  that  the  hospital  was 
a  charitable  institution  of  the  Leicester  family,  and  the  brethren  had 
*39B1  ^^^^  ^^  receipt  of  disqualifying  alms  '^'within  twelve  months  next 
"^  previous  to  the  last  day  of  July  last. 

The  revising  barrister  decided  against  each  of  these  grounds  of  objec- 
tion, and  retained  the  names  on  the  list  of  voters ;  and,  it  appearing  to 
him  that  the  validity  of  the  objections  to  the  several  names  of  voters 
thereunder  written  (nine  others  besides  that  of  Jesse  Boddington) 
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depended  and  had  been  decided  by  him  upon  the  same  state  of  facts  and 
upon  the  same  points  of  law,  he  declared  the  same  consolidated  with  the 
principal  case. 

The  following  were  the  rules  and  ordinances  of  the  foundation,  which 
were  appended  to  the  case : — 

'^  Ordinances,  statutes,  and  rules  made  by  us,  Robert  Earl  of  Leices- 
ter, Baron  of  Denbisfa,  &c.,  &c.,  the  26th  day  of  November,  in  the  28th 
year  of  the  reign  of  Elizabeth,  by  the  grace  of  God,  Queen,  defender  of 
the  faith,  &c.,  for  the  order  and  government  of  the  hospital  in  the  town 
of  Warwick,  in  the  county  of  Warwick,  called  the  Hospital  of  Robert 
Earl  of  Leicester  in  Warwick,  founded  by  us  the  said  earl : — 

'^  1st  Mailer^  and  his  qualities.  Imprimis,  we  will  and  ordain  that 
none  shall  be  elected  or  preferred  to  be  master  of  the  said  hospital,  but 
such  one  as  shall  be  an  ordained  preacher  of  God's  word,  and  of  good 
life  and  conversation :  and,  if  any  other  elected,  &c.,  it  shall  be  lawful 
for  the  visitors  of  the  said  hospital,  or  two  of  them,  to  deprive  the  said 
master: 

^^  2d.  Vicar  of  St.  Mdry*s.  Item.  Forasmuch  as  the  portion  of 
living  now  allowed  to  the  vicar  of  St.  Mary's,  in  Warwick,  is  very  small 
for  so  great  a  cure  and  charge  as  belongs  to  the  said  vicar.  We  therefore 
will,  ordaiui  and  require,  that,  after  the  death  of  the  said  earl,  from 
time  to  time  as  the  said  mastership  shall  become  void,  the  vicar  of  St. 
Mary's,  in  Warwick,  for  the  time  being,  shall  be  preferred  to  the  said 
^mastership,  if  he  be  a  man  of  the  qualification  before  specified ;  ^^094 
and  that  the  heirs  of  us  the  said  earl,  or  such  other  person  as  ^ 
we  have  or  shall  appoint,  to  have  the  nomination  and  election  of  the  said 
master,  &c. : 

^'  3d.  Oath  of  maiterfor  the  supremacy.  That  the  person  and  persons 
hereafter  elected  master  of  the  said  hospital,  before  he  takes  upon  him- 
self the  said  mastership,  &c.,  shall  take  the  oath  of  supremacy,  &c. : 

'^  4th.  Oath  of  the  master  for  the  government  of  the  house.  Item. 
The  same  elected  master,  before  he  take  upon  himself  the  mastership  or 
shall  be  master  of  the  said  hospital,  in  the  presence  aforesaid  shall  take 
a  corporal  oath  upon  the  Holy  Evangelists,  to  the  effect  following,  viz. 
'  I,  J.  S.,  shall  govern  and  order  this  hospital  and  the  poor  thereof  in 
the  fear  of  God,  according  to  the  laws,  statutes,  and  ordinances  of  the 
founder  thereof.  I  shall  not  willingly  'defraud  the  poor,  or  any  of  them, 
of  any  right  or  duty  to  them  assigned  or  belonging.  I  shall  not  consent 
or  agree  to  any  act  or  thing  whatsoever  whereby  the  poor  of  this  house 
may  bo  defrauded,  or  the  good  intent  of  the  founder  thereof  made  frus- 
trate. I  shall,  as  near  as  I  can,  keep  all  the  statutes,  ordinances,  and 
rules  instituted  by  the  founder  of  the  said  hospital,  not  contrary  to  the 
law  of  God  or  the  laws  of  this  realm.  I  shall  not  take,  directly  or  indi- 
rectly, any  reward  or  promise  of  reward  for  the  placing  of  any  poor 
brother  or  brethren  in  this  house.     So  help  me  God :' 

''5th.  Magistre  sede  vaeante.  Item.  That,  as  often  as  the  said 
hospital  shall  be  vacant  of  a  master  by  death,  resignation,  or  otherwisoi 
the  vicar  of  St.  Mary  for  the  time  being  shall  be,  sede  vacante,  the 
governor  and  ruler  of  the  said  hospital  and  the  poor  people  therein  until 
the  same  shall  be  provided  of  a  master,  according  to  the  foundation  and 
corporation  thereof: 
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*3951  ^^  ^^^*  ^^^  ^-^  ^^^  iref  Aren.  Item.  Each  person  to  *be  elected 
-^  a  brother  of  the  said  hospital,  before  he  be  admitted  a  brother  of 
the  same,  shall  take  a  corporal  oath  upon  the  Holy  Evangelists  before 
the  master  and  most  part  of  the  brethren,  and,  for  want  of  a  master,  in 
the  presence  of  the  vicar  of  St.  Mary's  aforesaid  for  the  time  being, 
hereafter,  viz.  '  I,  J.  S.,  during  the  time  I  shall  be  a  brother  of  this 
hospital,  shall  be  obedient  to  the  master  of  the  same  hospital  in  all  law- 
ful and  honest  things  not  contrary  to  the  statutes  and  ordinances  of  the 
founder  of  the  same.  I  shall  not  willingly  infringe  or  break  any  of  the 
laws,  statutes,  or  ordinances  of  the  foupder  thereof,  but,  living  peace- 
ably and  quietly  in  this  hospital,  shall  to  the  best  of  my  power  maintain 
and  uphold  the  same.     So  help  me  God :' 

^'  7th.  Number  of  the  poor^  and  their  qualitie^f  Touching  the  poor 
of  the  same  hospital,  we  will  they  shall  be  twelve  in  number,  besides  the 
master :  and  we  ordain  that  sucn  poor  and  impotent  persona  not  havini 
of  their  own  to  relieve  themselves,  as  shall  be  hereafter  maimed  or  hut 
in  the  wars,  in  the  service  of  the  Queen's  Majesty,  her  heirs  and  suc- 
cessors, especially  such  as  shall  be  under  conduct  or  leading  of  us  or 
our  heirs,  or  the  servants  and  tenants  of  us  and  of  our  tenants,  shall  be 
preferred  before  all  others  to  the  place  and  room  which  shall  become 
void  in  the  said  hospital : 

'*  8th.  Item.  We  ordain  that  none  shall  be  preferred  to  any  place 
or  room  in  the  said  hospital  but  such  as  shall  be  bom  in  the  counties  of 
Warwick  or  Gloucester,  or  there  dwelling  and  abiding  by  the  space  of 
four  or  five  years  at  the  least : 

^'  9th.  Item.  We  will,  that,  if  there  be  no  poor  people  which  have 
been  maimed  or  hurt  in  the  wars  as  aforesaid,  that  then  such  poor  and 
impotent  persons  as  shall  be  decayed  by  sickness  or  some  other  misfor- 
tune, and  not  by  their  own  wicked  wastefulness  and  riotous  consuming, 
,KQQg-|  and  especially  the  tenants  and  servants  of  '^'us  or  our  heirs  sluS 
-I  be  preferred  to  the  place  and  room  of  a  brother  in  the  said  hos* 
pital : 

"10th.  Item.  We  ordain  that  the  lame  and  maimed  soldiers  and 
poor  people  of  the  quality  and  conditions  aforesaid,  which  shall  happen 
to  be  in  the  town  of  Warwick,  Eenilworth,  and  Stratford-on-Avon,  in 
the  said  county  of  Warwick,  or  in  the  lordship  of  Wooten-under-Edge, 
and  Ealingham,  in  the  county  of  Gloucester,  shall  be  preferred  to  the 
place  and  rooms  aforesaid,  before  any  other,  viz.  first,  the  town  of  War- 
wick, second,  the  town  of  Eenilworth,  thirdly,  the  town  of  Stratford-on- 
Avon,  fourth,  the  lordship  of  Wooten-under-Edge,  and  fifth,  the  lordship 
of  Ealingham,  alterius  viscibus;  and,  for  default  of  such  poor  and 
maimed  people  in  the  towns  aforesaid,  then  the  same  poor  and  brethren 
to  be  taken  and  chosen  out  of  any  town  in  the  said  county  of  Warwick : 

"  11th.  Item.  We  ordain  that  such  as  shall  be  admitted  a  poor 
brother  of  the  said  hospital  after  the  death  of  us  the  said  earl,  shall  be 
commended  by  the  minister  and  churchwardens  of  the  parish  where  he 
was  last  abiding,  by  writing  onder  their  hands  and  seals,  to  be  of  honest 
life  and  conversation: 

"  12th.  Repair  to  church  by  brethren.  Item.  We  will  and  ordain 
that  the  poor  brethren  of  the  said  hospital  for  the  time  being  shall  duly 
resort  and  decently  go  together,  in  their  liveries,  to  the  ordinary  serTioe 
and  sermons  in  the  parish  church  of  St.  Mary's,  and  especially  on  ths 
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Sabbath  days ;  and,  if  any  make  defaalt,  unless  it  be  by  reason  of  sick- 
ness or  some  other  lawful  impediment,  that  then  the  person  offending 
shall  forfeit  for  every  offence  6(2.,  to  be  deducted  from  such  money  or 
allowance  as  he  shall  have  in  the  said  hospital : 

'^  13th.  Vice  punished  in  the  brethren.  Item.  We  ordain,  that,  if 
any  brother  of  the  said  hospital  shall  commit  adultery  or  fornication  or 
other  uncleanness,  *and  that  duly  proved,  or  shall  steal,  within  r^oqir 
the  house  or  without,  to  the  value  of  1«.,  and  shall  be  convicted  ^ 
thereof  by  sufficient  testimony,  that  then,  ipso  facto,  the  said  brother  be 
expelled : 

'*  14th.  Item.  If  any  brother  shall  be  an  heretic  or  notorious  blas- 
phemer, or  a  drunkard,  or  a  quarreller  in  the  house  or  abroad,  to  be  for 
the  first  fault  sharply  reprehended,  for  the  second  to  be  removed  from 
his  commons  fifteen  days,  or  lose  fifteen  days'  allowance ;  in  which  time, 
if  he  make  his  humble  suit  to  the  master,  and  reconcile  himself  to  the 
brethren,  showing  himself  penitent  for  his  evil  example,  then  to  be  again 
received,  by  the  special  assent  of  the  master  and  most  part  of  the 
brethren,  or  else  to  be  removed  for  ever :  and,  the  third  fault,  to  be  ipso 
facto  disabled  to  be  a  brother  of  the  said  house,  and  deprived  for  ever : 

^^15th.  Item.  If  any  brother  shall  behave  himself  stubbornly,  or 
disobediently,  or  contemptuously,  or  in  any  respect  disorderly,  towards 
the  master  for  the  time  being,  in  check,  taunt,  or  slander,  he  to  be  pun- 
ished as  in  that  last  article  for  every  several  offence : 

''  16th.  Lodging  out  of  the  house.  Item.  That  no  brother  lodge  in 
the  night  out  of  the  hospital,  without  leave  of  the  master  or  his  deputy, 
upon  pain  of  deprivation  and  the  loss  of  his  living : 

'*  17th.  Lodging  of  strangers.  And  that  no  brother  shall  lodge  any 
strangers  in  his  chamber  with  him,  upon  pain  of  forfeiting  fifteen  days* 
commons,  or  the  value  thereof: 

"  18th.  Going  in  their  liveries.  Item.  That  no  brother  go  into  the 
town  without  his  livery  on  his  back,  upon  pain  of  losing  his  commons  or 
allowance  for  eight  days : 

"  19th.  Riding  out  of  the  town.  That  no  brother  shall  go  or  rid© 
forth  out  of  the  town,  without  leave  of  the  master  or  his  deputy,  upon 
pain,  for  the  first  offence,  '^'to  lose  one  month's  commons  or  allow-  r^ono 
ancc,  and  for  the  second  offence,  to  be  put  out  of  the  house :  ^ 

"  20th.  Keeping  of  hatcks  and  dogs.  Item.  That  no  brother,  with- 
out leave  of  the  master,  keep  dog  or  hawk  within  the  hospital,  upon  pain 
of  losing  his  commons  and  his  allowance  of  money  during  the  time  he 
shall  so  keep  dog  or  hawk : 

*'  21st.  Unlawful  games  and  suspected  hocuses.  Item.  That  no  brother 
use  any  unlawful  games,  either  in  the  house  or  abroad,  or  frequent  any 
suspected  house,  or  admit  any  such  to  his  chamber  customably  as  are  or 
have  been  infamous  for  lewdness,  upon  pain,  for  the  first  offence,  to  lose 
fifteen  days'  commons,  or  the  allowance  thereof,  and,  for  the  second 
offence,  to  be  removed  out  of  the  house  till  he  shall  reconcile  himself, 
and  confess  his  fault  before  the  master  and  all  his  brethren,  and,  for  the 
third  offence,  to  be  ipso  facto  deprived  for  ever : 

^*  22d.  Laundresses.  Item.  That  no  brother  take  any  woman  to 
serve  or  tend  upon  him  in  his  chamber,  without  special  license  of  the 
master,  or  any  with  license  under  the  age  of  three  score  years,  except 
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she  be  his  wife,  mother,  sister,  or  daughter,  upon  the  pun  last  befcm 
mentioned  for  their  several  offences : 

^'  23d.  Filth%ne9%  and  uncleanness.  Item.  That  every  brother  of 
the  said  hospital  shall  keep  his  chamber  sweet,  without  wilfully  annoying 
any  of  his  brethren  in  any  filthy  or  unseemly  manner,  upon  pain  of  los 
of  his  commons  fifteen  days  for  the  first  default,  for  the  second,  the  loss 
of  wages  and  commons  for  the  space  of  three  months,  for  the  third,  to  be 
removed  for  ever : 

^^  24th.  No  brother  to  have  51.  yearly  living.  Item.  That  no  person 
shall  be  a  brother  of  this  hospital,  or  enjoy  any  part  of  the  living  or 
benefit  allowed  or  to  be  allowed  for  a  brotner,  if  he  shall  have  any  man- 
ner of  way  any  living  to  the  clear  value  of  51.  per  annum  or  above ;  and, 
if  any  such  hereafter  shall  be,  he  shall  be  ipso  facto  deprived : 
moqq-j  *^^25th.  Marriage.  That  no  brother  shall  in  this  hospital 
-I  marry  a  wife,  without  special  consent  of  the  master,  upon  pain  of 
forfeiting  his  place  ipso  facto : 

^'  26th.  Property  of  the  goodsj  in  whom  it  shall  be.  Item.  That  the 
property  of  the  livery,  bedding,  and  every  other  thing  which  every  brother 
shall  enjoy  of  the  liberality  or  gift  of  us,  our  heirs,  or  at  the  charges  of  the 
said  hospital,  shall  be  in  the  master  and  brethren,  and  not  in  any  private 
person,  and  shall  be  delivered  to  every  brother  upon  condition  that  he 
shall  not  alienate  the  same,  or  alter  the  property  thereof  from  the  said 
corporation,  and  not  otherwise : 

"  27th.  Begging  and  breaking  of  hedges.  That,  if  any  brother  of 
this  hospital  shall  be  found  begging  either  at  or  about  the  hospital  itself, 
or  elsewhere  abroad,  or  shall  be  found  unlawfully  breaking  any  hedge, 
or  unlawfully  cutting  or  carrying  away  any  wood,  the  same  shall,  for  the 
first  offence,  lose  Is.  6d.,  for  the  second  6«.,  to  be  deducted  and  divided 
off  his  wages  and  allowance  for  commons,  and  for  the  third  offence  shall 
.be  forthwith  expelled  the  said  hospital  for  ever : 

^'  28th.  Bailing.  We  ordain  that  no  brother  of  this  hospital  shall 
give  any  railing  words  or  uncharitable  speech  to  the  master  or  any  of 
.the  brethren  of  the  said  hospital,  under  the  pain  of  Bs.  4d.  for  every  such 
offence  against  the  master,  and  upon  pain  of  6d.  for  every  such  offence 
against  any  brother ;  the  said  forfeitures  to  be  deducted  and  divided  out 
of  his  wages  and  allowance  for  commons: 

^^29th.    Striking  and  fighting.    That  no  brother  of  this  hospital  shall 

five  any  blow  or  strike  to  the  master,  or  any  of  the  brethren  of  the  said 
ospitai,  under  the  pain  of  forfeiture  of  one  whole  months'  wages  or 
commons  for  the  first  offence,  to  be  deducted  and  divided  as  is  last  above 
aaid,  and,  for  the  second  offence,  to  be  expelled  for  ever  out  of  the  said 
hospital: 

*4001      **  *30th.  Prayers  in  the  house.   We  ordain  that  the  master  or  his 

^  deputy,  and  the  poor  brethren  of  this  hospital,  or  so  many  of 

them  as  shall  not  be  impotent,  sick,  or  pressed  by  great  business,  every 

evening,  immediately  after  shutting  of  the  gates,  and  every  morning 

]>efore  8  o'clock,  shall  assemble  together  in  the  chapel  or  common  hall 

<if  the  said  hospital,  at  the  sounding  of  the  hand  bell,  which  the  brethren 

«ach  one,  oach  day,  by  turns  shall  ring,  and  which  shall  be  left  at  the 

lodging  of  him  whose  turn  it  is  to  ring  it ;  and  then,  upon  their  knees, 

virith  loud  and  audible  voices,  shall  all  together  say  in  EngUsh  these  prayers 

^  following  at  large,  that  is  to  say, — ^  rrepare  our  hearts,  nh  Lord,  and 
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open  our  moaths  to  prayer:*  then,  for  the  morning  and  evening  daily, 
this, — '  Almighty  God,  and  moat  merciful  Father,  we  have  erred  and 
strayed,  &c.  sc. :' 

*^  31st. .  Absence  of  master.  Item.  We  ordain  that  the  master  of  the 
said  hospital,  for  the  time  being,  shall  be  resident  and  abiding  in  the  said 
hospital,  and  shall  not  be  absent  from  it  above  one  week  at  a  time,  or 
above  one  month  in  a  year  at  several  times,  without  license  of  the  Bishop 
of  Worcester,  the  Recorder  of  Coventry,  the  Recorder  of  Warwick,  for 
the  time  being,  or  two  of  them,  and  always  in  his  absence,  with  license 
or  without,  to  have  a  sufficient  deputy  in  the  said  hospital,  to  order  the 
same,  upon  pain  to  forfeit  for  every  offence  the  fourth  part  of  that  year's 
allowance  in  commons,  money,  and  otherwise,  to  be  divided  among  the 
brethren  of  the  said  hospital : 

"  32d.  Visitors.  We  ordain  that  the  Bishop  of  Worcester,  the  Dean 
of  Worcester,  and  the  Archdeacon  of  Worcester,  for  the  time  being,  or 
any  two  of  them,  after  the  death  of  us  the  said  earl,  shall  be  visitors  of 
the  said  hospital,  and  that  it  shall  be  lawful  for  them,  or  any  two  of 
them,  to  visit  the  said  hospital  at  any  time  at  their  pleasure,  so  be  it  not 
above  once  in  three  ^years,  and  to  correct,  punish,  and  reform  all  ruc^ni 
abuses  and  offences  to  be  committed  or  done  by  the  said  master  ^ 
and  brethren,  or  any  of  them,  and  to  see  these  our  ordinances  truly  exe- 
cuted, according  to  the  meaning  of  the  same :  Provided  always  that  the 
master  or  brethren,  or  any  two  of  them,  shall  not  be  compelled  to  go  out 
of  the  town  of  Warwick  to  any  such  visitation : 

'*  33d.  It  is  ordered  that  these  ordinances  shall  hang  continually  in 
the  chapel,  &c.  &c. : 

'^  34th.  Order  of  the  lands.  Touching  the  lands,  tenements,  possessions, 
and  hereditaments  already  given  or  granted  for  the  relief  or  maintenance 
of  the  said  hospital,  or  the  master  or  brethren  of  the  same,  we  will  and 
ordain  that  the  rents,  revenues,  and  profits  thereof  coming  and  growing, 
all  ordinary  and  necessary  charges  deducted,  shall  be  divided  into  four 
equal  parts,  whereof  one  fourth  part,  so  it  do  not  exceed  yearly  50Z.,  or 
80  much  thereof  as  shall  amount  to  50/.  yearly  if  the  said  fourth  part  do 
exceed  the  sum  of  502.,  shall  be  allowed  and  paid  to  the  master,  or  such 
person  as  shall  supply  the  master's  place,  according  to  these  ordinances, 
and  the  other  three,  residue  of  the  said  revenues  and  profits,  to  be 
employed  upon  the  twelve  brethren  of  the  hospital  for  the  time  being 
equally  in  meat,  drink,  money,  and  other  necessaries,  or  in  money  alone, 
according  as  we  the  said  earl  during  our  lives,  or,  after  our  deaths,  the 
Bishop,  the  Recorder  of  Coventry  and  Warwick  for  the  time  being,  or 
any  two  of  them,  shall  think  fit :  Also  we  ordain  that  the  lands,  tene- 
ments, possessions,  and  hereditaments  already  given  or  granted,  or  here- 
after to  be  given  or  granted,  for  the  relief  and  maintenance  of  the  said 
hospital,  or  the  master  and  brethren  thereof,  other  than  the  site  of  the 
hospital  itself,  shall  from  time  to  time  be  granted,  let  out,  and  demised 
to  honest  and  sufficient  persons  that  will  live  upon  the  dwelling-houses 
of  the  same,  if  there  be  any,  for  terms  *of  years,  or  for  term  r:K4Q2 
of  one,  two,  or  three  lives,  by  copy  of  court  rolls,  according  to  ^ 
the  custom  of  the  manors  whereof  they  be  parcel,  and  the  same  to  be 
done  to  the  best  advantage  and  improvements  in  yearly  rents  that  with 
conscience  may  be,  and  with  such  cautions,  conditions  for  reparation,  or 
otherwise,  as  the  change  of  times  shall  require  and  the.  losdom  and  dis- 
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cretion  of  the  recorders  for  the  time  being  shall  devise  for  the  nest 
benefit  of  the  poor  of  the  said  hospital :  Provided,  nevertheless,  and  ¥<> 
ordain  that  it  shall  not  be  lawful  for  the  master  and  brethren  of  thesai^i 
hospital  for  the  time  being  to  make  any  lease  or  leases  of  the  said  lands 
tenements,  and  possessions,  or  any  part  thereof,  for  any  larger  or  loDger 
estate  therein  or  term  than  twenty-one  years  or  under,  to  be  accountel 
from  the  making  of  such  lease  or  leases,  nor  without  impeachment  ef 
waste,  nor  of  any  lands  or  tenements  whereof  any  farther  demise  or 
lease  shall  then  continue  or  be,  or  else  which  shall  not  be  expired,  sor- 
rendered,  or  determined  within  one  year  next  after  making  of  the  sanH 
new  lease  or  leases :  Provided  also,  and  we  ordain,  that,  if  any  pere^a 
or  persons  now  being,  or  which  shall  hereafter  be,  master  of  the  stii 
hospital,  at  any  time,  hereafter  advisedly  determine,  or  effectualW  xt- 
tempt,  practise,  or  go  about  act  or  acts,  thing  or  things  whatsoever,  f  >: 
or  concerning  any  bargain,  sale,  discontinuance,  alienation,  exckw, 
or  charge,  to  be  had,  made,  done,  or  suffered  of,  on,  or  oat  of  anv  Isdun 
tenements,  or  hereditaments  heretofore  given,  granted,  or  conveyed  >: 
assured,  or  hereafter  to  be  given,  granted,  conveyed,  or  assured,  for  t^^ 
maintenance  and  relief  of  the  said  hospital,  or  the  master  and  brethren 
of  the  same,  or  of  any  part  thereof,  otherwise  than  before  m  tbesr 
presents  is  limited,  expressed,  and  allowed,  without  the  consent  of  tk 
bishop  and  recorders  aforesaid  for  the  time  being  first  had  and  obtaiGci 
*4031  ^^  ^i^iting  under  their  hands ;  *and  also  the  same  act  or  acL<, 
-^  thing  or  things,  shall  execute  and  put  in  use  or  effect  by  aoj 
overt  act  or  deed, — that  then  every  such  master,  immediately  aft*' 
every  such  attempt,  practice,  or  going  about,  shall  thereupon,  by  virtae 
hereof,  and  by  force  of  the  statute  made  in  the  thirteenth  year  of  \^t 
reign  of  our  sovereign  Lady  the  Queen's  Majesty  that  now  is,  for  tlie 
erecting  and  founding  of  the  said  hospital,  be  ipso  facto  deprived  of  tbe 
said  mastership,  and  be  disabled  to  be  master  of  the  said  hospital" 

Pickering^  Q.  C.  (with  whom  was  J3yfe«,  Serjt.),  for  the  appdUnt-fj; 
—The  brethren  of  the  Earl  of  Leicester's  Hospital,  being  members  of  a 
corporation  aggregate,  are  not  entitled  to  be  registered.  In  Daltocs 
Sheriff  834,  it  is  laid  down  that  "  fellows  of  houses  or  colleges  ia 
universities  are  holden  to  have  no  voices  (in  the  election  of  knights  of  tb 
shire)  for  or  by  reason  of  their  chambers  or  other  avails,  4c.,  in  thrir 
colleges."  And  the  same  principle  applies  to  boroagh  voters.  Tl? 
*404.1  P^^^*  seems  to  have  been  assumed  by  the  court  in  *Simp8on,  apr-, 
*''*J  Wilkinson,  resp.,  7  M.  &  G.  50  (E,  C.  L.  R.  vol.  49),  8  Scott  N.  R. 
814.  [Williams,  J.— It  is  to  laid  down  in  Heywood  on  County  Ele^ 
tions  115.]  Corporations  sole  have  been  allowed  to  vote,  but  not  cor- 
porations aggregate.     [Cockburn,  C.  J. — ^Mr.  Rogers  does  not  see  the 

(a)  The  points  marked  for  argoment  on  the  part  of  the  appellant^  were, — 

"  1.  That  a  memher  of  a  corporation  aggregate  is  not>  quSl  such  member,  eotitlad  to  bi 
placed  on  the  list  of  voters  for  a  boroagh : 

'*  2.  That  the  property  in  respect  of  which  alone  eaeh  of  the  respondenls  oUinu  U>U^^ 
tied  to  rote,  is  property  exelasirely  belonging  to  and  ooonpied  by  a  corporation  aggres*^- 

"  8.  That  neither  of  the  said  respondents  is  an  owner,  tenant,  or  occupier  of  aoy  hoofe.  rKv- 
honse,  connting-honse,  shop,  or  other  boilding,  of  the  clear  yearly  TaJne  of  not  leu  tb*>  I*^ 
within  the  meaning  of  the  27th  section  of  the  Reform  Act,  2  W.  4,  c.  45 : 

"4.  Thai  neither  of  the  respondents  is  entitled  to  be  placed  on  the  nf  ister  ef  v»teis>  ^ 
reascm  of  his  reeeip'i  of  disqualifying  alms  within  twelre  calendar  months  prior  to  tbe  Itf^*^ 
«f  Jolylast : 

^  ft.  That  neiUier  if  the  respondenti  appears  to  hare  paid  tates  1^  the  itOaf  of  tb«  f^' 
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distinction.  In  his  treatise  on  the  Law  of  Elections,  7th  edit  150,  ho 
says, — "Sole  corporations  vote  without  objection.  It  is  difficult  to 
understand  the  principle  upon  which  individuals  who  are  members  of 
corporations  aggregate  are  disabled  from  voting  in  right  of  the  interest, 
they  possess  as  members  of  a  corporate  body.  The  disability  cannot 
arise  out  of  the  tenure  by  which  they  hold,  because  such  would  also 
apply  to  corporations  sole ;  nor  can  any  valid  objection  be  found  in  the 
drcumstance  that  they  do  not  hold  their  interest  in  severalty,  because 
such  would  also  exclude  joint  tenants,  tenants  in  common,  and  co-parce- 
ners." In  the  preceding  page,  however,  he  distinctly  states  the  law 
to  be  so.  ^^  The  individual  members  of  corporations  aggregate  have  not 
separate  voices  at  elections,  in  respect  of  their  corporate  interest  in 
land," — citing  Dalton's  Sheriff  834.  And  he  also  refers  to  the  Gam- 
bridge  Case  of  May  28,  1624 :  ^^  The  freeholders  complained  that  the 
scholars  and  fellows  of  colleges  and  halls  gave  voices  at  the  election. 
The  House  resolved  ^  that  members  of  colleges,  halls,  or  corporations, 
not  having  freehold,  saving  in  right  of  their  colleges,  halls,  or  corpora- 
tions, ought  not  to  have  votes  in  elections  of  knights  or  burgesses :'  and, 
upon  a  second  question,  ^  that  fellows  and  scholars  that  have  fellowships 
and  chambers  above  40«.,  ought  not  to  have  voices  in  elections.' "] 
The  reason  is  that  given  in  Com.  Dig.  Franchises  (F.  14.),  that  ^^  a  cor- 
poration cannot  do  a  personal  act,  which  requires  knowledge."  [GocK- 
BUKN,  C.  J. — The  majority  binds  the  minority ;  therefore,  the  corpora- 
tion would  have  to  vote  en  masse.  If  not  entitled  to  vote  as  owners^ 
are  they  as  tenants?]  That  "^Question  depends  upon  the  27th  r^^ne 
section  of  the  Reform  Act,  2  W.  4,  c.  45,  which  enacts,  '^  that,  ^ 
in  every  city  or  borough  which  shall  return  a  member  or  members  to 
serve  in  any  future  parliament,  every  male  person  of  full  age,  and  not 
sobject  to  any  legal  incapacity,  who  shall  occuvy^  within  such  city  or 
boroogh,  or  within  any  place  sharing  in  the  election  for  such  city  or 
borough,  as  owner  or  tenant^  any  house,  warehouse,  counting-house, 
shop,  or  other  building,  being  either  separately  or  jointly  with  any  land 
within  such  city,  borough,  or  place  occupied  therewith  by  him  as  owner,, 
or  occupied  therewith  by  him  as  tenant  under  the  same  landlord,  of  the 
clear  yearly  value  of  not  less  than  102.,  shall,  if  duly  registered  accord- 
ing to  the  provisions  thereinafter  contained,  be  entitled  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  any  future  parliament  for 
such  city  or  borough.*'  These  parties  do  not  occupy  as  tenants,  but 
simply  as  brethren  or  members  of  the  corporation.  The  rules  and 
ordinances  preclude  the  notion  of  an  occupation  such  as  is  contemplated 
by  the  statute.  The  occupation  of  each  individual  brother  or  member 
commences  when  he  becomes  a  brother,  and  terminates  when  he  ceasea 
to  fill  that  character.  [Cockbubn,  C.  J. — Can  his  lodgings  or  chambers, 
be  changed?]  It  does  not  appear  werj  precisely  on  the  case :  but  pro- 
bably the  oath  of  obedience  required  by  the  6th  rule  would  enable  the 
master  to  chanee  them.  Then,  if  he  is  tenant,  he  has  no  control  or 
dominion  over  the  outer  door,  the  key  of  which  is  kept  by  the  master ; 
and  he  cannot  absent  himself  at  night  without  leave, — ^rule  16.  It  is 
like  the  case  of  the  landlord  residing  upon  the  premises.  [Crcwdbr,  J. 
— How  does  the  corporation  reside?]  The  position  of  the  parties  is 
certainly  an  anomalous  one. 
The  receipt  of  alms  also  operates  a  disqualification,  by  virtue  of  8*  Z6. 
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*4061  *Baye9y  Serjt.,  for  the  re8pondent.(a) — The  only  question  is, 
J  whether  the  persons  named  had  a  right  to  vote  under  the  27th  sec- 
tion of  the  Reform  Act.  It  is  submitted  that  they  had.  In  Elliott  on  Elec- 
tions, p.  142,  it  is  said :  ^'  The  claimant  must  occupy  in  his  own  right,  and 
not  as  servant  of  another :  and  he  must  have  some  interest,  such  as  tenant 
at  will  at  least,  in  the  premises.  But,  as  observed  by  Mr.  Rogers,  p.  147, 
^  it  is  not  necessary  for  him  to  show  that  he  is  actual  owner  or  actoal 
tenant :  if  a  party  occupy  under  a  claim  of  title  or  right,  it  will  be  soff- 
cient;  for,  no  investigation  can  be  had  into  conflicting  claims  of  tide; 
the  words  as  owner  and  as  tenant  show  that  it  is  the  character  in  whieh 
the  party  has  actually  occupied  which  is  to  be  ascertained,  and  not  his 
strict  right  to  occupy  in  that  character. ' "  Again,  at  p.  144,  Mr.  Elliott 
says :  ''  It  is  conceived  that  the  liability  to  be  rated  will,  in  general,  be 
found  to  be  a  safe  test  as  to  the  character  in  which  a  person  occupies, 
for  the  purpose  of  voting."  These  parties  are  rated,  and  properly  rated 
as  occupiers :  The  King  v.  Watson,  5  East  480 ;  The  King  r.  The 
Mayor,  &c.,  of  Sudbury,  1  B.  &  C.  389  (E.  C.  L.  R.  vol.  8),  2  D.  t  R. 
651  (E.  C.  L.  R.  vol.  16) ;  The  King  v.  Munday,  1  East  584.  [Crowdee, 
'('4071  *'^* — ^^  ^^^  contend,  that,  in  all  cases  where  the  '''party  is  liaUe 
-I  to  be  rated  he  is  entitled  to  vote  ?]  In  all  the  text-boob,  the 
liability  to  be  rated  is  put  as  the  test.  [Cockburn,  C.  J. — The  statute 
43  Eliz.  c.  2,  does  not  apply.  The  question  is  whether  the  parties  occnpj 
^'as  owners  or  tenants."]  An  occupation  as  owner  or  tenant  embraces 
every  conceivable  description  of  occupation,  except  an  occupation  <uur- 
vant.  In  Hughes,  app..  The  Overseers  of  Chatham,  resp.,  5  M.  &  6. 54(E. 
C.  L.  R.  vol.  44),  7  Scott  N.  R.  681, 1  Lutw.  Reg.  Cas.  51,  Dob8on,appM 
Jones,  resp.,  5  M.  &  G.  112,  7  Scott  N.  R.  80,  1  Lutw.  Reg.  Cas.  105, 
and  Clark,  app.,  The  Overseers  of  St.  Mary,  Bury  St.  Edmunds,  resp, 
1  C.  B.  N.  S.  23  (E.  C.  L.  R.  vol.  87),  a  distinction  was  taken  between  aa 
occupation  by  a  government  officer  or  a  servant  by  the  perminion  of  the 
employers,  as  part  remuneration  for  his  services,  and  a  compulsory  oceo- 
pation  for  the  purpose  of  the  better  performance  of  his  duties  as  sneli 
officer  or  servant :  in  the  former  case,  the  party  was  held  entitled  to  bd 
registered ;  in  the  latter,  not.  In  the  former  of  those  cases,  Tindal,  C. 
J.,  in  delivering  the  judgment  of  the  court,  says :  ^^  There  is  no  inconsist- 
ency in  the  relation  of  master  and  servant  with  that  of  landlord  and 
tenant.  A  master  may  pay  his  servant  by  conferring  on  him  an  interest 
in  real  property,  either  m  fee,  for  years,  at  will,  or  for  any  other  estate 
or  interest ;  and,  if  he  does  so,  the  servant  then  becomes  entitled  to  the 
legal  incidents  of  the  estate  as  much  as  if  it  were  purchased  for  any  other 
consideration.  But  it  may  be  that  a  servant  may  occupy  a  tenement  of 
his  master's,  not  by  way  of  payment  for  his  services,  but  for  the  purpo^e 
of  performing  them ;  it  may  be  that  he  is  not  permitted  to  occapv,  &$  * 
reward,  in  the  performance  of  his  master's  contract  to  pay  him,  but 

(o)  The  pointf  marked  for  argnment  on  the  part  of  the  respondenty  were, — 
.     « 1.  That  Jesse  Boddington  was  entitled  to  be  registered,  and  was  rightlj  regiitcivi  "  ' 
lOL  occapier  within  the  27th  section  of  the  Reform  Act : 

"  2.  That  the  oireomstanoe  that  the  corporation  of  which  Boddington  was  a  member  ovi^ 
the  property,  is  immaterial,  the  ooonpation  being  by  Boddington  himself  for  his  ova  pef^ 
benefit,  and  not  by  the  corporation,  and  Uie  rerising  barrister  having  so  found : 

**  3.  That  no  disqualification  arose  from  the  alleged  receipt  of  alms, — the  benefits  which  l^ 
dington  was  entitled  to  and  recelTcd  as  a  brother  of  the  Hospital  not  being  in  the  dsmR  " 
paroohial  alms,  nor  indeed  of  alms  at  aU." 
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required  to  occupy,  in  the  performance  of  his  contract  to  serve  his  master. 
The  settlement  cases  cited  in  argument  established  and  proceeded  on  this 
distinction.  We  think  it  applicable  to  the  present  question ;  *and,  r^  4/^^ 
as  there  is  nothing  in  the  facts  stated  to  show  that  the  claimant  ^ 
was  required  to  occupy  the  house  for  the  purposes  of  his  services,  or  did 
occupy  it  in  order  to  their  performance,  or  that  it  was  conducive  to  that 
purpose  more  than  any  house  which  he  might  have  paid  for  in  any  other 
way  than  by  his  services,  and,  as  the  case  expressly  finds,  that  he  had 
the  house  as  part  remuneration  for  his  services,  we  cannot  say  that  the 
conclusion  at  which  the  revising  barrister  has  arrived  [disallowing  the 
objection]  is  wrong."  In  Dobson,  app.,  Jones,  resp.,  tne  same  learned 
judge  says :  *^  In  delivering  our  opinion  upon  a  former  case,  we  laid  down 
at  some  length  the  principle  upon  which  we  thought  the  class  of  cases  to 
which  the  present  appeal  belongs  ought  to  be  decided ;  and  we  drew  the 
distinction  between  those  cases  where  officers  or  servants  in  the  employ 
of  government  are  permitted  to  occupy  a  house  belonging  to  the  govern- 
ment as  part  remuneration  for  the  services  to  be  performed,  and  those 
in  which  the  places  of  residence  are  selected  by  the  government,  and  the 
officers  or  servants  are  required  to  occupy  them,  with  a  view  to  the  more 
efficient  performance  of  the  duties  or  services  imposed  upon  them.  Upon 
that  occasion,  we  declared  our  opinion  to  be,  that  those  officers  or  servants 
who  fell  within  the  first  description  might  properly  be  considered  to  oc- 
cupy as  tenants,  although  the  residence  was  allotted  to  them  as  such  offi- 
cers and  servants,  and  although  they  might,  if  such  residence  had  not 
been  allotted  to  them,  have  had  an  additional  allowance  for  lodging- 
money  ;  whilst  at  the  same  time  we  stated  that  the  relation  of  landlord 
and  tenant  could  not  be  created  by  the  appropriation  of  a  particular 
house  to  an  officer  or  servant  as  his  residence,  where  such  appropriation 
was  made  with  a  view  not  to  the  remuneration  of  the  occupier,  but  to  the 
interest  of  the  employer,  and  to  the  more  effectual  performance  of  the 
^service  required  from  such  officer  or  servant :  upon  the  same  t^i^aq 
principle  as  the  coachman  who  is  placed  in  rooms  of  his  master  ■- 
over  the  stable,  the  gardener  who  is  put  into  a  house  in  the  garden,  or 
the  porter  who  occupies  the  lodge  at  the  park  gate,  cannot  be  considered 
to  occupy  as  tenants,  but  as  servants  merely,  whose  possession  and  occu- 
pation is  strictly  and  properly  that  of  their  masters."  And  the  conclu- 
sion the  court  arrived  at  was,  that  the  case  in  hand  fell  within  the  latter 
class,  and  that  consequently  there  was  no  occupation  in  the  legal  relation 
of  tenant  to  a  landlord,  and  no  right  to  vote.  In  Davis,  app.,  Wadding- 
ton,  resp.,  7  M.  A;  G.  87  (E.  C.  L.  B.  vol.  49),  8  Scott  N.  R.  807,  the 
trustees  of  an  alms-house  were  empowered  by  letters  patent  of  incorpo- 
ration to  appoint  and  remove  the  twenty-four  inmates,  ^^toties  quoties 
sibi  conveniens  fore  videbitur:"  and  it  was  held  that  the  inmates  ap- 
pointed under  this  power  did  not  take  an  estate  for  life  in  the  property 
enjoyed  by  them  as  such  inmates,  and  were  therefore  not  entitled  to  be 
registered  as  freeholders.  The  subject  is  ably  discussed  in  some  very 
learned  notes  by  Sent.  Manning  to  that  case  and  also  to  the  case  of  Wynne 
r.  Wynne,  2  M.  &  6.  19  (E.  C.  L.  B.  vol.  40).  There  are  many  sorta 
of  tenancies  which  would  suffice  to  confer  the  franchise :  one  who  is  let 
in  under  a  contract  to  purchase,  would  be  a  tenant  at  will, — ^Doe  d. 
Gray  v.  Stanion,  1 M.  &  W .  695, 700|t — and  as  such  might  acquire  a  right 
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to  vote.  [WiLLES,  J! — Suppose  he  occupied  for  more  than  twenty  ycftra, 
would  he  acquire  a  fee  ?]  Possibly.  [Gogkburn,  C.  J. — You  say  these 
parties  are  tenants.  Are  they  tenants  from  year  to  year,  or  at  will,  or 
on  sufferance  ?]  Their  tenancy  is  to  enure  so  long  as  they  shall  observe 
the  rules  of  the  hospital :  Simpson,  app.,  Wilkinson,  resp.  7  M.  &  6.  50, 
(E.  C.  L.  R,  vol.  49),  8  Scott,  N.  R.  814, 1  Lutw.  Reg.  Cas.  168,  [Cock- 
burn,  C.  J. — That  would  be  in  law  a  tenancy  for  life, — a  freehold  in- 
*4101  ^^^^^*  ^^7  there  not  be  a  permissive  occupation  "^without  creat- 
-1  ing  a  tenancy  7]  A  permissive  tenancy  is  synonymous  with  a 
tenancy  at  will:  Elliott  on  Registration,  p.  143. 

Pickering^  Q.  C,  in  reply. — The  circumstance  of  the  party  being 
rated  affords  no  evidence  of  an  occupation  as  tenant  By  the  statute 
of  Elizabeth,  every  person  is  liable  to  be  rated  who  has  a  beneficial 
opcupation.  It  is  no  part  of  the  duty  of  parish  officers  to  inquire  into 
titles.  In  Dobson,  app.,  Jones,  resp.,  5  M.  &  G.  112  (E.  C.  L.  R.  voL 
44),  8  Scott,  N.  R.  80,  1  Lutw.  Reg.  Cas.  106,  and  in  Clark,  app..  The 
Overseers  of  St.  Mary's,  Bury  St.  Edmunds,  resp.,  1  C.  B.  N.  S.  23 
(E.  C.  L.  R.  vol.  87),  the  parties  had  a  beneficial  occupation,  and  were 
rated,  and  yet  they  were  held  not  entitled  to  vote.  In  the  present  case, 
the  ownership  is  in  the  corporation,  and  each  of  the  brethren,  by  allot- 
ment of  the  master,  as  a  member  of  the  corporation,  but  not  as  tenant 
in  any  sense,  occupies  certain  rooms, — acquiring  no  right  whatever  until 
the  aUotment  takes  place. 

CocKBURN,  C.  J. — I  am  of  opinion  that  these  votes  must  be  dis- 
allowed. The  question  arises  upon  the  construction  of  the  27th  section 
of  the  Reform  Act,  2  W.  4,  c.  45,  which  enacts  that  every  male  person 
of  full  age,  and  not  subject  to  any  legal  incapacity,  who  shall  occupj, 
09  otimer  or  tenant^  any  house,  &c.,  of  the  clear  yearly  value  of  not  less 
than  10/.,  shall,  if  duly  registered,  be  entitled  to  vote.  These  persona 
occupy  tenements  which  would  suffice  to  entitle  them  to  vote  if  their 
occupation  were  such  as  the  statute  requires.  But  it  appears  to  me 
that  they  do  not  occupy  either  as  owners  or  as  tenants.  We  are  bound 
by  the  words  of  the  section :  it  is  not  enough  to  show  a  beneficial  occu- 
pation, unless  it  be  an  occupation  as  owner  or  in  the  legal  relation  of 
*4111  ^^^^'^^  ^  ^  landlord.  Now,  it  is  clear,  and  indeed  it  is  *con- 
-'  ceded,  that  these  parties  do  not  occupy  as  owners, — ^the  ownership 
of  the  property  being  ex  concessis  in  the  corporation  aggregate.  Then, 
do  they  occupy  as  tenants  ?  It  appears  to  me  that  they  do  not.  There 
is  nothing  in  the  circumstances  under  which  their  occupation  arises  which 
creates  either  expressly  or  by  implication  the  legal  relation  of  landlord 
and  tenant.  The  corporation,  as  it  seems  to  me,  occupies  in  the  persons 
of  its  several  members.  If  any  individual  member  of  the  body  were  im- 
properly interfered  with  in  his  occupation,,  his  only  remedy  would  be  by 
an  application  to  the  Court  of  Chancery,  to  have  the  charity  adminis- 
tered  according  to  the  will  of  the  founder.  Cases  of  rateability  under 
the  48  Eliz.  c.  2  have  been  referred  to.  But  in  these,  it  is  to  be  ob- 
served, the  party  occupying  is  to  be  rated  without  any  qualification 
whether  as  owner  or  as  tenant :  therefore,  any  beneficial  occupation  is 
Qufficient.  If  similar  words  had  been  used  in  the  Reform  Act,  those 
cases  might  have  been  important  to  show  that  these  persons  bad  such 
a  beneficial  occupation  as  would  give  them  a  right  to  vote.    But  this 
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statute  requires  something  more.    I  think  the  appeal  must  be  allowed, 
but  without  costs. 
The  rest  of  the  court  concurring, 

Appeal  allowed,  without  costs. 


*County  of  NORTHAMPTON.— Southern  Division.      [*412 

WHiLIAM  FAULKNER,  Appellant,  The  Overseers  of  UPPER  BOD- 

DINGTON,  Respondents.    N(w.  19. 

Panaant  to  the  tnists  of  two  wills,  certain  lands  in  Northamptonshire  were  purchased  in 
1776y  and  msted  in  tnutees  upon  trust  to  apply  the  rents  and  profits,  amongst  other  charita- 
ble purposes,  to  and  amongst  certain  persous  deeoribed  as  'Uhe  six  beadsmen  of  Davcntry/' 
as  to  whose  origin  there  was  no  evidence.  The  persons  thus  doscribod  had  received  50«.  a 
jear  each  for  the  last  twenty  years ;  but  they  had  all  been  appointed  since  the  passing  of 
the  Reform  Act,  by  resolution  of  the  bailiffs  and  bnrgesses  of  Daventry,  in  whom  the  * 
appointment  had  from  rery  early  times  heen  rested,  and  who  were  also  trustees  under  the 
aboTe-mentioned  wills : — Held,  that  the  parties  so  appointed  had  not  an  estate  which  came 
to  them  by  promotion  to  an  office  within  the  meaning  of  the  2  W.  4,  o.  45,  s.  18,  and  there- 
fore were  not  enticed  to  he  registered. 

At  a  conrt  holden  for  the  revision  of  the  list  of  voters  for  the  parish 
of  Upper  Boddington,  in  the  southern  division  of  the  coanty  of  North- 
unptoD,  Samael  Hull  duly  objected  to  the  names  of  William  Faulkner 
and  five  others  (thereunder  written)  being  retained  on  the  list  of  voters 
for  the  said  parish  of  Upper  Boddington;  and,  it  appearing  to  the 
revising  barrister  that  the  validity  of  the  objections  to  the  several  names 
of  persons  thereunder  written  (five)  depended  and  had  been  decided 
by  him  upon  the  same  state  of  facts  and  the  same  points  of  law,  he 
declared  that  the  several  appeals  against  such  decision  ought  to  be  con* 
Bolidated  ;  and  he  named  William  Faulkner  to  be  the  appellant,  nnd 
the  overseers  of  the  parish  of  Upper  Boddington  to  be  the  respondents, 
in  Buch  consolidated  appeal. 

The  following  were  the  facts  of  the  case : — 

The  six  persons  objected  to  are  called  ^^  The  Beadsmen  of  Daventry ;'' 
and  they  claim  a  right  to  vote  in  respect  of  their  freehold  estates  in  a 
certain  piece  of  land  in  the  parish  of  Upper  Boddington. 

The  said  piece  of  land,  waa  purchased  about  the  year  1776,  with 
moneys  bequeathed  by  one  Edward  Sawbridge  and  one  Mary  Walford 
for  that  purpose,  and  was  conveyed  to  trustees,  in  compliance  with  the 
wills  of  the  said  Edward  Sawbridge  and  Mary  Walford,  upon  trust  to 
apply  the  rents  to  various  charitable  purposes,  and,  amongst  other  things, 
ia  trust  to  pay  to  and  divide  ^amongst  the  six  Beadsmen  of  Da-  r  4(410 
Tentry  a  certain  portion  of  the  said  rents.  ^ 

The  land  is  let  to  one  Baseby,  and  the  net  amount  of  rent  received  by 
the  trustees  is  1002. ;  out  of  which  the  trustees  have,  under  the  above- 
mentioned  trusts,  annually  for  the  last  twenty  years  paid  to  each  of  the 
six  beadsmen  the  sum  of  50s.  Previously  to  that  time  the  amount  paid 
to  them  was  not  so  large ;  but  the  increase  arose  partly  from  the  rent 
of  the  land  being  raised,  and  partly  from  some  of  the  other  objects  of 
the  charity  ceaaing  to  exist. 

Ko  evidence  was  given  respecting  the  first  appointment,  of  six  beadfl^ 
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men  at  Dsventry :  but,  from  very  early  times,  the  same  nimiber  had 
been  kept  up ;  the  appointment  of  them  being  vested  in  the  bailiff  and 
burgesses  of  Daventry,  who  were  also  trustees  under  the  wilU  of  the 
said  Edward  Sawbridge  and  Mary  Walford. 

The  beadsmen  are  now  appointed  by  a  resolution  of  the  trustees 
entered  in  their  minute-book  in  this  form, — ^'  A.  B.  is  appointed  a  beads- 
man, in  the  place  of  0.  D.,  deceased  :'*  and  the  appointment  is  for  life. 

All  the  six  persons  objected  to  have  been  appointed  since  the  passing 
of  the  Reform  Act,  2  W.  4,  c.  45. 

Neither  under  the  trusts  above  referred  to,  nor  in  their  character  as 
beadsmen,  are  they  liable  to  be  called  upon  to  perform  duties  or  serriees 
of  any  kind ;  nor  have  they  in  fact  ever  been  so  called  upon. 

It  was  contended,  on  the  part  of  the  respondents,  that  the  perscAS 
objected  to  had  no  estate,  either  legal  or  equitable,  in  the  land  out  of 
which  the  said  rent  of  1002.  issued ;  and  that,  if  they  had,  it  was  not 
of  sufficient  value  to  confer  the  franchise,  having  been  acquired  since  the 
passing  of  the  Reform  Act. 

On  the  part  of  the  appellants,  it  was  contended  that  the  persons 
*4141  ^^J^^^  ^^  took,  as  ^^  beadsmen,"  an  ^equitable  estate  in  the 
-J  land,  of  sufficient  value ;  because  the  term  '*  beadsman,"  necessa- 
rily imported  the  holding  a  "  benefice,  office,  or  employment,"  having 
been  originally  applied  to  persons  who  were  employed  in  the  pious  office 
of  praying  for  others,  and  upon  whom,  according  to  the  usage  of  former 
times,  benefactions  were  frequently  conferred  in  consideration  of  such 
employment. 

The  revising  barrister  held  that  the  six  persons  objected  to  had  an 
equitable  estate  in  the  land,  but  that  the  same  had  not  come  to  them  bv 
promotion  to  any  benefice  or  office  within  the  meaning  of  the  18di  sec- 
tion of  the  2  W.  4,  c.  45,  and,  consequently,  that  their  estate  was  of 
insufficient  value :  and  he  accordingly  expunged  their  names  from  the 
list. 

The  name,  residence,  and  nature  of  the  qualification  of  William 
Faulkner  appeared  on  the  list  of  voters,  as  follows : — 


ChriBtian  name  and 
surname. 

• 
Place  of  abode. 

Natare  of 
qnalifloation. 

Streets  lane,  or  other  like  plaee.  1 
ike.,  where  the  property  is  iit- 
nate,  or  name  of  the  prop«rtj, 
and  the  name  of  the  tenaoty  Ac 

Faulkner,  William. 

DaTontry. 

Freehold  land. 

Upper  Boddington. 
Wmiam  Baseby. 

The  name,  residence,  and  qualification  of  each  of  the  other  five  per- 
sons objected  to,  viz.  Joseph  Goodwin,  John  Newitt,  Abraham  Pool, 
Thomas  Wadams,  and  Thomas  Woolf,  were  similarly  described  in  the 
same  list. 

HayeSj  Sent.,  for  the  appellant. — The  question  turns  upon  the  con- 
struction of  the  18th  section  of  the  Reform  Act,  2  W.  4,  c.  45,  which 
enacts  *'  that  no  person  shall  be  entitled  to  vote  in  the  election  of  a 
knight  or  knights  of  the  shire  to  serve  in  any  future  parliament,  or  in 
the  election  of  a  member  or  members  to  serve  in  any  future  parliament 
for  any  city  or  town  being  a  county  of  itself,  in  respect  of  any  freehold 
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lands  or  tenements  whereof  ^snch  person  may  be  seised  for  his  own  p^^^  ^ 
life,  or  for  the  life  of  another,  or  for  any  lives  whatsoever,  except  ^ 
such  person  shall  be  in  the  actual  and  bon&  fide  occupation  of  such  lands  or 
tenements,  or  except  the  same  shall  have  come  to  such  person  by  marriage, 
marriage-settlement,  devise,  or  promotion  to  any  benefice  or  to  any  office^ 
or  except  the  same  shall  be  of  the  clear  yearly  value  of  not  less  than 
101.  above  all  rents  and  charges  payable  out  of  or  in  respect  of  the 
same ;  any  statute  or  usa^e  to  the  contrary  notwithstanding :  Provided 
always,  that  nothing  in  this  act  contained  shall  prevent  any  person  now 
seised  for  his  own  life,  or  for  the  life  of  another,  or  for  any  lives  what- 
soever, of  any  freehold  lands  or  tenements  in  respect  of  which  he  now 
has,  or  but  for  the  passing  of  this  act  might  acquire,  the  right  of  voting 
in  such  respective  elections,  from  retaining  or  acquiring,  so  long  as  1^ 
shall  be  so  seised  of  the  same  lands  or  tenements,  such  right  of  voting 
in  respect  thereof,  if  duly  registered  according  to  the  respective  provi- 
sions hereinafter  contained."  These  parties,  it  is  submitted,  are  entitled 
within  the  fair  construction  of  that  section  to  be  registered,  as  coming 
within  the  exception  of  persons  having  an  (equitable)  estate  of  freehold 
of  the  required  value  coming  to  them  by  ^'  promotion  to  an  office." 
rCoCKBURN,  C.  J. — Is  it  disputed  that  they  have  ah  equitable  interest  ?] 
That  question  was  disposed  of  by  the  case  of  Simpson,  app.,  Wilkinson, 
reap.,  7  M.  &  G.  60  (E.  C.  L.  B.  vol.  49),  8  Scott  N.  B.  814,  1  Lutw. 
B.  C.  268.  [CocKBURN,  C.  J. — The  point  is  not  open  to  the  respon- 
dents upon  the  case  as  stated.]  Before  the  passing  of  the  Beform  Act, 
these  persons  would  have  had  an  undoubted  right  to  vote ;  and  they 
clearly  are  not  within  the  object  of  the  disfranchising  part  of  the  sec- 
tion in  question,  the  manifest  design  of  which  was  to  prevent  the  acqui- 
sition of  collusive  or  colourable  freeholds  for  life  for  the  purpose  of 
voting.  ♦rCocKBURN,  C.  J. — To  what  "  office"  are  these  persons  r*4-i  g 
promoted  f]  The  office  of  beadsman.  [Cockburn,  C.  J. — Would  L 
that  be  an  office  such  as  would,  if  conferred  by  the  Crown,  disqualify 
the  parties  from  sitting  in  parliament  ?]  That  is  hardly  the  test.  Dr. 
Johnson, — and  Webster  adopts  the  definition,  (a) — defines  "  Beadsman  " 
thus, — ^^  A  man  employed  in  praying,  generally  in  praying  for  another," 
and  he  quotes  the  following  lines  from  SpQnser's  Faerie  Queene,  Book 
I.,  Canto  X.  86, — 

**  An  holy  hospitall 
In  which  seven  bead^ment  that  had  vowed  all 
Their  life  to  service  of  High  Heaven's  King." 

And  he  also  quotes  a  portion  of  Proteus's  farewell  to  Valentine,  from 
"Two  Gentlemen  of  Verona,"  Act  1,  Scene  1, — 

"Wilt  thou  begone?    Sweet  Valentine,  adiea  I 
Think  on  thy  Proteus,  when  thou,  haplj,  seest 
Some  rare  note-worthy  object  in  thy  travel : 
Wish  me  partaker  in  thy  happiness. 
When  thoa  dost  meet  ^ood  hap ;  and,  in  thy  danger. 
If  ever  danger  do  environ  thee, 


Commend  thy  ffrievanoe  to  my  holy  prayers, 
rill  be  tny  beadsman,  Valentine.'^ 


For  I  will 


(a)Richardion  girei  the  foUowing  qnoUUon  from  «The  Thief  end  the  Oordelier/'  If 
Prior,— 

"  <  TeU  your  beads,'  qaoth  the  prieiti '  end  be  fUrly  tnui'd  up. 
For  you  raxely  to-night  shaU  in  Paradiie  s«p. 


f«» 
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Dr.  NareSy  in  his  Glossary,  has  it  tfaos, — '^  Beadsman.  From  bed^  % 
prayer,  and  from  counting  the  beada  the  way  used  by  the  Bomish  church 
in  numbering  their  prayers ;  a  prager-^nan^  Commonly  one  who  {M^ys 
for  another/'  And  he  refers  to  the  same  paseage  in  Shakspeare.  He 
further  says :  '^  The  office  of  a  beacUman  is  thoa  expressed  by  Herrick, 


Yet  in  my  depth  of  grief  I'd  be 

One  that  shoiud  drop  hb  beads  for  thee.' 


Bailey  also  defines."  Beads-men,"  "  persons  devoted  to  prayer,  who,  in 
^41 71  ^  cbantry  or  religious  house  (in  ^popish  times)  said  a  certain  sett 
-■  of  prayers  for  patrons,  having  an  allowance  for  performing  the 
said  office :"  and  he  gives  the  passage  from  Spenser  above  cited.  The 
circumstance  of  the  office  having  in  modem  times  become  a  sinecure, 
makes  no  difference.  Dr.  Johnson  describes  a  sinecure  to  be  ''  an  office 
which  has  revenue  without  employment."  [Cockburn,  C.  J. — ^A  man 
may  be  devoted  to  prayer,  and  yet  not  hold  an  office.]  The  term  beads^ 
man  is,  as  appears  from  the  authorities  cited,  a  recognised  term  to 
express  one  who  is  devoted  under  a  vow  to  prayer.  "  Office"  is  a  word 
of  the  largest  signification  possible.  [CocKBURN,  C.  J. — ^Would  you 
say  that  a  monk  is  an  officer  ?]  Offices  are  of  infinitely  various  descrip> 
tions :  and  the  question  is,  whether  this  is  not  an  office  within  the  fair 
and  reasonable  construction  of  the  statute.  Dr.  Johnson  defines  an 
office  to  be  "  a  public  charge  or  employment,"  or  a  '^particular  employ- 
ment." In  Com.  Dig.  Franchues^  it  is  ^*  a  right  to  exercise  a  pubUe  or 
private  employment,  and  to  take  the  fees  and  emoluments  belonging  to 
it."  In  Cruise's  Digest,  Vol.  III.,  p.  92,  it  is  said,  ^an  office  is  a  right 
to  exercise  a  public  or  private  employment,  and  to  take  the  fees  and 
emoluments  belonging  to  it."  A  similar  definition  is  given  in  2  BI. 
Comm.  36.  The  word  office  is  manifestly  comprehensive  enough  to 
embrace  an  employment  of  this  sort.  It  is  not  necessary  that  it  should 
be  a  thing  falling  within  the  statutes  of  5  &  6  Ed.  6,  c.  16,  and  49  G. 
S,  c.  126.(a)  An  endowed  schoolmaster,(&)  a  curate,(c)  a  dissenting 
minister,((2)  and  a  Roman  Catholic  priest,(e)  though  they  do  tiot  hola 
mAxsn  "offices"  in  the  strict  legal  sense,  are  yet  entitled  to  *vote  in 
-■  respect  of  lands  held  by  them  as  such.  Amongst  offices  may  be 
mentioned  the  ancient  one  of  ^^  Tubman"  in  the  Exchequer,  the  origin 
of  which  seems  to  be  involved  in  impenetrable  mystery. 

Fields  for  the  respondents,  was  not  called  upon. 

CocEBURN,  C.  J. — I  entertain  no  doubt  whatever  that  the  decision  of 
the  revising  barrister  was  right,  and  that  the  six  persons  whose  names 
are  mentioned  in  the  case  are  not  entitled  to  be  upon  the  register.  The 
question  turns  upon  the  18th  section  of  the  Reform  Act,  2  W.  4,  e.  45, 
which  abolishes  the  right  of  voting  in  respect  of  freeholds  for  life, 
except  in  certain  specified  cases,  one  of  which  is,  where  the  lands  or 
tenements  in  respect  of  which  the  right  to  vote  is  claimed  shall  hare 
come  to  the  party  claiming  by  promotion  to  an  office.  The  individuah 
in  question  are  called  "  the  Seadsmen  of  Daventry,"  and  as  such  are 
entitled  to  receive  a  yearly  sum  out  of  the  rents  of  certain  lands.    They 

(o)  See  Hopkins  v,  Presoott,  4  C.  B.  578  (E.  C.  L.  R.  toL  56) ;  Steny  fu  Clifton,  9  C.  B.  110 
(9.  C.  L.  R.  ToL  67). 
(6)  See  ElUotr^S ;  Heyirood'i  Co.  EL  127 ;  Rogen  122. 
(e)  See  Rogen.  122;  BUiott25. 
{d)  Heywood'i  Co.  BL  180;  Smotl25;  Rogtn  ISSw 
(•)  mUoU  81. 
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are  appointed  by  the  bailiff  and  burgesses  of  Daventry,  who  are  trustees 
under  the  wills  of  Edward  Sawbridge  and  Mary  Walford,  to  whom  cer- 
tain moneys  had  some  time  prior  to  the  year  1776  been  bequeathed  upon 
trust  to  purchase  lands  and  to  apply  the  rents  to  various  charitable  pur- 
posesy  amongst  others,  a  portion  thereof  to  and  amongst  the  six  beads- 
men of  Daventry.  It  appears  that  the  whole  of  these  six  persons  have 
been  appointed  since  the  passing  of  the  Reform  Act,  and  that,  neither 
under  the  trusts  above  referred  to,  nor  in  their  character  as  beadsmen, 
are  they  liable  to  be  called  upon  to  perform  duties  or  services  of  any 
kind,  nor  have  they  ever  been  so  called  upon.  The  whole  question  is, 
whether  their  appointment  as  beadsmen  is  a  '^  promotion  to  an  office" 
within  the  meaning  of  the  statute.  I  am  clearly  of  opinion  that  there 
is  nothing  *in  the  facts  stated  to  us  by  the  revising  barrister  to  i^^iq 
warrant  us  in  holding  that  they  fill  such  an  office  as  to  entitle  ^ 
them  to  vote.  I  am  far  from  saying,  that,  under  some  circumstances, 
beadsmen  may  not  be  persons  holding  an  office, — for  instance,  if  the 
appointment  involved  the  performance  of  duties  of  a  public  character. 
But  all  that  appears  here,  is,  that  these  persons  are  appointed,  and  that 
they  are  the  recipients  of  a  yearly  stipend  or  allowance.  Beadsmen, 
according  to  the  definitions  given  by  the  authors  to  whom  we  have  been 
referred, — some  of  which  are  not  often  quoted  in  courts  of  law, — seem  to 
have  been  in  ancient  times  persons  who  devoted  themselves  to  prayer, — 
not  merely  on  their  own  account,  but  for  the  benefit  also  of  others. 
There  is  nothing  on  the  face  of  this  case  to  show,  and  we  cannot  assume, 
that  there  are  any  duties  attached  to  the  appointment  which  would  con- 
stitute it  an  office.  I  am  not  sure,  that,  in  construing  this  act,  we  ought 
not  to  look  at  the  state  of  things  which  existed  at  tlie  time  of  its  pass- 
ing. And,  assuming  that  persons  of  this  description  in  former  times 
had  duties  to  perform,  all  such  duties  had  ceased  long  since,  and  at  the 
time  of  the  passing  of  the  act  these  persons  were  merely  the  recipfents 
of  charity.  It  is  not  necessary,  therefore,  in  this  case  to  lay  down  pre- 
cisely what  is  and  what  is  not  an  ^'  office"  within  the  meaning  of  the 
statute.  It  is  enough  to  say  that  nothing  has  been  brought  before  us 
on  this  occasion  to  satisfy  us  that  these  persons  stand  in  the  position  of 
persons  possessed  of  an  '^  office"  in  respect  of  which  the  Act  of  Parlia- 
ment intended  that  they  should  be  entitled  to  vote. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  Assuming  the 
benefit  which  the  beadsmen  were  entitled  to  under  the  trusts  of  the 
donors'  wills  to  constitute  an  estate  sufficient  in  point  of  description  and 
value,  if  ♦within  one  of  the  exceptions,  the  question  is,  whether  f^aoq 
they  came  to  that  estate  by  promotion  to  an  ^^  office"  within  the  ■- 
meaning  of  the  18th  section  of  the  Reform  Act.  I  am  of  opinion  that 
there  is  nothing  on  the  face  of  the  case  to  show  that  they  did.  I  quite 
agree  with  my  Lord  in  thinking  that  it  would  be  wrong  to  say  that  there 
may  not  be  beadsmen  who  are  appointed  to  an  office  which  might  bring 
them  within  the  act,-— men  who  might  have  duties  to  perform  which 
would  constitute  in  kw  an  office.  Sut  here  there  is  nothing  to  show 
that  they  owe  any  duty  to  anybody.  There  are  twelve  beadsmen 
attached  to  Westminster  Abbey  ;(a)  though  what  their  duties  at  this  day 

(a)  Probably  Attoohed  to  the  Hospital  founded  bj  Honiy  VIL,  which  is  Urns  aUnded  to  in 
Dirt's  Wcttmonastariun,  VoL  L,  p.  32,— <'  He  founded  an  Hospital  for  thirteen  poor  people, 
^«  of  whioh  to  be  a  priest,  and  aUowed  the  priest  M,  per  week  and  the  others  $kd,  per  week, 
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may  be,  I  do  not  know :  nor  do  I  know  whether  they  have  ever  claimed 
a  right  to  vote  or  not. 

Growder,  J. — ^I  also  a^i  of  opinion  that  the  decision  of  the  revising 
barrister  was  right.  The  simple  (j^uestion  is  whether  there  was  evidence 
before  him  that  the  persons  claiming  to  be  retained  on  the  register  were 
persons  possessed  of  an  estate  by  promotion  to  an  ofiBce  within  the  mean- 
ing of  the  exception  in  the  18th  section  of  the  Reform  Act.  There  is 
no  evidence  beyond  the  argument  mentioned  in  the  case,  that  the  term 
beadsman  necessarily  imported  the  holding  a  ''  benefice,  office,  or  employ- 
*4211  "^^^^- '  ^^  ^  possible,  that,  in  former  "^times,  some  duties  may 
-^  have  attached  to  the  office  of  beadsman :  but  nothing  is  stated 
to  justify  the  conclusion  that  that  is  so  here.  And  I  must  beg  to 
express  my  strenuous  dissent  from  the  assumption  of  my  Brother  ffayet 
that  it  was  the  intention  of  the  framers  of  the  Reform  Act  to  confer  the 
franchise  in  a  case  of  this  sort.  I  think,  that,  if  the  attention  of  parlia- 
ment had  been  drawn  to  the  subject,  the  probability  is  that  they  would 
most  particularly  have  excluded  these  beadsmen,  as  well  as  all  other 
recipients  of  charity. 

WiLLES,  J. — ^I  am  entirely  of  the  same  opinion.  However  the  matter 
may  be  stated  to  raise  an  inference  that  these  persons  may  in  some 
former  time  have  been  appointed  to  some  office  in  an  ancient  hospital, 
the  only  conclusion  one  can  possibly  arrive  at  upon  the  statement  of  this 
case,  is,  that  they  exist  now  solely  for  the  purpose  of  receiving  their 
yearly  stipend  under  the  trusts  of  the  wills  referred  to.  They  are  not 
persons  promoted  to  an  office,  or  to  anything  like  an  office.  The  appeal 
must  be  dismissed. 

Fields  for  the  respondents,  asked  for  costs. 

Hayes^  Serjt.,  submitted  that  there  was  reasonable  ground  for  the 
appeal,  these  votes  never  having  been  objected  to  before. 

WiLLES,  J. — The  rule  has  always  been,  to  dismiss  the  appeal  with 
costs,  where  the  respondent  has  not  been  called  upon. 

Appeal  dismissed,  with  costs. 

Ao.  AU  which,  by  agreement,  the  Abbot  Islip  obUg«d  himself  to  perfoim,  as  did  after  him  hit 
laooesBor  Benson,  who  on  Monday  the  12th  day  of  May,  in  the  20th  year  of  the  reign  of  King 
Henry  VIII.,  came  before  the  then  Lord  ChanoeUor  Andley  into  Westminster  Hall,  between 
nine  and  ten  in  the  morning,  and  entered  into  obligations  for  that  purpose." 


*422]  *County  of  DURHAM.— Northern  Division. 

WASHBOURNE  WEST  and  Another,  Appellants,  JOHN  STE- 
PHENSON ROBSON,  Respondent.    June  12,  1858. 

IfOrd  Crewe,  by  his  will,  in  1720,  devised  lands  in  Hnnstonworth,  in  the  county  of  Dnrhao,  of 
the  net  yearly  yalue  of  7352.,  and  also  lands  in  Northumberland,  of  the  net  yearly  tiIik  of 
5600/.,  to  five  trustees  in  fee,  upon  trust  out  of  the  rents,  Ac.,  thereof  to  pay  certain  yeariy 
sums  to  certain  persons,  amongst  others,  "  the  yearly  sum  of  10^  apiece  to  each  of  the  Al- 
lows of  Lincoln  GoUege,  Oxford," — the  aggregate  of  such  yearly  sums  being  740^;  and  be 
directed  that  aU  the  annual  payments  to  be  so  made  should  be  made  to  the  bursar  of  the 
college  for  the  time  being,  to  be  by  him  paid  for  the  uses  aforesaid : — 

Jleld,  that  the  feUows  were  not  owners  of  a  rwi-charge,  there  being  no  power  of  distress ;  aer 
of  a  rent  of  any  sort  of  the  yalue  of  102.  a  year  Utuing  out  of  landt  in  Durham, 

Kald  also,  that  their  interest  was  not  an  estate  eoming  to  them  hy  dw%M€  within  the  mesBiag 
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of  the  18th  Mction  of  tho  Reform  Aet»  2  W.  4,  o.  45, — or  by  promotion  to  a  benefice  or  office 
within  th&t  section. 

Whether  they  could  he  considered  as  cestuifl  que  trust  in  actual  occupation  of  any  part  of  th« 
lands,  so  as  to  he  entitled  to  freeholds  at  all, — quceref 

But,  held,  that,  at  all  OTenta,  they  were  not  possessed  of  freeholds  of  the  yalue  of  40«.  a  year 
in  Durham,  inasmuch  as  the  net  proceeds  of  the  lands  in  the  two  counties  must  be  rateably 
apportioned  for  the  payment  of  all  the  sums  charged  thereon  under  the  will,  and,  so  appor- 
tioning them,  the  Ts^ue  in  Durham  was  not  sufficient  to  give  each  of  the  donees  40«.  per 
annum. 

Before  the  revising  barrister,  five  objeotions  were  taken  to  a  party's  right  to  vote:  three  of  them 
he  oyerruled;  but  the  others  he  held  to  be  ralid,  and  rejeetod  the  vote.  The  claimimt  appealed 
against  this  decision.  QucBre,  whether,  upon  the  argument  of  the  appeal,  it  was  competent 
to  the  respondent  to  rely  upon  the  objections  which  had  been  so  overruled,  but  the  decision 
upon  which  had  not  been  appealed  against  ? 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  Northern 
Division  of  the  county  of  Durham,  Octavius  Ogle  and  Washbourne  West 
respectively  claimed  in  writing,  pursuant  to  the  statute  in  that  behalf, 
to  be  entitled  to  vote  in  the  election  of  knights  of  the  shire  for  the 
Northern  Division  of  the  said  county,  and  to  have  their  names  respec- 
tively inserted  in  the  list  of  voters  for  the  said  division,  in  the  township 
and  parish  of  Hunstonworth,  in  the  said  division ;  and  John  Stephenson 
RobsoD,  being  a  person  on  the  register  of  voters  for  the  said  division, 
duly  objected  to  the  said  several  claims  of  the  said  Octavius  Ogle  and 
Washbourne  West. 

The  nature  and  local  description  of  the  qualification  of  Ogle  and  West, 
as  stated  in  the  claim,  were  as  follows,  viz.  the  nature  of  the  qualification 
in  the  third  column  was  *' rent-charge,"  and  the  local  description  in  the 
fourth  column  was,  *'  William  Nicholas  Darnell,  clerk,  and  the  four  other 
acting  trustees  under  Lord  Crewe's  will,  owners,*'  the  property  situate 
^Mn  the  parish  of  Hunstonworth." 

The  facts  of  the  case,  as  proved,  were  as  follows : — *Lord  r^cAOQ 
Crewe  being  seised  in  fee  of  certain  lands,  tenements,  and  here-  ^  " 
ditaments,  in  the  township  and  parish  of  Hunstonworth,  in  the  county 
of  Durham,  and  also  of  other  lands,  tenements,  and  hereditaments  in 
the  county  of  Northumberland,  by  his  will,  dated  the  24th  of  June, 
1720 ;  and  properly  executed  (and  attested)  to  pass  real  estates,  devised 
all  the  said  lands,  tenements,  and  hereditaments  to  five  trustees  named 
in  the  said  will,  their  heirs  and  assigns  for  ever,  upon  the  following 
trusts,  viz.  upon  trust  that  they  the  said  trustees,  and  the  survivors  and 
survivor  of  them,  and  the  heirs  and  assigns  of  the  survivor  of  them, 
Bhould,  out  of  the  rents,  issues,  and  profits  of  the  said  lands,  tenements, 
and  hereditaments  in  the  said  counties  of  Durham  and  Northumberland, 
for  ever  thereafter  pay  or  cause  to  be  paid  the  yearly  sum  of  202.  to 
each  and  every  of  twelve  exhibitioners  of  Lincoln  College  in  the 
University  of  Oxford,  which  he  had  then  already  named  and  appointed, 
or  which  he  should  thereafter  nominate  and  appoint,  and  to  each  and 
every  of  twelve  exhibitioners  to  be  elected  and  chosen  after  his  decease, 
ss  thereinafter  mentioned,  as  should  be  undergraduate  commoners  in 
Lincoln  College  aforesaid,  and  who  were  or  should  be  natives  of  the 
diocese  of  Durham,  and,  for  want  of  such  natives,  of  Northallertonshire, 
Howdenshire,  in  the  county  of  York,  or  of  Leicestershire,  and  particu- 
larly of  the  parish  of  Newbold  Verdon,  or  of  the  diocese  of  Oxford, 
whereof  he  was  formerly  bishopi  or  of  the  county  of  Northampton,  in 
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which  county  he  was  bom  (with  certain  directions  and  limitations  for 
electing  fresh  exhibitioners  in  case  of  vacancies,  and  as  to  the  time  and 
conditions  of  the  holdings  of  the  said  exhibitions,  not  material  in  tk 
judgment  of  the  revising  barrister  to  the  present  cases) ;  upon  tbe 
further  trust,  that  the  said  trustees,  their  heirs  and  assigns,  should,  out 
*4241  ^^'^^®  rents,  issues,  and  profits  of  the  said  lands,  ^tenements,  and 
-I  hereditaments  in  the  said  counties  of  Durham  and  Northumber- 
land devised  to  them  as  aforesaid,  for  ever  thereafter  pay  the  annual 
sums  thereinafter  mentioned,  that  is  to  say,  unto  the  minister  of  the 

Earish  church  of  Bamborough,  in  the  county  of  Northumberland,  and 
is  successors,  the  vearly  sum  of  407.  per  annum,  and  to  the  minister  of 
St.  Andrew's,  Auckland,  in  the  county  of  Durham,  and  his  successora, 
the  yearly  sum  of  SOL,  and  the  yearly  sum  of  lOL  apiece  for  the  aug- 
mentation of  twelve  poor  rectories,  vicarages,  small  livings,  or  curacies 
in  the  diocese  of  Durham,  such  as  he  should  by  any  writing  or  writings, 
codicil  or  codicils,  under  his  hand  and  seal,  to  be  attested  by  three  or 
more  credible  witnesses,  from  time  to  time  direct  and  appoint,  and,  in 
default  thereof,  to  and  for  the  augmentation  of  twelve  such  poor  recto- 
ries, vicarages,  small  livings,  or  curacies  within  the  diocese  of  Dorham 
aforesaid,  as  the  same  trustees,  and  the  survivors  and  survivor  of  them, 
and  the  heirs  and  assigns  of  the  survivor  of  them,  should  direct  and 
appoint ;  and  unto  the  ministers,  lecturers,  or  curates  of  the  parishes  of 
All  Saints  and  St.  Michael's,  in  Oxford,  of  Twyford,  in  the  county  of 
Bucks,  and  of  Comb,  in  the  county  of  Oxford,  which  belonged  to 
Lincoln  College  aforesaid,  and  to  their  several  successors  for  the  time 
being,  the  several  yearly  sums  of  101,  apiece,  for  catechising  youth 
within  the  same  respective  parishes ;  and  unto  the  poor  scholars  of  Trap 
and  Marshall  in  Lincoln  College  aforesaid  (being  eight  in  number)  sueh 
annual  sums  as  would  make  up  and  increase  their  respective  scholarships 
to  the  yearly  sums  of  10/.  apiece  (including  what  they  then  already 
respectively  received  on  account  of  their  several  scholarships),  to  the 
intent  that  their  respective  scholarships  might  be  all  alike  in  their 
respective  yearly  values;  and  to  the  bible  clerk  of  Lincoln  College 
*^^^1  aforesaid  such  annual  sum  as  would  make  up  and  ^increase  hjs 
-I  salary  to  the  yearly  sum  of  lOL  (including  what  he  then  already 
received  on  account  of  his  clerkship^ ;  and  also  the  yearly  sum  of  20/. 
to  the  rector  of  the  said  college,  ana  the  yearly  sum  of  lOL  apiece  to 
each  of  the  said  fellows  of  the  said  college,  which  benefactions  he  gare 
to  the  said  rector  and  fellows  of  Lincoln  College  aforesaid,  and  to  the 
college  aforesaid,  being  the  place  where  he  had  had  his  education,  and 
of  which  college  he  was  first  fellow,  and  afterwards  rector ;  and  to  each 
of  the  almsmen  and  almswomen  in  each  of  the  hospitals  in  Durham  and 
Bishop  Auckland,  of  the  foundation  of  Bishop  Cosens,  and  to  each  of 
the  six  almswomen  in  the  hospital  of  Brackley,  in  the  county  of  North- 
ampton, of  the  foundation  of  his  grandfather.  Sir  Thomas  Crewe,  and 
to  each  of  the  two  almswomen  in  the  hospital  at  Hinton,  in  the  said 
county  of  Northampton,  of  the  foundation  of  Elisha  Hele,  Esq.,  the 
several  yearly  sums  of  iOa.  apiece ;  and  to  such  schoolmaster  of  New- 
bold  Vernon  aforesaid  for  the  time  being,  the  yearly  sum  of  20L ;  and 
to  the  trustees  for  the  time  being  of  the  hundred  of  Spackenhoe,  in  the 
oountj  of  Leicester,  for  the  relief  of  the  widowB,  orphans,  and  cduldren 
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of  poor  clergymen  deceased,  and  to  their  successors,  the  yearly  sum  of 
10^.,  to  be  by  the  said  trustees  and  their  successors  distributed  for  the 
relief  of  widows,  orphans,  and  children  of  poor  clergymen  deceased, 
within  the  said  hundred,  in  such  proportions  as  the  said  trustees  and 
their  successors  should  think  fit;  and,  unto  the  minister  and  church- 
wardens of  the  parish  of  Daventry,  in  the  county  of  Northampton,  and 
to  their  successors,  the  yearly  sum  of  6/.,  to  be  by  them  paid  and  applied 
for  and  towards  the  support  ajid  maintenance  of  a  charity  school  to 
teach  poor  children  of  the  said  parish  of  Daventry  to  read  English  and 
vrite ; — ^All  which  said  payments  he  willed  and  desired  should  be  for 
ever  thereafter  paid  in  manner  following,  that  is  to  say,  *unto  r^Ano 
the  said  almsmen  and  almswomen,  by  quarterly  equal  payments,  '- 
on  the  feasts  of  St.  Michael  the  Archangel,  St.  Thomas  the  Apostle,  the 
Annunciation  of  the  Blessed  Virgin  Mary,  and  St.  John  the  Baptist, — 
the  first  payment  to  begin  and  be  made  at  such  of  the  said  feasts  which 
should  first  or  next  happen  after  his  decease ;  and  all  other  the  annual 
payments  by  half-yearly  equal  payments,  at  the  feast  of  St.  Michael  the 
Archangel  and  Annunciation  of  the  Blessed  Virgin  Mary, — the  first 
payment  thereof  to  begin  and  be  made  at  such  of  the  same  two  l^st- 
mentioned  feasts  which  should  first  and  next  happen  after  his  decease : 
And  the  testator  by  his  said  will  did  will,  order,  and  direct  that  all  the 
said  annual  payments  by  him  directed  to  be  paid  to  the  said  rector, 
fellows,  exhibitioners,  poor  scholars  of  Lincoln  College  aforesaid,  and  to 
the  said  ministers,  lecturers,  or  curates  of  All  Saints,  St.  Michael's 
Twyford,  and  Comb  aforesaid,  and  to  the  bible  clerk,  ahould  be  from 
time  to  time  received  by  the  bursar  of  the  said  college  for  the  time  being, 
as  other  rents  of  the  said  college  were  by  him  received,  to  be  by  him  paid 
for  the  uses  aforesaid,  and  for  no  other  use  or  uses  whatsoever, — whom 
the  testator  thereby  required  to  give  security  to  pay  the  money  coming 
to  his  hands  by  virtue  of  that  his  will  to  the  uses  aforesaid,  to  the  satis- 
faction of  the  rector  and  fellows  of  the  college  aforesaid :  And  his  will 
vas,  and  he  did  thereby  direct,  that  all  the  said  annual  payments  for 
ever  thereafter  should  be  made  without  any  deduction  or  abatement 
whatsoever  for  taxes,  charges,  or  assessments  for  or  by  reason  of  any  act 
or  acts  of  parliament  then  already  made  or  thereafter  to  be  made,  or  by 
reason  or  means  of  any  other  payments,  matter,  or  thing  what8oe«rer, 
and  to  begin  to  be  made  in  manner  as  he  had  thereinbefore  directed. 

Then  followed  directions  as  to  the  application  of  the  ^surplus  rtAOf 
rents  ^^  after  the  said  annual  payments  should  be  made,  and  not  ^ 
before,"  which  the  revising  barrister  did  not  think  material  to  be  set  forth. 

The  will  contained  a  clause  for  the  election  and  appointment  of  new 
trustees  frdm  time  to  time,  on  the  death  of  any  one  or  more  of  the 
trustees  appointed  by  the  will,  so  as  the  trustees  shoidd  never  exceed 
five  in  number,  and  providing  that  the  rector  of  Lincoln  College  for  the. 
time  being  should  be  one  of  the  trustees:  and  the  will  contained  m 
farther  clause,  directing  that  the  trustees  for  the  time  being  should  be 
satisfied  and  paid  their  charges  and  expenses  which  thej  or  any  of  then 
should  be  put  unto,  lay  out,  or  expend  in  or  about  the  execution  of  at)^ 
every,  or  any  of  the  trusts  aforesaid,  or  by  reason  of  any  matter  or 
thing  whatsoever  anyways  relating  to  or  concerning'  thafr  his  will,  or  the 
trusts  therein  contained. 

VOL.  m.  H.  B.— IT 
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The  trustees  are  and  h«Te  been  for  several  years  past,  James  Thompson, 
rector  of  Lincoln  Gollege,  Charles  Thorp,  William  Nicholas  DameU, 
Henry  George  Liddell,  and  John  Dixon. 

Hunston worth  is  a  parish ;  and  the  parish  and  iownship  are  co-exten- 
sive. 

Lincoln  College  is  a  corporation  aggregate,  styled  "  The  Warden  or 
Rector  and  Scholars  of  the  Blessed  Virgin  Mary  and  All  Saints,  Lin- 
coln, commonly  called  Lincoln  College;"  and  the  rector  and  fellows  are 
respectively  members  of  the  body  corporate.  The  said  Octavins  Ogle 
and  Washbourne  West  are,  and  have  been  for  several  years,  respectively, 
fellows  of  the  said  college. 

The  aggregate  amount  of  the  sud  several  annual  sums  so  by  the  said 
will  primarily  made  payable  out  of  the  rents,  issues,  and  profits  of  tbe 
said  devised  lands,  tenements,  and  hereditameats  in  Durham  and  Nor* 
"^4281  ^^uiQ^^rl^^^^y  ^B  740^  6s.  8cL ;  and  they  are  and  always  ^hare 
-'  been  paid  out  of  a  joint  fund  derived  from  the  rents,  issues,  and 
profits  of  the  whole  of  the  said  devised  lands,  tenements,  and  heredita- 
ments in  Durham  and  Northumberland,  without  distinction. 

All  the  annual  payments  directed  by  the  said  will  to  be  paid  to  the 
rector,  fellows,  exhibitioners,  and  poor  scholars  of  Lincoln  College,  and 
to  the  ministers,  lecturers,  or  curates  of  AH  Saints,  St.  Michael  Twyford, 
and  Comb  aforesaid,  and  to  the  bible  clerk,  are  and  have  always  been 
paid  by  the  said  trustees  to  and  received  by  the  bursar  of  Lincoln  College 
for  the  time  being,  to  be  by  him  paid  to  and  for  the  uses  aforesaid, 
pursuant  to  the  direction  of  the  said  will;  and  the  moneys  so  received 
by  the  bursar  have  never  been  nor  are  carried  to  the  corporate  funds  of 
tne  college,  but  have  always  been  and  are  by  him  distributed  amongst 
and  paid  to  the  individuals  entitled  to  receive  the  same,  as  directed  bj 
the  said  will.  The  rest  of  the  said  annual  sums  are  paid  by  the  trustees 
directly  to  the  parties  entitled  to  receive  the  same. 

The  gross  annual  rental  of  the  said  devised  estates  in  Hunstonworth 
amounts  to  8007.  a  year. 

The  ordinary  management  of  those  estates,  including  the  collection 
of  rents,  costs  the  trustees  from  251,  to  30Z.  a  year;  and  the  repairs 
incident  to  the  same  estate  have  on  an  average  for  the  last  twenty  years 
cost  the  trustees  from  401.  to  50L  a  year. 

The  amount  of  the  net  annual  rental  of  the  Hunstonworth  estates  h 
less  than  the  aggregate  amount  of  the  annual  sums  charged  on  those 
estates  and  the  said  esti^tes  in  Northumberland. 

Of  the  said  devised  estates  in  Northumberland,  parts  are  situate  in 
the  Northern  Division  of  the  county,  and  the  rest  in  the  Southern 
Divison  thereof.  The  amount  of  the  gross  annual  rental  of  those  parts 
^AQQi  ^I^ich  are  situate  in  the  Northern  Division  of  Northumberland  ^is 
^  6500Z. ;  and  the  annual  expenses  incurred  by  the  trustees  for  the 
ordinary  management  and  repairs  of  those  parts  of  the  property,  amount 
to  15002.  The  gross  annual  rental  of  those  parts  which  are  situate  in 
the  Southern  Division  of  Northumberland  amounts  to  1500/. ;  and  the 
annual  expenses  incurred  by  the  trustees  for  the  ordinary  management 
and  repairs  of  those  parts  of  the  property,  amount  to  400/. 

The  qualification  of  the  appellant  was  thus  stated  in  the  list  of 
voters : — 
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HUNSTONWORTH. 


NaoM. 

PlMe  of  abod«. 

Kfttanof 
qaaliJleaUon. 

If  the  qoAlifieaiioii  consists  of  rent- 
ohargei,  the  names  of  the  owners 
of  the  property  out  of  which  the 
rent  is  issaing,  and  the  situation 
of  saoh  property. 

Wef^  Wuhbonme. 

Oxford. 

Bont-eharge. 

William  Nicholas  Darnell,  clerk, 
and  the  four  other  acting  tmS' 
toef  nnder  Lord  Crewe's  will, 
owners  of  the  property  8ita« 
ate  in  the  parish  of  Honston- 
worth. 

It  was  objected  on  the  part  of  the  said  John  Stephenson  Robson, — 

First,  that  the  statement  of  the  natnre  and  description  of  the  qualifi- 
cations of  the  said  Oetayins  Ogle  and  Washbonme  West  in  the  register, 
as  apparent  on  the  face  thereof,  was  imperfect  and  defective: 

Secondly,  that  the  qualifications  of  the  said  Octavius  Ogle  and  Wash- 
bourne  West,  as  described  in  the  register,  were  not  supported  in  fact ; 
and  that  neither  of  them  had  a  sufficient  rent-charge  or  estate  in  Hnn- 
stonworth  to  qualify  him  to  vote  in  the  election  of  knights  of  the  shire 
for  the  said  Northern  Division  of  Durham,  because  the  said  rent-charges 
issued  out  of  the  lands  in  Northumberland  as  well  as  those  in  Hunston- 
worth  jointly : 

Thirdly,  that,  if  the  said  rent-charges  ought  to  be  "^rateably  r^4QA 
and  proportionably  distributed  over  each  division  in  each  county,  ^ 
in  proportion  to  the  whole  property  in  each  division,  and  if  such  rateable 
and  proportionable  apportionment  of  the  said  rent-charges  were  made, 
or  if  any  other  apportionment  which  could  be  legally  made  were  made, 
then  ana  in  any  such  case  neither  the  said  Octavius  Ogle  nor  the  said 
Washboume  West  would  have  a  rent-charge  out  of  the  lands  in  the 
parish  of  Hunstonworth  of  sufficient  amount  to  qualify  him  to  vote. 

Fourthly,  that  the  interest  of  the  said  Octavius  Ogle  and  Washboume 
West  respectively  in  their  said  respective  annuities  was  equitable  merely; 
and  that  they  could  not  elect  to  take  their  annuities  out  of  the  rents  of 
the  lands  in  Hunstonworth. 

Fifthly,  that  the  said  Octavius  Ode  and  Washboume  West,  being 
respectively  members  of  the  corporation  aggregate  of  Lincoln  College 
aforesaid,  had  not  individuaUy  such  an  estate  or  interest  in  their  said 
annuities  as  to  qualify  them,  or  either  of  them,  to  be  on  the  said  regis- 
ter of  voters. 

The  revising  barrister  overruled  the  first,  fourth,  and  last  objections, 
and  held  the  second  and  third  objections  to  be  valid,  and  rejected  the 
said  claims,  and  expunged  from  the  list  of  claimants  and  the  register  of 
voters  the  several  names  of  the  said  Octavius  Ogle  and  Washboume  West ; 
whereupon  the  parties  objected  to  give  notice  of  appeal,  and  their  appeals 
were  allowed,  and  consolidated. 

Montague  Smith,  Q.  C.  (with  whom  was  Manistj^y  Q.  C),  for  the 
appellants. — The  decision  of  the  revising  barrister  disallowing  the  votes 
of  the  appellants  is  clearly  wrong.  The  statute  is  satisfied  if  each  is 
shown  to  possess  a  freehda  interest  of  the  yalue  of  40t.  a  year ;  for,  it 
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♦d^ll  ^^  ^^  estate  which  comes  to  them  by  deviMemihin  *the  exception 
J  in  8. 18  of  the  Reform  Act.  They  take,  under  the  devise  in  Lord 
Crewe's  will,  an  interest  sufiBcient  within  the  6  H.  8,  c.  7,  10  H.  6,  c.  2, 
and  18  G.  2,  c.  18,  s.  6,  to  entitle  them  to  vote, — an  equitable  rent-charge. 
[CocKBURN,  C.  J. — Is  it  an  interest  of  the  value  of  40«.  a  year  iasuing 
out  of  lands  in  Durham  ?]  It  is.  A  rent-charge  issues  out  of  every 
part  of  the  land,  and  therefore  the  whole  is  charged  upon  the  lands  in 
Durham.  And  the  interposition  of  trustees  makes  no  difference.  [Cock- 
burn,  C.  J. — The  money  is  to  be  paid  to  the  bursar  of  Lincoln  College.] 
His  is  merely  the  hand  to  receive  it :  the  bequest  is  to  the  individuals. 
By  the  5th  section  of  the  18  G.  2,  c.  18, — which  was  the  principal  statute 
which  regulated  the  right  of  voting  at  the  time  of  the  passing  of  the 
Reform  Act, — it  was  enacted  "  that  no  person  should  vote  without  having 
a  freehold  estate  in  the  county  for  which  he  votes,  of  the  clear  yeaHj 
value  of  40«.  over  and  above  all  rents  and  charges  payable  out  of  or  in 
respect  of  the  same,  or  without  having  been  in  the  actual  possession  or 
in  receipt  of  the  rents  and  profits  thereof  for  his  own  use  above  tweke 
calendar  months,  unless  the  same  came  to  him  within  that  time  by  descent, 
marriage,  marriage-settlement,  devise,  or  promotion  to  a  benefice  in  a 
church,  or  by  promotion  to  an  office."  And  the  Reform  Act  has  not 
interfered  with  that  right.  [Crowdbr,  J. — You  contend  that  these  par- 
ties had  a  right  to  vote  for  both  counties  ?]  It  may  be  so.  At  all  events, 
they  have  a  clear  right  to  vote  for  Durham.  If  an  apportionment  took 
place,  there  would  still  be  enough  to  give  more  than  iOs.  a  year  in  each 
county. 

Hindmarchy  (with  whom  was  J.  It.  Davison)^  for  the  respondent.— 
The  revising  barrister  has  stated  five  objections  to  the  right  of  the  ap- 
pellants to  vote :  and,  if  any  one  of  those  objections  be  well  founded, 
"^4321  ^^^  ftppe&l  "^cannot  prevail ;  for  it  is  the  entire  decision  that  is 
J  brought  before  this  court  for  review.  [Cockburn,  C.  J. — ^The 
appellants  do  not  appeal  against  that  part  of  the  decision  which  is  in 
their  favour.]  The  only  object  of  putting  all  the  points  in  the  case,  is, 
that  the  judgment  of  the  court  may  be  jnven  upon  them.  [3f.  Smith, 
— In  Ashmore,  app..  Lees,  resp.,  2  C.  S.  31,  89  (E.  C.  L.  It.  vol.  5i\ 
where  a  similar  point  arose,  Maule,  J.,  says, — ^'The  first  and  third 
objections  having  been  disallowed  by  the  revising  barrister,  and  there 
being  no  appeal  against  his  decision  thereon,  those  points  are  not  nov 
open  to  discussion :  we  are  only  authorized  by  the  6  &  7  Vict.  c.  18,  s. 
42,  to  enter  into  such  questions  of  law  as  are  reserved  by  the  barrister 
for  our  opinion."]  That  was  a  mere  dictum,  and  not  the  decision  of 
the  court.  [Williams,  J. — It  seems  to  have  been  acquiesced  in  by  the 
counsel,  and  acted  upon  by  the  court.]  The  42d  section  enacts  *'  that 
it  shall  be  lawful  for  any  person  who,  under  the  provisions  hereinbefore 
contained,  shall  have  made  any  claim  to  have  his  name  inserted  in  any 
list,  or  made  any  objection  to  any  other  person  as  not  entitled  to  have 
his  name  inserted  in  any  list,  or  whose  name  shall  have  been  expunged 
from  any  list,  and  who  in  any  such  case  shall  be  aggrieved  by,  or  dis- 
satisfied with  any  decision  of  any  revising  barrister  on  any  point  of  law 
material  to  the  result  of  such  case,  either  himself  or  by  some  person  on 
his  behalf,  to  give  to  the  revising  barrister  in  court,  before  the  rising  of 
the  said  court,  on  the  same  day  on  which  such  decision  shall  have  been 
pronounced,  a  notice  in  writing  that  he  is  desirous  to  appeal,  and  in 
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sach  notice  shall  shortly  state  the  decision  against  which  he  desires  to 
appeal ;  and  the  said  barrister  thereupon,  if  he  thinks  it  reasonable  and 
proper  that  such  appeal  should  be  entertained,  shall  state  in  writing  the 
facts  which  according  to  his  judgment  shall  have  been  established  by 
the  evidence  in  the  case,  ^and  which  shall  be  material  to  the  matter  r^cjoo 
in  question,  and  shall  also  state  in  writing  his  decision  upon  the  ^ 
whole  case,  and  also  his  decision  upon  the  point  of  law  in  question  appealed 
against ;  and  such  statement  shall  be  made  as  nearly  as  conveniently 
may  be  in  like  manner  as  is  now  usual  in  stating  any  special  case  for 
the  opinion  of  the  Court  of  Queen's  Bench  upon  any  decision  of  any 
Court  of  Quarter  Sessions,"  &c.  That  surely  must  mean  the  whole 
decision.  [Cockburn,  C.  J. — How  can  you  bring  before  us  by  way  of 
appeal  a  point  upon  which  the  revising  barrister  in  allowing  the  appeal 
has  not  exercised  his  discretion  ?  Growder,  J. — The  party  appealing 
only  appeals  against  that  part  of  the  decision  which  is  against  him. 
Suppose  the  revising  barrister  is  called  upon  to  state  a  case,  and  he 
merely  states  **  A  variety  of  objections  were  urged  before  me ;  and  I 
overruled  them  all,  and  decided  so  and  so,"  would  it  be  competent  to 
the  court  to  entertain  all  the  objections  ?]  There  is  no  reason  why  they 
should  not  The  point  is  one  of  great  importance.  [Cockburn,  C.  J. 
—Is  there  any  instance  of  a  respondent  being  allowed  to  convert  him- 
self into  an  appellant  in  this  way?  If  your  argument  be  well  founded, 
how  is  the  43d  section, — '^  that,  in  the  matter  of  every  appeal,  the 
party  in  whose  favour  the  decision  appealed  against  shall  have  been 
given  shall  be  the  respondent," — to  be  carried  out  ?  Willes,  J. — ^If 
no  reasons  were  given  for  the  decision  of  the  revising  barrister,  proba- 
bly the  whole  would  be  open  to  you :  and  it  may  be  a  question  whether 
yon  ought  to  be  in  a  worse  position  because  he  has  given  bad  reasons. 
Cockburn,  G.  J. — ^What  is  the  decision  that  is  appealed  against?] 
That  the  parties  have  not  the  right  to  vote  which  they  affirm  that  they 
have.  [Cockburn,  C.  J. — The  appeal  is  against  a  decision  founded 
upon  a  particular  point  of  law.]  The  42d  section  expressly  says  that 
the  barrister  is  to  state  his  decision  upon  the  *whole  case.  r^iAOA 
[Williams,  J. — I  incline  to  think  with  my  Brother  Willes,  that  L 
the  whole  ought  to  be  open.] 

Cockburn,  C.  J. — ^The  point  raised  is  of  sufficient,  importance  to 
require  consideration.  The  argument  had  better  be  confined  for  the 
present  to  the  points  appealed  against ;  and,  should  it  become  necessary, 
we  wiU  determine  hereafter  whether  the  respondent  is  entitled  to  go 
into  the  others.(a) 

Hindmarehj  continuing. — The  thing  described  here  is  not  a  rent- 
charge  at  all.  A  rent-charge  is  a  rent  issuing  out  of  land  upon  which 
the  person  entitled  to  the  rent  has  a  power  of  distress :  Go.  Litt.  143  b, 
144  a.  If  the  power  to  distrain  aoes  not  exist,  the  rent  is  not  a 
rent-charge,  but  a  rent-seek.  The  evidence  does  not  support  the  right 
to  vote,  as  it  appears  upon  the  register.  [Williams,  J. — The  revising 
harrister  does  not  treat  it  as  a  variance :  he  speaks  of  this  as  ^'  an  ob- 
jection." There  is  much  technical  matter  which  might  have  been 
avoided.]    When  this  matter  was  in  agitation  last  year,  the  qualifica- 

(a)  It  if  to  be  obferred  that  then  is  no  nioh  proyiiion  in  this  act  as  then  is  in  tho  Oommon 
Law  Proeednra  Act,  1854»  17  A  18  Viot  c.  135,  s.  41,  that  » the  oonrt  of  appeal  shaU  giro  ioeh 
ja^ciMat  as  oaght  to  hare  been  given  in  the  eoort  below." 
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tion  was  described  as  consisting  of  '^  annuity  out  of  freehold  lands,"— 
see  Robson,  app.,  Brown,  resp.,  1  G.  B.  N.  S.  34  (E.  G.  L.  B.  vol.  87). 
This  is  not  an  interest  in  land.  By  the  will  of  Lord  Grewe,  the  wliole 
property  is  devised  to  the  trustees.  They  deal  with  it  as  they  like.  The 
trust  attaches  not  on  the  land,  but  on  the  surplus  money.  It  is  not  litre 
the  ordinary  case  of  land  devised  to  A.  in  trust  for  B.,  which  would  gire 
the  cestui  que  trust  the  right  to  vote.  In  Bligh  v.  Brent,  2  T.  &  C 
268, t — where  the  question  was,  whether  shares  in  the  Ghelsea  Waterworks 
i^Aotr\  Gompany  were  personal  ^property,  so  as  to  pass  by  a  will  iiot 
^  executea  according  to  the  provisions  of  the  statute  of  frauds,— 
Alderson,  B.,  says:  ''It  is  of  the  greatest  importance  to  look  carefoOj 
at  the  nature  of  the  property  originally  intrusted,  and  that  of  the  body 
to  whose  management  it  is  intrusted,  the  powers  that  body  has  orer  it, 
and  the  purposes  for  which  these  powers  are  given.  The  property  is 
money, — the  subscriptions  of  individual  corporators.  In  order  to  make 
that  profitable,  it  is  intrusted  to  a  corporation  who  have  an  unlimited 
power  of  converting  part  of  it  into  land,  part  into  goods ;  and  of 
changing  and  disposing  of  each  from  time  to  time :  and  the  purpose  of 
all  this  is,  the  obtaining  a  clear  surplus  profit  from  the  use  and  disposal 
of  this  capital  for  the  individual  contributors.  It  is  this  surplus  profit 
alone  which  is  divisible  among  the  individual  corporators.  The  land  or 
the  chattels  are  only  the  instruments  (and  those  varying  and  temporary 
instruments)  whereby  the  joint  stock  of  money  is  made  to  produce 
profit."  The  barrister's  decision  in  truth  amounts  to  a  finding  thit 
West  and  Ogle  had  not  sufficient  out  of  lands  in  Hunstonworth  to 
entitle  them  to  a  vote.  If  there  could  be  an  apportionment, — ^which,  it 
is  submitted,  is  at  least  extremely  doubtful,— ^it  must  be  according  to 
the  proportionate  value  of  the  land  in  Northumberland  and  in  Durham. 
Comparing  their  relative  values,  it  would  be  found  that  each  of  these 
parties  would  have  less  than  40«.  a  year  out  of  the  lands  in  Hunston- 
worth. Then,  can  this  rent  or  yearly  sum  be  said  to  come  to  the 
! parties  by  devise  f  The  natural  meaning  of  that  expression  in  the  act 
B,  a  disposition  by  will  to  a  party  directly :  it  cannot  fairly  include 
every  person  who  at  any  time  hereafter  may  be  a  fellow  of  Lincok 
GoUege.  [Gocebubn,  G.  J. — The  devise  is  to  trustees,  in  trust  for  the 
benefit  of  certain  persons  who  may  for  the  time  being  happen  to  fill  & 
*4361  ^^''^^^'^  position.]  It  comes  to  the  ^parties,  not  by  devise,  but 
^  by  virtue  of  their  appointment  to  the  fellowship.  rCROWDER,  J. 
— ^Does  the  party  get  it  by  promotion  to  a  benefice  or  office  ?]  A  fel- 
lowship clearly  is  not  a  ^^ benefice;"  and  the  revising  barrister  has  not 
found  that  it  is  an  ^'  office."  The  nature  and  duration  of  the  tenure  do 
not  appear, — ^whether  for  life  or  for  years,  or  determinable  in  any  other 
way;  and,  if  so,  an  interest  of  the  value  of  40«.  a  year  would  not 
confer  the  right  of  voting ;  the  parties  must  have  10^  a  year  at  the 
least.  [CocKBURN,  G.  J, — Much  may  turn  on  the  nature  of  the  tenure 
of  these  fellowships;  generally,  those  who  are  elected  to  them  are 
under  an  engagement  to  enter  into  holy  orders  within  a  limited  period.] 
A  further  difficulty  arises  as  to  the  expenses  of  collection  and  manage* 
ment  and  repairs,  which  are  necessarily  of  uncertain  amount,  and 
might  in  some  years  reduce  the  value  considerably  below  the  sum 
required  to  constitute  a  qualification. 

Mimtague  Smithy  in  reply. — This  case  is  clearly  within  the  exception 
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in  8.  27 :  these  parties  have  an  interest  arising  out  of  lands  of  the  clear 
yearly  value  of  more  than  40«., — ^whether  coming  to  them  by  promotion 
to  a  "benefice"  or  to  an  "  office,"  is  immaterial.  And  it  does  not  the 
less  come  to  them  by  devise,  by  reason  of  the  intervention  of  trustees : 
nor  is  the  claim  to  vote  the  less  valid  because  the  recipients  of  this  rent- 
charge  have  not  a  power  of  distress, — an  eqaitable  interest  being  equally 
available  to  confer  the  franchise :  Baxter,  app.,  Brown  (or  Newman), 
reap.,  7  M.  A;  G.  198  (E.  C.  L.  R.  vol.  49),  8  Scott  N.  R.  1019 ;  6  &  7 
Via.  c.  18,  s.  74.  The  charge  is  upon  the  whole  and  every  part  of  the 
lanoB, — Rivis  v.  Watson,  5  M.  &  W.  255  if  and  the  court  is  not  called 
upon  to  make  the  apportionment  as  suggested.  Cur.  adv.  vult. 

*CocKBURN,  C.  J.,  now  deliverea  the  judgment  of  the  r^^AOT 
court  {a)—  L  ^^^ 

It  appears  from  the  case,  as  stated,  that  Lord  Orewe,  by  his  will,  in 
1720,  Revised  certain  lands  and  tenements  in  the  township  and  parish 
of  HuiBtonworth,  in  the  county  of  Durham,  and  also  other  lands  and 
tenemetts  in  the  county  of  Northumberland,  to  five  trustees,  in  fee,  upon 
trust,  ott  of  the  rents,  issues,  and  profits  thereof,  to  pay  certain  specified 
annual  sinas  to  twelve  exhibitioners  of  Lincoln  College,  Oxford,  to  the 
ministersof  certain  parishes,  to  certain  scholars,  to  the  Bible  clerk,  and 
to  the  ret  )r  of  Lincoln  College ;  "  and  the  yearly  sum  of  10/.  apiece 
to  each  o1  the  said  fellows  of  the  said  college."  And  the  testator  directed 
that  all  ths  annual  payments  to  be  made  should  be  received  by  the  bursar 
for  the  tine  being,  and  paid  over  by  him. 

The  twc  claimants  whose  votes  were  rejected  by  the  revising  barrister 
were  fellow  of  Lincoln  College,  claiming  to  vote  for  the  county  of  Dur- 
ham as  recpients  of  101.  per  annum  under  Lord  Crewe's  will. 

The  question  as  to  their  right  to  vote  arises  under  the  18th  section 
of  the  Refcm  Act,  2  W.  4,  c.  45,  which  enacts  *'  that  no  person  shall 
be  entitled  t)  vote  in  the  election  of  a  knight  or  knights  of  the  shire  to 
serve  in  anyfuture  parliament,  or  in  the  election  of  a  member  or  mem- 
bers to  send  in  any  future  parliament  for  any  city  or  town  being  a 
County  of  itslf,  in  respect  of  any  freehold  lands  or  tenements  whereof 
Buch  person  lay  be  seised  for  his  own  life  or  for  the  life  of  another,  or 
for  any  lives  vhatsoever,  except  such  person  shall  be  in  the  actual  and 
bonfi  fide  ocupation  of  such  lands  or  tenements,  or  except  the  same 
Bhall  have  coie  to  such  ^person  by  marriage,  marriage-settle-  f^aoq 
ment,  devise,  or  promotion  to  any  oenefice  or  to  any  office,  or  '• 
except  the  saie  shall  be  of  the  clear  yearly  value  of  not  less  than  107. 
above  all  rent  and  charges  payable  out  of  or  in  respect  of  the  same ; 
any  statute  onisase  to  the  contrary  notwithstanding :  Provided  always, 
that  nothing  i  this  act  contained  shall  prevent  any  person  now  seised 
for  his  own  lit,  or  for  the  life  of  another,  or  for  any  lives  whatsoever, 
of  any  freehol  lands  or  tenements  in  respect  of  which  he  now  has,  or 
bat  for  the  pasing  of  this  act  might  acquire,  the  right  of  voting  in  such 
respective  eledons,  from  retaining  or  acquiring,  so  long  as  he  shall  be 
80  seised  of  thcsame  lands  or  tenements,  such  right  of  voting  in  respect 
thereof,  if  dul  registered  according  to  the  respective  provisions  herein- 
after contained' 

It  was  contaded,  first,  that  the  claimants  had  a  right  to  vote  as 

(a)  T)m  «ftM  WM  rfOfld  Ufon  Cookbnrn,  C.  J.,  WiUiami,  J.,  Crowder,  J.,  and  WUIm,  J. 
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owners  of  a  rent-charge  of  107.  per  annum  issuing  out  of  lands  in 
Durham.  But  it  is  clearly  not  a  rent-charge,  there  being  no  power  of 
•distress.  Moreover,  it  appears  upon  the  case  that  the  annual  sums 
payable  under  the  will  amount  to  7407.,  and  the  whole  net  proceeds  of 
the  lands  in  Durham  are  less  than  that  sum ;  so  that  they  would  be 
insufficient  to  pay  the  whole  of  such  annual  sums :  and,  consequently 
the  claimants  must  receive  less  than  10/.  per  annum. 

Next,  it  was  contended  that  the  claimants  had  a  right  to  vote  as  &r 
an  estate  which  came  to  them  ^^  by  devise."  They  were  elected  to  tkir 
fellowships,  and  then  became  entitled  to  the  annual  payments  uider 
Lord  Crewe's  will.  We  are  clearly  of  opinion  that  this  b  not  an  eUte 
coming  to  them  "  by  devise,"  within  the  meaning  of  the  18th  scctim. 
*4S<)1  ^^  ^^  further  contended  that  the  fellowship  was  ^^  an  *dSce*' 
-I  within  the  meaning  of  that  section.  We  are  clearly  of  c^inion 
that  it  is  not. 

The  only  remaining  question  under  that  section, — ^and  whih  vis 
principally  argued  before  us, — was,  whether  the  claimants  werf  seised 
for  life  of  any  freehold  lands,  of  the  value  of  40«.  per  annum  in  the 
county  of  Durham,  of  which  they  were  in  the  actual  and  bon&  file  occa- 

Eation.  It  was  contended,  for  the  appellants,  that  they  were  eised  for 
fe  of  lands  in  Durham  to  that  amount,  as  cestui  que  trusts  in  tie  actaal 
receipt  of  the  rents  and  profits  thereof,  and  that  this  would  enble  them 
to  vote,  within  the  provisions  of  the  74th  section  of  the  6  Yet  c.  18. 
Although  102.  per  annum  could  not  be  realized  from  the  lands  i  Darham 
if  all  the  annual  payments  were  made  out  of  lands  in  that  canty ;  yet 
it  was  clear  that  much  more  than  40«.  could  be  so  realized. 

But  it  was  answered  by  the  respondents,  that  the  annual  suis  payable 
out  of  the  lands  in  both  counties  must  be  rateably  apportiaed  to  the 
amounts  respectively  received  from  the  lands  in  each  county  and,  if  so, 
as  it  appears  from  the  case  that  the  net  proceeds  of  the  land  in  Darham 
are  at  most  7352.  per  annum,  and  the  net  proceeds  of  the  lads  in  North- 
umberland 56002.,  the  proportion  of  those  two  sums  beig  as  one  to 
between  seven  and  eight,  it  follows  that  a  much  less  sum  tan  40<.  per 
annum  would  be  apportioned  from  the  lands  in  Durham  to;he  payment 
of  the  appellants'  102.  per  annum. 

It  was  much  discussed  before  us  whether  the  appellants  ;ould  be  con- 
sidered as  cestui  que  trusts  in  the  actual  occupation  of  af  part  of  the 
lands,  so  as  to  be  entitled  as  freeholders  at  all.  But  we  tink  it  unne- 
cessary to  decide  that  point ;  because  we  are  of  opinion,  tat,  assuming 
*440'l  ^^^™  ^^  ^^  ^^^^  freeholders,  the  lands  *in  the  twocounties  mnst 
-I  be  deemed  to  be  rateably  apportioned  for  the  pf ment  of  the 
annual  sums  under  the  will,  and  that,  consequently,  the  apellants  would 
not  hold  freeholds  of  the  value  of  408.  per  annum  in  ;he  county  of 
Durham. 

We  think,  therefore,  the  revising  barrister  was  right  n  disallowing 
the  votes ;  and  we  give  judgment  for  the  respondents,  bufwithout  costs. 

Decision  affirmed,  lihout  costs. 
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MEMORANDA. 

In  the  coarse  of  this  Vacation,  the  Hon.  Sir  Gresswell  Gresswell, 
Knight,  resigned  the  oflSce  of  Jadge  of  the  Court  of  Common  Pleas,  and 
was  appointed  Judge  of  the  Court  of  Probate  and  Judge  Ordinary  of 
the  Court  for  Divorce  and  Matrimonial  Causes.  He  was  afterwards 
Bworn  a  member  of  Her  Majesty's  Privy  Council. 

John  Barnard  Byles,  one  of  Her  Majesty's  Serjeants-at-Law,  was 
appointed  a  Judge  of  the  Court  of  Common  Pleas,  in  the  room  of  Sir 
Gresswell  Cresswell.  He  took  his  seat  on  the  first  day  of  the  ensuing 
Term,  and  shortly  afterwards  received  the  honour  of  knighthood. 

*In  this  Vacation  also,  the  following  gentlemen  were  appointed  r-i^AAo 
Her  Majesty's  Counsel  learned  in  the  Law : —  *- 

Svelyn  Bazalgette,  Esq.,  of  Lincoln's  Inn. 

John  Shapter,  Esq.,  of  Lincoln's  Inn. 

Samuel  Bush  Toller,  Esq.,  of  Lincoln's  Inn. 

Thomas  Webb  Greene,  Esq.,  of  the  Middle  Temple. 

Francis  Henry  Goldsmid,  Esq.,  of  Lincoln's  Inn. 

Richard  Paul  Amphlett,  Esq.,  of  Lincoln's  Inn. 

James  Fleming,  Esq.,  of  the  Middle  Temple. 
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LAWS  and  Another  v.  RAND.    Dec.  6. 

Ae  between  the  drawer  and  the  holder  of  a  cheek,  the  former  is  not  dieeharged  by  anj  Mmj  n 
its  presentment  short  of  six  years,  nnless  some  loss  or  iigary  is  oocasionod  to  him  by  sui 
delay. 

Presumption  that  an  instroment  is  drawn  at  the  time  of  its  date. 

This  was  an  action  by  the  holder  against  one  of  the  alleged  dnwen 
of  a  banker's  check. 

The  declaration  stated  that  the  defendant,  by  the  name  and  style  of 
Bedford  &  Rand,  on  the  80th  of  May,  1856,  made  his  draft  or  oi^er  in 
writing  for  the  payment  of  money,  called  a  banker's  check,  and  directed 
the  same  to  a  certain  banking  compai^y  called  The  Union  Bank  of  Lon- 
don, and  thereby  required  the  said  banking  company  to  pay  to  R.  Bed- 
ford or  order  lOOZ.,  and  then  delivered  the  same  to  the  said  R.  Bedf(»d, 
who  delivered  the  same  to  the  plaintiffs,  who  still  were  the  bearen 
thereof ;  and  the  said  banking  company  did  not  pay  the  said  check, 
although  the  same  was  presented  to  them  for  payment,  whereof  the 
defendant  had  due  notice,  but  did  not  pay  the  same;  and  the  sud  ehedk 
was  still  unpaid. 

The  defendant  pleaded,  amongst  others,  a  plea  traversing  the  making 
of  the  check,  and  (fourthly)  that  the  check  was  not  presented  to  the  said 
banking  company  within  a  reasonable  time.  Issue  thereon. 
*44^1  *The  cause  was  tried  before  Williams,  J.,  at  the  second  sitting 
^  in  London  in  Easter  Term  last,  when  the  following  facts  appeared 
in  evidence : — Messrs.  Bedford  &  Rand  entered  into  business  in  part* 
nership  together  as  saddlers,  in  Oxford  Street,  in  January,  1856,  and  so 
continued  until  the  80th  of  January,  1857,  when  the  partnership  was 
dissolved,  and  notice  of  dissolution  duly  published  in  the  London  Gazette. 
The  firm  had  an  account  with  the  Union  Bank  of  London,  which  was 
closed  on  the  dissolution  of  the  partnership.  The  mode  of  drawing 
checks,  according  to  the  provisions  of  the  deed  of  partnership,  was,  upon 
the  separate  signature  of  each  of  the  partners :  and  a  clerk  of  the  bank, 
who  was  called,  stated  that  checks  drawn  otherwise  would  not  have  been 
paid  by  the  bank,  even  when  they  had  funds  belonging  to  the  firm  in 
their  hands.  The  check  in  question,  which  was  written  on  plain  paper, 
was  dated  the  21st  of  May,  1856,  and  was  signed  by  Bedford  in  the 
name  of  the  firmj  and  payable  to  himself,  but  was  not  presented  at  the 
bank  for  payment  until  the  11th  of  March,  18^57 :  and  it  was  not  handed 
over  to  the  plaintiff  in  satisfaction  of  any  liability  of  the  firm.  There 
was  no  evidence  as  to  when  the  plaintiff  became  the  holder  of  the  check; 
nor  was  there  any  evidence  as  to  when  it  tffa$  drawn. 

On  the  part  of  the  defendant,  the  only  objection  urged  was,  that  the 
presentment  was  not  made  within  a  reasonable  time. 

On  the  other  hand,  it  was  submitted  that  a  presentment  at  any  time 
within  six  years  would,  in  the  absence  of  evidence  to  show  that  the 
defendant  had  been  prejudiced  by  the  delay,  as  by  the  failure  of  the 
bank,  or  the  like,  be  a  presentment  within  a  reasonable  time,  as  between 
the  drawer  and  the  holder. 

The  learned  judge  was  of  opinion  that  the  reasonableness  of  the  time 
*4441  ^^  presentment  was  a  question  of  law ;  *but  that,  assuming  it  was 
-■  a  question  of  fact,  there  was  nothing  for  the  jury,  the  present- 
ment unquestionably  not  having  been  made  within  a  reasonable  time. 
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A  verdict  was  thereupon  entered  for  the  defendant  upon  the  fourth 
issue,  and  for  the  plaintiff  on  all  the  others, — ^the  point  on  the  fourth 
plea  being  reserved,  and  the  court  to  he  in  the  position  of  a  jury 
thereon. 

Honyman^  in  Easter  Term,  moved  for  a  rule  nisi  to  enter  a  verdict  for 
the  plaintiff  on  the  fourth  issue,  pursuant  to  leave  reserved,  '^  on  the 
ground  of  misdirection  of  the  judge  in  ruling  that  the  check  was  not  pre- 
sented within  reasonable  time."  He  cited  Robinson  v.  Hawksford,  9 
Q.  B.  52  (E.  C.  L.  R.  vol.  58),  where,  to  an  action  by  the  holder  asainst 
the  drawer  of  a  check,  it  was  held  to  be  no  answer  that  the  check  was 
not  presented  in  reasonable  time,  unless,  during  the  delay,  the  fund  has 
been  lost,  as,  by  failure  of  the  banker.  [Cresswbll,  J. — Was  there 
any  proof  of  the  time  of  the  drawing  of  the  check  ?]  The  date  would 
be  prim&  facie  evidence.  [Cresswbll,  J. — I  doubt  that,  under  the  cir- 
cumstances. Bedford  had  no  authority  to  draw  checks  in  the  name  of 
the  firm  after  the  dissolution  of  the  partnership.]  The  check  must  be 
assumed  to  have  been  drawn  whilst  the  partnership  was  subsisting.  It 
is  laid  down  in  Byles  on  Bills,  7th  edit.,  p.  64,  that  the  date  expressed  in 
the  instrument  is  prim&  facie  evidence  of  the  time  when  the  instrument 
was  made. 

A  rule  nisi  having  been  granted, 

C.  W.  Woodj  at  the  sittings  after  Trinity  Term  last,  showed  cause.-^ 
The  question  in  all  these  cases,  is,  whether,  under  the  circumstances, 
the  check  has  been  presented  within  a  reasonable  time ;  the  stoppage  of 
the  bank  in  the  interim  being  only  one  of  the  circumstances.  In  oerle 
V.  Norton,  2  M.  &  Rob.  401,  where  *a  check  drawn  on  a  country  ri^AAti 
banker,  dated  the  19th  of  March,  was  not  presented  until  the  6th  ■- 
of  April,  and  no  cause  was  assigned  for  the  delay,  but  the  drawer  had 
not  sustained  loss  by  the  non-presentment  at  an  earlier  period,  the 
drawer  was  held  liable  to  be  sued  on  the  check.  The  judgment  of  Lord 
Denman  in  Robinson  v,  Hawksford,  9  Q.  B.  52  f£.  C.  L.  R.  vol.  58),  is 
rather  in  the  defendant's  favour.  He  says :  "  Wnere  a  loss  has  occurred 
by  the  check  not  being  presented,  it  is  necessary  to  inquire  if  there  was 
any  unreasonable  delay :  and  the  loss  itself  would  be  some  evidence  of 
that  fact."  [CocKBURN,  C.  J. — There  are  some  very  pertinent  remarks 
on  the  subject  in  the  note  to  Serle  v.  Norton,  2  M.  &  Rob.  404,  where 
it  is  said :  ^'  It  is  difficult  to  see  how  a  solvent  drawer,  on  a  solvent 
banker,  can  be  prejudiced  by  delay  in  the  presentment  of  a  check.  By 
drawing  such  a  check,  he  appropriates  a  sum  of  money  then  in  his 
banker's  hands  to  the  payment  thereof,  and  cannot  honestly  reduce  his 
account  below  that  amount :  Boehm  v.  Stirling,  7  T.  R.  429 :  and,  as 
between  him  and  the  payee  of  the  check,  the  question  of  reasonable 
time  for  presentment  can  scarcely  arise,  unless  some  damage  has  arisen 
in  consequence  of  the  non-presentment."!  That  note  was  referred  to  by 
Lord  Denman  in  Robinson  t;.  Hawksford.  In  the  present  case,  the  cir- 
cumstances clearly  show  that  the  presentment  was  made  at  an  unrea- 
sonably late  period.  The  check  was  drawn  in  express  contravention  of 
the  terms  of  the  partnership  deed.  It  was  drawn  by  Bedford  without 
the  authority  of  Rand.  The  date,  no  doubt,  is  prima  facie  evidence  of 
the  time  of  the  drawing :  Anderson  v.  Weston,  8  Scott  583,  6  N.  C.  296 
(E.  G.  L.  B.  vol.  87).  But  the  delay  in  the  presentment  was  some  evi- 
dence to  justify  the  jury  in  presuming  that  it  was  not  drawn  at  the  time 
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it  bore  date.  It  was  incumbent  on  the  plaintiff,  the  check  being  tainted 
with  fraud,  to  show  when  he  received  it,  and  that  it  was  given  in  satis- 
faction of  a  claim  on  the  partnership. 


*446] 


^Honyman^  in  support  of  his  rule. — The  authorities  are  dear. 


that  checks  differ  in  this  respect  from  bills  of  exchange  and  pro- 
missory notes, — ^that  the  holder  is  not  bound  to  present  them  within  any 
limited  period  short  of  six  years,  unless  circumstances  have  intervened 
to  alter  the  position  of  the  drawer,  so  as  to  prejudice  him.  In  Alexander 
V.  Burchfield,  8  Scott,  N.  R.  655,  568,  7  M.  &  G.  1061  (E.  C.  L.  B. 
vol.  49),  Tindal,  0.  J.,  says :  "  In  the  case  of  a  check,  the  holder  does 
not  lose  his  remedy  against  the  drawer  by  reason  of  non-presentment 
within  any  prescribed  time  after  taking  it,  unless  the  insolvency  of  the 
party  on  whom  it  is  drawn  has  taken  place  in  the  interval ;  that  is, 
unless  there  is  actual  loss  to  the  drawer."  And  in  Robinson  v.  Hawks- 
ford,  9  Q.  B.  52  (E.  C.  L.  R.  vol.  58),  Patteson,  J.,  says :  "  As  between 
the  drawer  of  a  check  and  the  holder,  if  presentment  is  deferred  to  such 
a  time  that  inconvenience  has  been  sustained,  the  time  may  then  be 
deemed  uitreasonable :  but,  if  none  has  resulted,  I  see  nothing  unreason- 
able in  a  presentment,  I  should  even  say,  at  any  time  within  six  years." 
And  Williams,  J.,  says :  *^  If  the  question  arises  who  is  to  be  the  loser 
when  the  banker  becomes  unable  to  pay,  the  point  is  properly  raised 
whether  the  check  was  presented  in  due  time ;  but,  if  things  remain  the 
same,  the  check  is  still  a  check,  and  the  money  is  money  applicable  to 
the  payment ;  and  I  cannot  conceive  that  the  rule  as  to  time  applies." 
What  is  or  is  not  a  reasonable  time  necessarily  varies  according  to  cir- 
cumstances. The  authorities  cited  show  that  the  plaintiff  was  entitled 
to  recover,  unless  the  delay  in  the  presentment  was  shown  to  have  dam- 
nified the  defendant, — of  which  there  was  no  evidence  whatever.  It 
was  clear  that,  if  the  presentment  had  taken  place  at  an  earlier  period, 
the  check  would  not  have  been  paid :  the  banker's  clerk  proved  that 
[Cbesswbll,  J. — If  the  presentment  had  taken  place  before,  the  amount 
*4471  °^^E^^  *have  been  settled  and  allowed  in  account.]  There  was 
^  no  evidence  of  any  settlement  of  accounts.  The  onus  lay  on  the 
defendant  to  show  that  he  was  damnified  by  what  took  place :  no  attempt 
was  made  to  show  that  he  was.  As  a  general  rule,  it  cannot  now  be 
doubted  that  there  is  a  prim&  facie  presumption  that  all  documents  are 
made  on  the  day  they  bear  date :  Anderson  v,  Weston,  6  N.  C.  296  (E. 
G.  L.  R.  vol.  87),  8  Scott  583 ;  Smith  v.  Battens,  1  M.  &  Rob.  341 ; 
Potez  i;.  Glossop,  2  Exch.  191  ;f  Tavlor  on  Evidence,  3d  edit.  Vol.  L, 
p.  153,  §  137.  The  drawing  of  checks  is  incident  to  modern  partner- 
ships. [CocKBURN,  C.  J.— 4t  is  a  mere  mode  of  payment :  the  power 
to  draw  checks  is  not  vitally  essential  to  a  partnership.!  Perhaps  not 
essential ;  but  very  convenient.  In  Byles  on  Bills,  7th  edit.  17,  it  is 
said :  "  There  is  one  material  difference  between  the  liability  of  the 
drawer  of  a  check  and  the  drawer  of  a  bill.  The  drawer  of  a  check  is 
not  discharged  by  the  holder's  failure  to  present  in  due  time,  unless  he 
have  sustained  from  the  delay  actual  prejudice,  as,  by  the  failure  of  the 
banker.  The  check  is  an  absolute  appropriation  of  a  sum  of  money  in 
the  banker's  hands  to  lie  till  called  for ;  but  by  delay  the  holder  takes 
the  risk  of  the  bank's  failure."  The  cases  of  Grant  v.  Yaughan,  3  Borr. 
1516,  and  Down  v.  HaUing,  4  B.  &  C.  830  (E.  C.  L.  R.  voL  10),  6  D. 
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k  R.  455  (E.  C.  L.  R.  vol.  16),  occnrred  at  a  time  when  the  doctrine, 
now  exploded,  of  reasonable  care  prevailed.  Car.  adv.  vult. 

Cresswell,  J.,  now  delivered  the  judgment  of  the  court : — (a) 

This  was  an  action  on  a  check  drawn  on  a  banker,  by  one  Bedford 
in  the  names  of  Bedford  and  the  ^defendant.  Rand,  who  were  rn^AAa 
formerly  in  partnership.    Plea,  that  the  check  was  not  presented   ^ 
within  a  reasonable  time. 

The  cause  was  tried  before  Williams,  J.,  at  the  sittings  in  London  in 
last  Easter  Term,  when  it  appeared  that  Bedford  and  Rand  were  in 
partnership,  and  had  an  account  with  a  banker,  who  was  instructed  not 
to  pay  checks  unless  signed  by  both.  The  check  in  question  was  made 
payable  to  Bedford,  and  was  signed  by  Bedford  in  the  names  of  both, 
but  Rand  did  not  sign  it.  Bedford  and  Rand  dissolved  partnership  on 
the  Slst  of  January,  1857,  and  then  closed  their  account  with  their 
banker.  The  check  in  question  bore  date  the  30th  of  May,  1856,  and 
was  presented  on  the  11th  of  March,  1857.  The  banker's  clerk  proved, 
that,  if  presented  before  the  account  was  closed,  it  would  not  have  been 
paid,  not  being  signed  by  Rand.  No  evidence  was  given  as  to  the  time 
when  the  plain ti£f  became  the  holder ;  but  no  objection  was  made  at  the 
trial  on  that  ground. 

The  learned  judge  directed  a  verdict  for  the  defendant,  the  plaintiff 
having  leave  to  move  to  enter  a  verdict  for  him,  if  the  court  should  think 
that,  according  to  the  evidence,  the  check  was  presented  in  a  reasonable 
time. 

A  rule  was  granted,  and  cause  was  shown  against  it  at  the  sittings 
after  Trinity  Term  last.  It  was  then  said  that  evidence  should  have 
been  given  of  the  time  when  the  check  was  handed  over  to  the  plaintiff; 
but,  no  such  point  having  been  made  at  the  trial,  we  think  it  could  not 
with  propriety  be  entertained  afterwards ;  and  the  sole  question  to  be 
disposed  of  is  that  which  was  reserved  by  the  learned  judge. 

We  are  of  opinion  that  the  point  was  decided  by  the  Court  of  Queen's 
Bench  in  Robinson  v.  Hawksford,  9  Q.  B.  52  (E.  C.  L.  R.  vol.  58), 
where  Patteson,  J.,  said  that  no  time  less  *than  six  years  would  ^440 
be  unreasonable,  unless  some  loss  was  occasioned  by  the  delay  ■- 
(there  was  no  evidence  of  any  loss  here) :  and  that  was  in  conformity 
with  what  was  said  by  Lord  Chief  Justice  Tindal,  in  giving  judgment  in 
the  case  of  Alexander  v.  Burchfield,  7  M.  &  G.  1067  (E.  C.  L.  R.  vol. 
49),  8  Scott,  N.  R.  668. 

The  rule  for  entering  a  verdict  for  the  plaintiff  must  therefore  be  made 
absolute.  Rule  absolute. 

(a)  The  eaie  wm  ar^od  before  Coekbnrn,  C.  J.,  CressweU,  J.,  and  WiUiamSy  J. 

The  same  point  in  effect  was  decided  beck  v.  Craft,  4  Duer  122 ;  Tryon  v. 
ia  Little  v.  Phoenix  Bank,  2  Hill  425 ;  Oxley,  8  Iowa  289 :  See  Matter  of 
Daniels  v.  Kyle,  1  Kelly  804 }  Har-  Brown,  2  Story  516. 
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The  Rev,  WILLIAM  KIRKPATRICK  RILAND  BEDFORD,  Clerk, 
V.  The  Warden  and  Society  of  the  Royal  Town  of  SUTTON  COLD- 
FIELD. 

SILVESTER  V.  The  Rey.  WILLIAM  KIRKPATRICK  RXLAUD 

BEDFORD,  Clerk.    Dee.  6. 

By  a  locftl  enolosnre-acty — reciting  that  the  defendants,  amongit  others  were  ownen  aad  pra- 
prietors  of  old  enclosed  lands  within  the  parish, — ^it  was  (bj  s.  61)  provided  thai  the  tithtf 
should  bo  ezUngaished  and  certain  yearlj  eom-rents  substituted,  such  yearlj  ranta  to  bt 
« issuing  and  payable  for  ever  from  and  out  of  the  several  lands  and  tenements  to  be  chaz^ 
therewith  as  aforesaid/'  and  to  be  pud  to  the  rector  at  the  rectory-house  on  the  four  nsoal 
quarter  days.  The  02d  section  provided  that  the  rector,  in  addition  to  all  present  poven 
for  recovery  of  tithes  and  compositions,  should  have  the  same  powers  and  remedies  for 
recovering  them  as  by  common  law  or  statute  were  given  to  landlords  for  the  recovcxy  el 
rack-rent  in  arrear.  And  the  63d  section,  having  provided  for  the  apportionment  of  the  reat> 
charge  in  case  of  the  division  of  the  land,  concludes  by  enacting  that  snch  apportiooed  pait 
of  the  rent  "  shall  and  may  be  recovered  from  the  lands  or  hereditaments  so  charged  tiian- 
with,  or/rom  the  omura  thereof,  in  such  and  the  same  manner  as  the  whole  of  the  said  jsailj 
corn-rents  or  sums  are  hereby  made  recoverable :" — 

Held,  that  the  rector  could  not  maintain  an  action  against  the  owners  of  the  land  for  the  reee- 
vory  of  the  rent-charge  thus  created. 

Held  also,  that  a  distress  by  the  rector  for  the  amount  of  the  rent-charge  imposed  upom  hadi 
of  a  proprietor  acquired  by  him  be/ore  the  passing  of  the  act,  and  also  for  the  amoniit  of  ths 
rent-charge  imposed  upon  other  huids  in  the  parish  acquired  by  him  9i$tc€  the  passliif  of  tbs 
act,  jointly,  was  illegal. 

But  held,  by  Williams,  J.,  Crowder,  J.,  and  Willes,  J., — dissentiente  Cockbum,  C.  J., — ^that  s 
distress  might  be  levied,  in  respect  of  the  whole  rent-charge  imposed  on  all  the  lands  to  ths 
parish  belonging  to  the  same  owner,  upon  an  occupier  of  any  part  thereot 

The  first  of  these  actions  was  brought  by  the  Rev.  Mr.  Bedford,  who 
♦4501   ^^  *^^  rector  of  the  parish  of  Sutton  *Coldfield,  in  the  county  of 
•J  Warwick,  to  recover  from  the  defendants,  as  the  owners  and  pro- 
prietors of  certain  lands  in  the  same  parish,  a  sum  of  80/.  IO9.  2d,  for 
rent  in  lieu  of  tithe,  as  hereinafter  mentioned. 

The  other  action  was  brought  by  Silvester  against  the  rector,  for  dis- 
tresses made  as  hereinafter  mentioned,  to  recover  certain  other  sums  of 
rent-charge. 

As  the  facts  involved  in  these  actions  are  undisputed,  and  both  depend 
upon  similar  questions  of  law,  by  consent  of  the  parties  and  by  order  of 
a  judge,  according  to  the  Common  Law  Procedure  Act,  1852,  the  follow^ 
ing  case  has  been  stated  in  both  actions  for  the  opinion  of  the  court, 
without  pleadings : — 

By  a  private  act  of  parliament  passed  in  5  G.  4  (c.  14),  intituled  '^  An  act 
for  enclosing  lands  within  the  Royal  town,  manor,  and  lordship  of  Sutton 
Goldfield,  and  the  parish  of  Sutton  Goldfield,  in  the  county  of  Warwick,*' 
it  was  enacted  in  the  1st,  61st,  62d,  63d,  and  64tb  sections, — which  are 
the  only  portious  of  the  act  material  to  the  present  purpose, — as  follows: — 

Sect.  1.  '^  Whereas  there  are  within  the  Royal  town,  manor,  and  lordship 
of  Sutton  Goldfield,  and  the  parish  of  Sutton  Goldfield,  in  Uie  county  of 
Warwick,  certain  open  and  common  fields  and  meadows,  and  also  certain 
commons,  commonable  and  waste  lands :  and  whereas  the  worshipful  the 
Warden  and  Society  of  the  Royal  town  of  Sutton  Goldfield,  in  the  coonty 
of  Warwick,  claim  to  be  lords  of  the  manor  of  Sutton  Goldfield  aforesaid, 
and  as  such  are  or  claim  to  be  entitled  to  the  soil  of  the  several  commons 
and  waste  lands  within  the  said  manor :  And  whereas  William  Bedford, 
Esq.,  is  patron  of  the  rectory  and  parish  church  of  Sutton  Goldfield  afore* 
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said,  within  the  Royal  town,  manor,  and  lordship  of  Sutton  Coldfield  afore- 
said, and  the  Rev.  William  Riland  Bedford,  clerk,  is  the  present  rector 
thereof,  and  as  such  is  entitled  to  certain  glebe  lands,  *and  right  of   rmA^i 
common  in  respect  thereof,  and  claims  to  be  entitled  to  all  the  great  ^ 
and  small  tithes  yearly  or  otherwise  arising  or  renewing  within  the  said 
parish  of  Sutton  Coldfield,  or  to  certain  moduses  or  compositions  in  lieu 
thereof,  if  any  such  legally  exist :  And  whereas  the  said  warden  and 
society,  Sir  E.  C.  Hartopp,  ^art.,  Sir  R.  Peel,  Bart.,  F.  B.  Hacket,  Esq., 
W.  H.  C.  Floyer,  Esq.,  C.  Chadwicke,  Esq.,  John  Scott,  Esq.,  the  Rev. 
James  Scott,  J.  Whitehead,  Esq.,  the  Master  and  Fellows  of  Emanuel 
College,  Cambridge,  and  the  said  William  Bedford,  and  other  persons, 
are  owners  and  proprietors  of  certain  enclosed  lands  and  estates  within 
the  said  lordship  and  parish  of  Sutton  Coldfield,  and  also  of  the  said 
open  and  common  fields,  meadows,  commons,  and  waste  lands,  or  to  cer- 
tain rights  of  common  or  other  rights  in,  over,  and  upon  the  same :  And 
whereas  an  act  was  passed  in  the  41st  year  of  the  reign  of  His  late  Ma- 
jesty, King  George  the  Third,  intituled  'An  act  for  consolidating  in  one 
act  certain  provisions  usually  inserted  in  acts  of  enclosure,  and  for  facili- 
tating the  mode  of  proving  the  several  facts  usually  required  on  the 
passing  of  such  acts :'  And  whereas  another  act  was  passed  in  the  1st 
and  2d  years  of  the  reign  of  His  present  Majesty,  intituled  '  An  act  to 
amend  the  laws  respecting  the  enclosing  of  open  fields,  pastures,  moors, 
commons,  and  waste  lands  in  England  f  And  whereas  the  properties  in 
the  said  open  and  common  fields  and  common  meadows  lie  very  much 
intermixed  with  each  other,  and  are  in  their  present  state  incapable  of  any 
considerablo  improvement,  and  it  would  be  advantageous  to  the  several 
persons  interested  therein  and  in  the  said  commons  and  waste  lands,  if  the 
said  open  and  common  fields,  meadows,  commons,  commonable  and  waste 
lands  were  divided  and  enclosed,  and  specific  allotments  made  thereof  to 
the  several  persons  interested  therein,  according  to  their  several  rights 
and  interests,  *and  if  compensation  were  made  for  the  tithes  of  all 
and  every  the  lands  and  estates  aforesaid,  in  manner  hereinafter 
mentioned ;  but  such  division,  allotment,  enclosure,  and  compensation  for 
tithes,  cannot  be  effectually  made  without  the  aid  and  authority  of  par- 
liament :  Be  it  enacted,  &c.,  that  John  Harris,  of,  &g.,  surveyor,  shall  be 
and  he  is  hereby  appointed  the  commissioner  for  valuing,  setting  out, 
dividing,  allotting,  and  enclosing  all  the  said  open  and  common  fields, 
meadows,  commons,  commonable  and  waste  lands,  and  for  putting  this  act 
and  the  said  recited  acts  into  execution,  subject  to  the  rules,  orders,  and 
directions  hereinafter  mentioned,  and  with  such  powers,  directions,  and 
regulations  as  are  contained  in  the  said  recited  act,  except  in  such  cases 
on^  as  the  same  are  hereby  varied  or  altered." 

Section  61.  ''  And  whereas  it  is  proposed  and  agreed  that  all  tithes 
whatsoever  arising  out  of,  for,  or  in  respect  of  any  old  enclosed  lands, 
tenements,  or  heroMiitaments  within  the  parish  of  Sutton  Coldfield  afore- 
said, and  payable  to  the  rector  of  the  said  parish  for  the  time  being,  shall 
cease  and  be  for  ever  extinguished ;  and  that,  in  lieu  thereof,  yearly  rents 
or  sums  of  money  shall  be  ascertained  and  paid  to  the  rector  of  the  said 
parish  for  the  time  being,  in  manner  hereinafter  mentioned:  be  it  there- 
fore further  enacted  that  it  shall  be  lawful  for  the  said  commissioner, 
and  he  is  hereby  required,  to  make  a  just  and  true  valuation  according 
to  the  average  prices  of  wheat  in  the  corn  narket  in  the  city  of  London, 
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for  the  seven  years  preceding  the  passing  of  this  act^  of  aU  the  tithes, 
both  great  and  small,  issuing  or  payable  out  of,  for,  or  in  respect  of  all 
the  old  enclosed  lands  and  tenements  in  the  parish  of  Sutton  Coldfield 
aforesaid,  subject  to  the  payment  of  tithes  in  kind,  or  any  moduses  or 
other  compositions,  if  any  such  shall  be  proved  to  exist,  to  the  said 
i^AKSTi  rector,  in  ^order  to  enable  him,  the  said  commissioner,  to  fix  and 
^  ascertain  the  total  aggregate  annual  amount  which  in  his  judg- 
ment is  a  just,  fair,  and  equal  compensation  and  satisfaction  to  be  made  to 
the  said  rector  and  his  successors  in  lieu  of  all  such  tithes  and  moduses  or 
other  compositions,  if  any :  and  the  said  commissioner,  after  ascertainiog 
such  aggregate  annual  amount,  shall  also  ascertain  and  determine  what 
yearly  sums  of  lawful  money  of  Great  Britain,  according  to  such  aggre- 
gate annual  amount,  are  equivalent  to  the  tithes  and  moduses  or  other 
compositions,  if  any,  of  each  proprietor's  old  enclosed  lands  and  tene- 
ments within  the  said  parish ;  which  said  yearly  sums  shall  be  yearly 
charged  upon  the  old  enclosed  lands  and  tenements  of  the  respective 
proprietors,  as  yearly  rents  payable  thereout  respectively  to  the  said 
rector  and  his  successors,  in  lieu  of  the  tithes  thereof:  and  the  nanu  renU 
shall  accordingly  he  and  are  hereby  charged  on  the  said  several  enehui 
laruis  and  tenements  of  the  several  proprietors ;  and,  for  the  purpose  of 
hereafter  regulating  the  amount  of  such  yearly  rents  according  to  the 
price  of  good  marketable  wheat,  at  such  times  as  hereinafter  mentioned, 
the  said  commissioner  shall  also  ascertain  the  quantity  of  good  market- 
able wheat  each  of  the  several  yearly  sums  so  to  be  ascertained  as  afore- 
said should  in  his  judgment  purchase,  and  the  said  commissioner  shall 
set  forth  the  several  particulars  hereinafter  directed  to  be  ascertained  in 
his  award ;  and  the  several  yearly  rents  or  sums  to  be  ascertained  and 
set  forth  as  aforesaid^  subject  to  such  variations  as  is  hereinafter  pro- 
vided for,  shall  be  issuing  and  payable  for  ever  from  and  out  of  the  severd 
lands  and  tenements  to  be  charged  therewith  as  aforesaid;  and  the  same 
yearly  rents  shall  be  payable  and  paid  to  the  said  rector  and  his  sueeesson 
at  the  rectory-house  of  Sutton  Coldfield  aforesaid,  by  four  equal  quarterly 
*4')41  P^y^^^'^^  ^°  every  year,  on  the  25th  of  March,  the  24th  ^of  June, 
J  the  29th  of  September,  and  the  25th  of  December  in  every  year,— 
the  first  payment  thereof  to  begin  and  be  made  on  such  of  the  said  quar- 
terly days  as  the  said  commissioner  shall  direct  by  the  same  award,  or 
by  any  notice  in  writing  to  be  given  and  published  previous  to  the  execu- 
tion of  the  said  award,  in  like  manner  as  hereinbefore  is  mentioned  with 
respect  to  the  meetings  of  the  said  commissioner." 

Sect.  62  enacts  "  that  the  said  rector  and  his  successors  shall  and  majf 
in  addition  to  all  present  powers  for  recovery  of  tithes  and  composi- 
tions, have  and  exercise  such  and  the  same  powers  and  remedies  for  re- 
covering the  said  yearly  rents  or  sums  of  money  when  in  arrear^  as  hf 
common  law  or  statute  are  provided  and  given  to  landlords  for  tiie  re- 
covery of  rack-rent  when  in  arrear :  Provided,  nevertheless,  that,  when- 
ever the  said  rector  or  his  successor  shall,  by  death  or  otherwise,  cease  to 
be  entitled  to  such  yearly  rent  or  sum,  his  executors  or  administrators 
shall  be  entitled  to  receive  a  proportionable  part  of  such  rent  or  sum, 
up  to  the  day  of  his  so  dying  or  ceasing  to  be  entitled." 

Sect.  68.  "  And,  in  order  to  prevent  any  difficulty  to  the  said  rector 
and  his  successors  by  the  division  or  sale  of  the  hereditaments  to  be 
oharged  with  such  yearly  corn-rent  or  sum  of  money,  and  to  faciliate  the 
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future  regulation  of  the  same,  be  it  enacted  that  the  said  commissioner ' 
shall  and  he  is  hereby  required  to  make  or  cause  to  be  made  two  com- 
plete schedules  or  descriptions  of  the  several  hereditaments  which  shall 
be  chargeable  with  the  said  yearly  corn-rent  or  sum,  and  the  particular 
measure  thereof,  in  acres,  roods,  and  perches,  and  to  declare  what  pro- 
portion thereof  shall  be  charged  upon  each  and  every  part  of  such  re- 
spective hereditaments  and  the  quantity  of  wheat  which  is  to  govern  the 
said  future  yearly  corn-rent  or  sum,  and  such  other  requisites  as  shall 
be  judged  necessary  and  *proper  by  the  said  commissioner  to  r*4cr 
render  every  matter  respecting  the  same  c#ear  and  plain  in  future ;  ^ 
which  said  schedules  or  descriptions  shall  be  signed  by  the  said  commis- 
sioner, and  one  of  them  shall  be  deposited  in  the  bishop's  court  at  Lich- 
field, and  the  other  annexed  to  the  commissioner's  award ;  and  that,  upon 
any  division  of  such  hereditaments  by  sale  or  otherwise  (except  by  lease 
or  demise  at  rack-rent),  the  hereditaments  so  to  be  sold  or  divided  shall 
from  thenceforth  be  and  become  respectively,  exclusively  and.solely  liable 
to  the  payment  of  so  much  of  the  said  yearly  corn-rent  or  sum  as  shall 
be  specified  in  such  schedules  or  descriptions,  in  exoneration  of  the  other 
hereditaments  hereby  charged  with  the  payment  of  the  whole  of  the  said 
yearly  corn-rent  or  sum ;  and  that  such  apportioned  part  thereof  shall 
and  may  be  recovered  from  the  lands  or  hereditaments  so  charged  there- 
with, or  from  the  owner*  thereof  in  such  and  the  same  manner  as  the 
whole  of  the  said  yearly  corn-rents  or  suIn»^are  hereby  made  recoverable/' 

Sect.  64.  *'  Provided  always,  and  be  it  further  enacted^  that  it  shall 
be  lawful  for  the  said  rector  of  the  parish  of  Sutton  Coldfield,  and  his 
successors  for  the  time  being,  or  for  any  two  or  more  of  the  owner*  or 
proprietors  of  lands  or  tenementa  hereby  made  liable  to  the  payment  of 
yearly  tithe-rents  to  the  said  rector  and  his  successors^  at  bis  or  their 
respective  proper  expense,  by  writing  under  his  or  their  respective  bands 
to  apply  at  their  first  general  or  quarter  sessions  of  the  peace  to  be  bolden 
in  or  for  the  said  county  of  Warwick  after  the  expiration  of  seven  years 
to  be  computed  from  the  commencement  of  the  said  yearly  reniSy  having 
given  thirty  days'  previous  notice  of  such  intended  application  in  the 
said  Aris's  Birmingham  Gazette,  or  in  some  other  newspaper  usually 
circulated  in  the  said  county  of  Warwick,  and  on  the  principal  frater 
door  of  the  parish  *  church  of  Sutton  Coldfield  aforesaid,  to  have  ri^A^a 
one  proper  and  disinterested  person  named  or  appointed  by  the  ■> 
justices  then  and  there  ssembled,  for  the  purpose  of  ascertaining  by  the 
London  Gazette  the  average  price  of  a  Winchester  bushel  of  good  market- 
able wheat  in  the  corn  market  in  the  city  of  London  for  seven  years  then 
last  past :  which  said  person  to  be  appointed  as  aforesaid  for  that  purpose 
shall  thereupon  by  his  report  to  be  made  and  delivered  to  the  court 
of  quarter  sessions  to  be  held  after  the  feast  of  the  Translatioa  of  St. 
Thomas  the  Martyr  then  next  ensuing,  set  forth  such  average  price ;  and^ 
in  case  it  shall  by  such  report  appear  that  sneh  average  price  of  a  bushel 
of  good  marketable  wheat  is  more  or  less  than  the  price  of  a  bushel  of 
such  wheat  as  set  forth  in  the  said  award,  by  the  value  of  8d.j  the  said 
respective  yearly  tithe-rents  and  the  sevecal  proportions  thereof  shall 
be  increasea  or  diminished  accordingly  in*  ihe  same  proportions  as  the 
Baid  average  price  shall  appear  to  have  increased  or  diminished,  which 
shall  be  declared  by  the  said  court,  and  the  said  several  yearly  tithe-rents 
10  re-ascertained  as  aforesaid,  shall,  at  and  from  the  quarterly  day  of 
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payment  next  after  such  order,  be  a  charge  nponi  and  be,  remain,  and 
continue  issuing  and  payable  to  the  said  rector  and  his  successors  out 
of  the  sereral  old  enclosed  lands  and  tenements  to  be  charged  by  the 
said  award  with  such  respective  yearly  tithe-rents  as  aforesaid,  for  the 
term  of  seven  years  then  next  ensuing,  and  until  the  same  shall  after- 
wards upon  a  like  application  be  again  varied  according  to  the  average 
price  of  wheat  during  the  term  of  seven  years  then  last  past,  to  be  ascer- 
tained in  manner  aforesaid ;  and  such  future  applications  the  said  rector 
and  his  successors,  and  any  two  or  more  of  such  owners  or  proprietors, 
are  hereby  respectively  authoiized  to  make  from  time  to  time  at  the  ex- 
piration of  every  term  of  seven  years  for  ever,  in  such  and  the  like  mao- 
"^4571  ^^^  *^^  ^^^°^  ^  hereinbefore  are  mentioned  and  directed  with 
•^  respect  to  the  first  application ;  but  the  costs  and  charges  of  every 
such  application  to  the  court  of  quarter  sessions,  and  of  varying  and 
re-ascertaining  such  several  yearly  rents  or  sums  as  aforesaid,  shall  be 
paid  and  discharged  by  the  person  or  persons  who  shall  give  notice  of 
any  such  application.  '* 

After  the  passing  of  this  act,  Mr.  John  Harris,  the  commissioner  therein 
named,  duly  made  his  award  in  accordance  with  the  provisions  of  the 
61st  section :  and  he  also  made,  in  accordance  with  the  provisions  of  the 
63d  section,  two  schedules  or  descriptions  of  the  hereditaments  charged 
with  the  said  yearly  corn-rent  or  sum,  and  the  particular  measure  thereof 
in  acres,  roods,  and  perches,  and  declared  what  proportions  thereof  should 
be  charged  upon  each  and  every  part  of  such  respective  hereditaments, 
and  the  quantity  of  wheat  which  was  to  govern  the  said  yearly  corn-rent 
or  sum,  and  such  other  requisites  as  he  the  commissioner  judged  necessary 
and  proper  for  the  purposes  mentioned  in  that  behalf  in  the  said  6^ 
section. 

The  Bev.  William  Kirkpatrick  Riland  Bedford  is  now,  and  has  been 
for  some  years  past,  the  rector  of  the  said  parish  of  Sutton  Goldfield, 
and  as  such  is  entitled  to  the  said  yearly  rent  or  sum  payable  in  lien  of 
tithe  to  the  rector  of  the  said  parish  for  the  time  being  by  virtue  of  the 
provisions  of  the  said  act  and  the  said  award  and  schedules  made  in  pur- 
suance thereof.  The  said  Warden  and  Society  of  the  Royal  town  of 
Sutton  Coldfield  are  a  corporation  duly  established  by  charter,  capable 
of  suing  and  being  sued  in  their  corporate  name ;  and  they  were  at  the 
time  of  the  passing  of  the  said  act,  and  still  are,  the  owners  and  pro- 
prietors of  certain  lands  comprising  a  considerable  portion  of  the  said 
parish. 

A  copy  of  one  of  the  said  schedules  made  by  the  said  ^commissioner, 
*4S81  ^^  ^^  ^  ^^  relates  to  the  said  lands  of  the  said  warden  and  society, 
-'  was  annexed  to  the  case,  with  all  the  particulars  relating  to  the 
said  lands  which  are  given  in  the  said  schedule. 

The  first  column  of  the  said  schedule  contains  the  name  of  the  said 
warden  and  society  as  being  the  proprietors  of  the  said  lands ;  the  second 
column  contains  the  names  of  the  several  occupiers  of  such  of  the  said 
lands  as  were  not  in  the  actual  possession  of  the  said  warden  and  society 
at  the  time  when  the  schedule  was  made ;  the  third  column  contains  the 
numbers  by  which  each  of  the  different  fields  or  tenements  is  distinguished 
upon  the  plan  made  under  the  direction  of  the  commissioner ;  the  fourth 
column  contains  the  names  or  description  of  those  fields  or  tenements; 
the  fifth  column  describes  the  quantity  of  land  contained  in  each  field  or 
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tenement;  the  sixth  column  states  the  rate  per  acre  at  which  the  said 
lands  are  charged  with  the  said  rent;  the  seventh  column  states  the 
annual  amount  of  rent  chargeable  at  the  time  the  said  schedule  was  made 
upon  each  of  the  said  fields  or  tenements ;  and  the  eighth  colamn  states 
the  quantity  of  wheat  upon  which  the  said  rent  is  to  be  calculated  in 
respect  of  each  field  or  tenement. 

It  was  agreed  that  an  entire  copy  of  the  schedule  should  be  in  conn 
when  the  case  came  on  to  be  heard,  and  might  be  referred  to  if  necessarr: 
and  that  the  said  copy  of  the  schedule  and  the  said  act  of  parliament  of 
the  5  6.  4,  c.  14,  should  be  taken  as  part  of  the  case. 

At  the  time  when  the  said  schedule  was  made,  the  said  seyeral  persons 
mentioned  in  it  as  occupiers  of  lands  under  the  said  warden  and  society 
were  tenants  of  the  same  respectively  at  rack-rent :  and,  althongh  some 
of  the  said  lands  are  now  occupied  by  other  persons  than  those  who  vere 
n^ACifn  named  in  the  said  schedule,  *those  lands  have  been  continuouiilj 
-I   held  since,  the  said  schedule  was  made  by  tenants  at  rack-rent. 

From  the  time  of  the  commissioner  making  his  said  award  and  sche 
dule,  up  to  the  29th  of  September  last,  a  period  of  thirty  years,  the  rec- 
tor and  his  predecessor  have  received  from  the  occupiera  of  lands  in  the 
parish  for  the  time  being  so  much  of  the  rent-charge  as  has  been  paid 
during  that  period. 

On  the  25th  of  December,  1855,  the  sum  due  to  the  said  rector  for  the 
said  rent  in  respect  of  the  whole  of  the  said  lands  within  the  said  parish 
of  which  the  said  warden  and  society  were  then  the  owners  and  proprie- 
tors, was  80{.  10«.  2<j.,  which  is  the  sum  claimed  by  the  said  rector  in 
the  first  of  these  actions. 

On  the  25th  of  March,  1856,  a  further  sum  of  19Z.  Qs.  Id.  became  doe 
to  the  said  rector  for  the  said  rent,  in  respect  of  the  whole  of  the  said 
lands  within  the  said  parish  of  which  the  warden  and  the  society  were 
then  the  owners  and  proprietors  (a  portion  of  which  lands  they  had  a^ 
quired  by  purchase  since  the  making  of  the  award) ;  and  for  this  last- 
mentioned  sum  a  distress  was  levied  by  the  said  rector  on  the  18th  of  this 
present  month,  upon  a  portion  of  the  said  lands,  which  is,  and  was  on  the 
said  25th  of  March,  1 856,  in  the  occupation  of  George  Silvester,  the 
plaintiff  in  the  second  of  the  above*mentioned  actions,  one  of  their  said 
tenants  at  rack-rent. 

On  the  24th  of  June,  1856,  a  further  sum  of  82.  14a.  Sd.  became  due 
to  the  said  rector  for  the  said  rent  in  respect  of  that  portion  of  the  said 
lands  of  which  the  said  warden  and  societT  were  the  owners  and  proprie- 
tors at  the  time  of  the  passing  of  the  said  enclosure  act,  and  have  since 
continually  been,  and  still  are,  the  owners  and  proprietors :  and  for  the 
last-mentioned  sum  another  distress  has  been  levied  by  the  said  rector 

*4611  ^^  ^^^  ^^'^  ^^^^  ^^  ^^^^  present  month,  upon  the  lands  of  the  ^said 
-'  George  Silvester  as  such  tenant  as  aforesaid,  being  part  of  the 
Unds  in  respect  of  which  the  said  last-mentioned  sum  became  due. 

The  last  of  the  above-mentioned  actions  has  been  brought  by  the  said 
Oeorge  Silvester  against  the  said  rector  for  damages  for  taking  the  aid 
distresses :  and  it  is  agreed,  that,  if  the  said  rector  was  wr<Hig  in  taking 
the  first  of  the  said  distresses,  the  damases  recoverable  by  the  said  Geoige 
Silvester  shall  be  192. 9a.  Id. :  and,  if  tne  said  rector  was  wrong  in  takii^ 
the  last  of  the  said  distresses,  the  damages  shall  be  82. 14f .  8cL 

The  said  rector  contend^— firsts  that  he  has  a  right  to  ■ttintain  the  wd 
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iction  against  the  said  warden  and  societ j  for  the  whole  of  the  said  sam  of 
SOL  IO9.  2(2, — secondly,  that  he  had  a  right  to  distrain  for  the  whole 
sam  of  19/.  9«.  1(2, — thirdly,  that  he  had  a  right  to  distrain  foif  the  said 
Bum  of  8Z.  14$.  8d. 

The  said  warden  and  society  and  the  said  George  Silvester  contend, 
-^first,  that  the  said  rector  is  not  entitled  to  maintain  the  first  of  these 
actions  at  all, — secondly,  that  the  said  rector  was  not  entitled  to  make 
either  of  the  said  distresses, — ^thirdly,  that  the  said  rector  can  only  dis- 
train (if  at  all)  upon  each  tenement  numbered  in  the  said  schedule,  for  the 
rent  dae  in  respect  of  that  tenement,— -fourthly,  that  the  rector  is  only 
entitled  to  distrain  (if  at  all)  upon  the  lands  of  each  occupier  in  the  said 
parish  for  the  rent  due  inlrespect  of  such  lands,  although  they  may  be 
held  by  him  at  rack-rent  from  several  different  owners  or  proprietors. 

The  questions  for  the  opinion  of  the  court  are, — ^first,  whether,  under 
the  circumstances  stated,  the  plaintiff  in  the  first  of  these  actions  is  en- 
titled to  recover  the  said  sum  of  802.  10«.  2d., — secondly,  whether  the 
defendant  in  the  said  last-mentioned  action  was  entitled  to  take  the  said 
distresses,  or  either  of  them. 

*It  was  agreed  that  judgment  should  be  entered  in  either  action,   rinAQo 
according  to  the  opinion  expressed  b^  the  court,  and  that  the  '- 
costs  were  to  be  paid  in  accordance  with  the  terms  of  the  order  of  the 
20th  of  May,  1857. 

BmU^  Q.  C.  (with  whom  was  O-arth),  for  the  plaintiff  in  the  first 
action. — ^The  substantial  question  is,  whether  the  rector  has  a  right  to 
proceed  for  the  recovery  of  the  rent-charge  aeainst  the  owner,  as  dis- 
tinguished from  the  occupier  of  the  lands.  A  further  question  arises  in 
respect  of  lands  acquired  since  the  making  of  commissioner's  award. 
And  again  a  further  question,  as  to  the  form  of  the  remedv, — ^whether 
by  action  or  by  distress,  and,  if  by  distress,  in  what  form.  The  enclosure 
act  passed  in  1824.  The  1st  section  recites  that  there  were  within  the 
Bojal  town,  manor,  and  lordship  of  Sutton  Coldfield,  and  the  parish  of 
Sntton  Coldfield,  certain  open  and  common  fields  and  meadows,  and  cer- 
tain commons,  commonable  and  waste  lands ;  that  the  warden  and  society 
of  the  Royal  town  of  Sutton  Coldfield  were  or  claimed  to  be  entitled  to 
the  soil  of  the  commons  and  waste  lands ;  that  William  Bedford,  Esq., 
was  the  patron,  and  the  Bev.  William  Biland  Bedford,  clerk,  incumbent 
of  the  parish  church  of  Sutton  Coldfield,  and  as  such  entitled  to  certain 
glebe  lands  and  rights  of  common  in  respect  thereof,  and  claimed  to  be 
entitled  to  all  the  great  and  small  tithes  within  the  parish,  or  to  certain 
modnses  or  compositions  in  lieu  thereof;  that  the  warden  and  society  and 
certain  other  persons  were  oumers  and  proprietors  of  certain  enclosed 
lands  and  estates  within  the  lordship  and  parish  of  Sutton  Coldfield, 
and  also  of  the  said  open  and  common  fields,  moadows,  commons, 
and  waste  lands,  or  to  certain  rights  of  common  or  other  rights 
in,  over,  and  upon  the  same;  and  that  it  would  be  advantageous  to 
the  aeveral  persons  interested  therein,  if  the  said  lands  were  enclosed 
^and  allotted :  and  it  then  proceeds  to  appoint  a  commissioner  r^^go 
"  for  valuing,  setting  out,  dividing,  allotting,  and  enclosing  all  ^ 
the  said  open  and  common  fields,  meadows,  commons,  commonable  and 
waste  lan^  and  for  putting  that  act  and  the  recited  acts  (41  G.  8,  c. 
109,  and  1  ft  2  0. 4, 0. 128)  into  execution,  subject  to  the  rules,  orders^ 
•nd  directions  thereinafker  mentimiedy  and  with  such  powera,  directions^ 
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and  regulations  as  were  contained  in  the  said  recited  acia,  except  in  nek 
cases  only  as  the  same  were  thereby  varied  or  altered.  The  6l8t  sec- 
tion enacts,  that  the  tithes  shall  ceasci  and  certain  yearly  rents  be  piid 
to  the  rector  in  lieu  thereof,  and  that  the  commissioner  shall  mske  i 
yaloation  to  enable  him  to  fix  the  total  aggregate  annual  compenaition 
to  be  paid  to  the  rector,  and  proportionate  amount  payable  in  respect  of 
each  proprietor's  old  enclosed  lands,  and  that  ^^  the  same  rents  shtil 
accoraingly  be  and  they  are  thereby  charged  an  the  said  several  enelmi 
lands  and  tenements  of  the  several  proprietors;"  and  it  then  goes  on  to 
enact  that  ^^  the  sevenl  yearly  rents  or  suras  to  be  ascertained  and  set 
forth  as  aforesaid,  subject  to  such  variations  as  was  thereinafter  provided 
for,  should  be  issuing  and  payable  for  ever  frotn  and  out  of  the  seTenl 
lands  and  tenements  to  be  charged  therewith  as  aforesaid,  and  the  same 
yearly  rents  should  be  payable  and  paid  to  the  said  rector  and  his  8Q^ 
cessors  at  the  rectory  house  at  Sutton  Goldfield  aforesaid,  by  four  eqnil 
quarterly  payments,  &c.  Section  62  gives  the  rector  the  same  remedies 
for  recovering  the  rents  as  by  law  are  provided  and  given  to  landlords 
for  the  recovery  of  rack-rent.  And  s.  68,  after  directing  a  schedule  to 
be  made  specifying  the  amount  charged  on  each  of  the  several  herediti- 
meats,  concludes  with  enacting  "  that,  upon  any  division  of  such  heredi- 
taments by  sale  or  otherwise  (except  by  lease  or  demise  at  rack-rent), 
the  hereditaments  so  to  be  sold  or  divided  shall  from  thenceforth 
*4R41  *^  ^^^  become  respectively,  ^cclusively  and  solely  liable  to 

^  the  payment  of  so  much  of  the  said  yearly  corn-rent  or  sum  is 
shall  be  specified  in  such  schedules  or  descriptions,  in  exoneration  of  the 
other  hereditaments  thereby  charged  with  the  payment  of  the  whole  of 
the  said  yearly  corn-rent  or  sum,  and  that  such  apportioned  part  thereof 
shall  and  may  be  recovered  from  the  lands  or  hereditaments  so  charged 
therewith,  or  from  the  owners  thereof  in  such  and  the  same  manoer  as 
the  whole  of  the  said  yearly  corn-rents  or  sums  are  thereby  made  recoTer- 
able."  Under  the  Tithe  Uommutation  Act,  6  &  7  W.  4,  c.  71,  the  rent- 
charge  in  lieu  of  tithes  is  charged  upon  the  land  in  similar  terms:  but 
there  is  an  express  enactment  (in  s.  67)  that  no  person  whatever  shftll 
be  personally  liable  to  the  payment  of  the  rent'^harge :  Griffinhoofe  r> 
Daubuz,  4  Bllis  k  B.  280  (£.  G.  L.  R.  vol.  82).  Here  is  no  such  enact- 
ment :  and  there  is  good  reason  for  the  omission ;  for,  it  would  operate 
great  hardship  if  the  rector  were  bound  to  distrain  for  the  whole  son 
assessed,  upon  one  occupier :  and,  on  the  other  hand,  it  would  be  equslij 
hard  upon  the  rector  if  he  were  compelled  to  resort  to  a  separate  dis- 
tress for  each  of  the  small  sums  assessed  upon  the  various  occupiers,— 
none  much  exceeding  8/.,  and  some  being  as  low  as  Id.  Then,  the  psj- 
ment  is  to  be  made  to  the  rector  at  the  rectory  house.  Who  is  to  make 
the  payment  ?  Clearly  not  the  occupier.  [Cockburn,  C.  J. — hi  the 
case  of  a  distress,  it  is  the  goods  of  the  occupier  that  are  takeiu 
Orowdeb,  J. — ^In  the  schedule,  the  only  aggregation  or  lumping  is  of 
lands  in  each  person's  occupation,  not  oumershipJ]  The  liability  to 
action  and  distress  is  in  respect  of  all  the  lands  belonging  to  the  sam 
proprietor.  [Oockburn,  C.  J. — Primarily,  the  tithe  is  a  charge  on  At 
land.  Tour  contention  is,  that  the  private  act  throws  the  burthen  upoo 
the  owner  of  the  land.  Now,  the  two  principal  clauses, — the  61st  and 
*4651  ^^^' — ^'^^  wholly  silent  upon  that  great  change :  and  the  whole 

^  reliance  is  placed  upon  the  few  words  incidentally  thrown  ia  at 
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the  end  of  the  63d  section.]    The  whole  scope  of  the  act  makes  it  a 
charge  on  the  owner  or  proprietor  of  the  land.     [Cockburx,  C.  J. — 
Apart  from  the  words  at  the  end  of  s.  63,  this  act  does  no  more  than 
the  general  tithe  act  does  :  and  that  does  not  charge  the  owner,']     If  the 
occupier  were  compelled  by  distress  to  pay  this  rent-charge,  he  would, 
in  the  absence  of  an  agreement  to  the  contrary,  be  entitled  to  recover  it 
back  from  the  landlord.     [Cockburn,  C.  J. — What  authority  is  there 
in  the  act  for  that  ?]     It  results  from  the  fact  of  the  act  of  parliament 
making  it  a  charge  upon  the  land.    The  rent-charge  is  to  be  paid  by  the 
owneVy  to  the  rector,  at  the  rectory-house.     There  is  nothing  in  the 
general  scope  of  the  act  to  indicate  any  intention  to  impose  the  charge 
upon  the  occupier.     It  is  like  any  other  charge  on  the  land.     [Cock- 
burn,  C.  J.,  referred  to  Gumming  v.  Bedborough,  15  M.  &  W.  438.t] 
Assuming  that  the  party  charged  is  the  oumer^  the  case  of  Willoughby 
V.  Willoughby,  4  Q.  B.  687  (E.  C.  L.  R.  vol.  45),  is  a  strong  authority 
for  the  plaintiff.      There,  by  an  act  (6  &  7  W,  4,  c.  16,  private)  for 
dividing  and  allotting  commons  and  wastes  in  a  parish,  the  rector^s  tithes, 
and  some  detached  portions  of  glebe,  were  commuted  for  a  rent-charge, 
on  the  principle  of  a  corn-rent :  and  an  arbitrator  was  empowered  to 
declare  the  amount  by  award.     The  rent-charge  was  to  be  charged  on 
the  lands  of  W.  situate  in  the  parish,  in  exoneration  of  the  lands  of  all 
other  proprietors  therein :  and  the  act  declared  that  it  should  be  lawful 
for  the  arbitrator,  by  his  award,  to  divide  the  rent-charge  into  so  many 
portions  as  he  should  think  fit,  and  to  charge  each  portion  on  a  separate 
part  of  W.*8  lands,  in  order  that  each  might  be  subject  only  to  the  por- 
tion charged  thereon.     Provision  was  made  for  revising  the  amount  of 
the  rent-charge  periodically  at  the  *end  of  seven  year^,  at  the  r^j^^ 
instance  of  the  rector  or  of  W.,  his  heirs  or  assigns,  owners  for  »■ 
the  time  being  of  the  lands  to  be  charged.     The  act  provided,  that,  so 
often  as  the  renlrcharge  should  be  three  months  in  arrear,  the  rector, 
his  executors,  &c.,  should  have  ''  such  and  the  like  powers  and  remedies 
for  recovering  the  same,  together  with  all  expenses  incident  to  the 
recovery  thereof,  as  by  the  common  law  or  statute  are  given  to  landlords 
for  the  recovery  of  rent  when  in  arrears."     The  act  gave  compensation 
to  W.,  by  allotments  of  land,  for  the  burthen  which  his  lands  would 
suffer  by  the  rent-charge.   It  was  held  that  the  act  did  not  point  out  W. 
as  the  person  by  whom  the  rent-charge  was  to  be  paid.     A  doubt  was 
intimated  whether  the  statute  gave  a  remedy  by  action  against  any  per- 
son; but  it  was  held,  that,  if  any  such  action  lav,  it  could  be  only 
against  an  occupier  of  the  land  charged.     In  giving  judgment,  Lord 
Denman  says :  ^'  No  person  is  mentioned  by  whom  the  said  rent-charge 
shall  be  paid  and  payable.     No  remedy  is  given  for  the  recovery  of  it 
until  it  shall  be  behind  and  unpaid  by  the  space  of  three  calendar 
months;  and  then  the  rector  'shall  have  such  and  the  like  powers  and 
remedies  for  recovering  the  same,'  ^  as  by  the  common  law  or  statute  are 
given  to  landlords  for  the  recovery  of  rent  when  in  arrear.'  No  demand 
is  required  to  be  made  by  the  rector  or  any  person  prior  to  his  having 
recourse  to  such  powers  and  remedies.     The  rent -charge  in  this  case 
being  perpetual,  it  is  conceded  that  no  action  of  debt  would  lie  for  the 
recovery  of  it,  according  to  the  case  of  Webb  v.  Jiggs,  4  M.  &  Selw. 
118,  unless  it  be  given  by  the  85th  section  of  the  act  in  question.     It 
eannot  be  denied  that  by  law  an  action  of  debt  for  rent  will  lie  by  a 
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landlord  against  his  tenant.  If,  therefore,  this  act  had  stated  by  whom 
the  rent  was  to  be  paid,  we  should  have  had  little  difficulty  in  saying 
*4671  ^^^^  ^^  action  of  debt  would  lie  for  it."  2.  *The  second  question 
J  is,  whether  the  distress  was  properly  made  for  the  19^  9«.  Id 
due  on  the  25th  of  March,  1856,  in  respect  of  the  whole  of  the  lands 
m  the  parish  of  which  the  wardens  and  society  were  the  owners  and 
proprietors,  a  portion  of  which  lands  they  had  purchased  since  the 
making  of  the  award.  The  affirmative  of  that  proposition  is  inconsistent 
with  the  argument  on  the  first  point.  That  the  rector  was  entitled  to 
distrain  for  part,  is  clear.  The  dbtress,  therefore,  could  not  be  unlaw- 
ful, though  it  might  be  excessive.  S.  The  distress  for  the  8L  14».  8i. 
which  became  due  on  the  24th  of  June,  in  respect  of  that  portion  of  the 
lands  of  which  the  wardens  and  society  were  owners  and  proprietors  at 
the  time  of  the  award,  raises  substantially  the  same  question  as  that 
first  argued.     The  distress  clearly  was  justifiable. 

Byleiy  Serjt.  (with  whom  was  Muddlestonj  Q.  C),  contri. — ^There  are 
three  states  of  circumstances  before  the  court  in  this  case, — 1.  an  action 
brought  by  the  rector  to  recover  30/.  10s.  2d.  in  respect  of  rent-charge 
in  lieu  of  tithes  for  the  whole  of  the  lands  within  the  parish  of  which 
the  defendants  in  that  action,  the  wardens  and  society  of  Sutton  Cold* 
field,  were  owners  and  proprietors,-— 2.  a  distress  for  19L  9$.  Id.  levied 
by  the  rector  for  rent  due  on  the  25th  of  March,  1856,  in  respect^  not 
only  of  lands  of  which  the  corporation  were  owners  at  the  time  of  the 
award,  but  also  of  lands  acquired  by  them  by  purchase  since  that  time, 
the  person  distrained  on  not  being  in  possession  of  the  whole  of  the 
lands  upon  which  the  rent  is  charged, — 3.  a  distress  for  82.  14«.  Sd.  for 
rent-charge  arising  from  lands  which  were  in  the  ownership  of  the  cor- 
poration at  the  time  of  the  award  and  at  the  time  of  the  distress,  and 
taken  upon  land  of  an  occupier  who  was  in  possession  of  the  whole  of 
*4681  ^^^  l^'Hds  out  of  which  the  rent-charge  claimed  *is  issuing.  1. 
-'  The  first  question  is,  whether  the  action  will  lie.  Unless  there 
are  words  in  the  act  of  pariiament  under  which  this  charge  is  created  which 
expressly  or  impliedly  render  the  owner  of  the  land  liable,  the  action 
is  not  maintainable.  That  was  distinctly  decided  in  Willoughby  v.  Wil- 
loughbjr,  4  Q.  B.  487  (£.  C.  L.  B.  vol.  45).  The  words  of  the  statute 
upon  which  that  case  turned  expressly  excluded  personal  liabilitj  on  the 
part  of  any  one.  No  action  lay  at  common  law  for  tithes :  the  only 
remedy  for  them  was  an  action  on  the  statute,  2  &;  8  Ed.  6,  c.  IS,  for  not 
setting  out  tithes.  It  is  only  by  express  enactment  that  the  liability  to 
tithes  or  rent-charge  in  lieu  of  tithes  can  be  removed  from  the  person 
primarily  chargeable,  and  imposed  upon  somebody  else.  The  61st  and 
62d  sections  of  the  private  act  clearly  do  not  charee  the  owner  or  pro- 
prietor :  it  is  only  by  the  language  found  at  the  end  of  s.  63,  that  he  is 
sought  to  be  made  responsible, — that,  ^^  upon  any  division  of  such  here- 
ditaments by  sale  or  otherwise  (except  by  lease  or  demise  at  rack-rent), 
the  hereditaments  so  to  be  sold  or  divided  shall  from  henceforth  be  and 
become  respectively  exclusively  and  solely  liable  to  the  payment  of  so 
much  of  the  said  yearly  corn-rent  or  sum  as  shall  be  specified  in  such 
schedules  or  description,  in  exoneration  of  the  other  hereditaments 
hereby  charged  with  the  payment  of  the  whole  of  the  said  yearly  corn- 
rent  or  sum,  and  that  such  apportioned  part  thereof  shall  and  may  be 
recovered  from  the  lands  or  hereditaments  so  charged  therewith,  wfr^m 
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the  owners  thereof  j  in  such  and  the  same  manner  as  the  whole  of  the  said 
vearlj  corn-rents  or  sums  are  hereby  made  recoverable."  Lister  v. 
Loblej,  7  Ad.  k  E.  12i  (E.  G.  L.  B.  vol.  84),  shows  that ''  owner''  is  a 
word  of  flexible  meaning.  By  a  turnpike  act,  the  trustees  were  autho- 
rized to  enter  upon  and  take  certain  lands,  and  to  pull  down  certain 
bouses,  buildings,  *&q,j  ''making  or  tendering  satisfaction  to  the  r^^^^o 
mnera  or  proprietore  of  all  private  lands,  houses,  buildings,"  &c.,  ^ 
BO  taken, ''  for  any  loss  or  damage  they  may  sustain  thereby ;"  and  it  was 
provided  that  they  should  not  be  authorised  to  take  other  buildings,  &c., 
vithoat  the  consent  of  ''  the  owners  or  proprietors  thereof,  or  otber  per- 
sons interested  therein:"  and  it  was  held  that  compensation  was  to  be 
made,  in  the  case  of  premises  taken  under  the  former  clause,  not  only  to 
the  owners  of  the  fee-simple  in  the  lands  and  buildings,  but  also  to  the 
lessees  of  the  same  for  terms  of  years.  Lord  Denman  there  says, — ''  It 
appeared  to  me  at  the  trial,  and  it  does  so  most  clearly  now,  that  the 
plaintiff  was  an  '  owner  or  proprietor'  for  the  purpose  of  receiving  satis- 
faction. The  words  have  no  definite  meaning.  They  may  refer  to 
owners  having  either  the  whole  or  partial  interests.  These  are,  properly 
speaking,  owners  in  each  case.  It  would  be  inconvenient  and  unjust  if 
the  trustees  were  required  to  make  satisfaction  to  the  tenant  in  fee  for 
any  loss  or  damage  which  another  party  might  sustain.  The  person 
having  a  partial  interest  can  recover  in  no  character  except  that  of 
owner  or  proprietor."  And  Littledale,  J.,  said :  '^  It  seems  clear  to  me 
that  the  plaintiff  comes  within  the  words  ^owners  or  proprietors.' 
These  are  not  legal  terms ;  but  they  must  be  understood  from  their  ordi- 
nary use.  I  do  not  see  that  owner  necessarily  means  the  tenant  in  fee-> 
simple.  In  common  sense,  one  would  ask,  whose  is  the  land  ?  who  has 
the  beneficial  rent  ?  If  there  be  a  nominal  rent,  how  can  the  tenant  in 
fee-simple  be  the  owner  ?  Suppose  there  were  a  lease  for  ninety-nine 
years,  with  no  rent  reserved, — ^in  common  sense  you  would  call  the  lessee 
the  owner.  The  word  'owners'  has,  therefore,  no  definite  meaning." 
[Williams,  J. — If  it  has  any  definite  meaning  here,  it  must  be  '^  the 
"^person  entitled  to  receive  the  rack-rent."(a)]  The  1st  section  ritiAnQ 
of  the  act  speaks  of  '' owners  and  proprietors;"  in  s.  61,  the  ^ 
word  ^' proprietors"  only  is  used,  and  at  the  end  of  s.  68  the  word  "pro- 
prietors" is  dropped,  and  the  word  '^  owners"  alone  used.  [Williams, 
J.— If  your  argument  be  well  founded,  I  do  not  see  any  reason  for  the 
exception  made  in  the  case  of  occupiers  at  rack-rent.  If  the  occupier 
is  liable,  what  signifies  whether  he  is  an  occupier  at  rack-rent  or  not  ? 
Crowdeb,  J. — ^Is  the  word  "owner"  in  s.  63  to  receive  a  different 
interpretation  from  the  same  word  in  ss.  61  and  64  ?]  Originally  the 
land  only  was  liable  for  tithea :  there  is  nothing  to  make  the  owner  or 
proprietor  liable  for  the  substituted  rent-charge,  except  the  introduction 
of  the  word  "  owner"  in  the  concluding  part  of  the  63d  section.  It 
never  could  have  been  the  intention  of  the  act  to  impose  such  a  liability 
in  that  incidental  manner.  2.  The  right  to  distrain  upon  an  occupier 
in  one  district  for  rent  accruing  in  respect  of  lands  in  that  and  also  in 
another  district,  has  not  been  insisted  upon.  3.  The  onl^  remaining 
question,  therefore,  is  the  third, — as  to  the  right  to  distrain  upon  one 
tenant  for  all  the  rent-charge  arising  within  the  particular  district.     It 

(o)  Sm  the  BnUding  Aet»  7  A  S  Viet  o.  84|  s.  2,  sad  the  Metropolis  Local  MADa«em«Bt  Aot» 
U  4 19  Viet  e.  UO  1.  MO. 
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is  to  be  observed  tbat  tbe  act  of  parliament  gives  tbe  tenant  distrained 
on  no  claim  for  contribution.  It  is  submitted  that  the  act  meant  to 
make  each  tenement  or  close  bear  its  own  burthen.  [CocKBURy,  C.  J. — 
If  the  local  act  had  not  passed,  and  the  parbh  had  come  nnder  the 

General  act,  there  would  have  been  no  liability  cast  upon  the  ownor.] 
'he  two  acts  are  in  pari  materift,  and  should  receive  the  same  eonstme- 
tion.     Williams,  J. — ^Your  argument  results  in  this,  that  there  is  no 
^4711   ^^^'^r^^^^  ^  ^^  districts  whether  there  is  a  division  by  sale  *or 
-I  by  leasing  ?]    As  to  the  last  point,  that  is  so.     Upon  the  whole, 
it  is  submitted  that  neither  the  action  nor  the  distresses  can  be  sustained. 

Q-arth  was  heard  in  reply.  Cur.  adv.  Tolt. 

There  being  a  difference  of  opinion  in  the  court  as  to  a  part  of  the 
case,  the  judgment  of  the  majority  was  now  delivered  by 

Growder,  J. — ^This  case  was  argued  before  my  Lora  Chief  Justice, 
my  Brothers  Williams  and  Willes,  and  myself,  in  the  course  of  last  term: 
and  I  regret  to  say  we  have  been  unable  to  come  to  an  unanimous  opinioa 
upon  it.  My  Lord  Chief  Justice  differs  from  the  rest  of  the  court  as  to 
a  part  of  the  judgment  which  I  am  about  to  deliver.  This  judgment, 
therefore,  is  to  be  taken  as  that  of  my  Brothers  Williams  and  Willes  and 
myself. 

This  was  a  special  case  stated  for  the  opinion  of  the  court  in  two 
actions  of  Bedford  v.  The  Warden,  &c.,  of  Sutton  Goldfield,  and  Silvester 
V.  Bedford,  Clerk. 

The  first  was  an  action  by  the  rector  of  the  parish,  to  recover  from 
the  defendants,  the  owners  and  proprietors  of  enclosed  lands  in  his 
parish,  the  amount  of  the  rent-charge  laid  upon  tbe  lands  in  lien  of 
tithes,  under  the  provisions  of  the  local  enclosure  act  of  5  O.  4,  c  14: 
and  the  first  question  for  our  opinion  is,  whether  such  action  can  be 
maintained. 

In  tbe  preamble  of  the  act,  the  names  of  several  of  the  proprietors  and 
owners  of  enclosed  lands  within  the  parish,  paying  tithes  to  the  rector, 
are  mentioned ;  and,  am'ong  them,  the  names  of  the  defendants.  Then, 
bv  the  6l8t,  62d,  and  63d  sections,  the  tithes  are  abolished,  and  a  rent- 
charge  imposed  in  lieu  thereof. 

*4791  ^  contended  for  the  plaintiff,  that,  according  to  *the  trne 

'*^  construction  of  those  sections,  an  action  lies  by  the  rector  against 
the  landowners  for  non-payment  of  this  rent-charge. 

It  is  clear  that  the  language  of  those  sections  does  not  in  termi 
authorize  such  an  action ;  and,  further,  that  it  does  not  expressly  say 
that  the  rent-charge  shall  be  paid  by  the  landowners.  But  it  is  argned, 
that,  reading  tbe  three  sections  together,  and  looking  at  the  geaeral 
scope  and  purview  of  the  act,  the  landowners  are  bound  to  pay  the  rent- 
charge  to  the  rector,  and  that  an  action  lies  to  compel  payment  when  it 
is  withheld.  The  main  argument  in  support  of  this  view  is  founded  on 
the  direction  in  the  6l8t  section,  that  the  rent-charge  should  be  paid  at 
the  times  mentioned,  ^^  at  the  rectory-house  ;*'  and  also  on  that  part  of 
the  63d  section,  which,  referring  to  the  case  of  a  subdivision  of  tbe 
original  lands,  as  set  out  in  the  schedule,  enacts  that  '^  the  apportioned 
part  of  the  rent  may  be  recovered  from  the  lands  and  hereditaments  so 
charged  therewith,  or  from  the  ownere  thereof,  in  such  and  the  ssme 
manner  as  the  whole  of  the  said  yearly  corn-rents  or  sums  are  hereby 
made  recoverable."  And  then  it  is  said  that  the  62djBection  shows  tb^ 
an  action  may  be  brought  for  the  whole,  and  so  by  implication  that  tl 
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toaj  be  brought  against  the  owners  of  the  land.  But  the  case  of  Wil* 
loughby  V.  Willoughby,  4  Q.  B.  487  (E.  C.  L.  R.  vol.  45),  cited  at  the 
bar,  seems  to  ns  to  conclude  this  question  against  the  plaintiff.  There, 
although  there  was  a  clause  in  the  local  act  substantially  the  same  as  the 
62d  section  in  the  present  act,  the  court  held  that  no  action  lay  by  the 
rector  against  the  landowner ;  because  no  such  action  was  given  by  the 
act  in  express  terms,  and  it  did  not  clearly  appear  that  the  landowner 
was  the  party  bound  to  pay  the  rent-charge. 

We  think  the  argument  founded  on  the  language  already  referred  to, 
in  the  63d  section,  and  the  ^direction  in  the  Gist  section,  that  the  r^Ano 
rent-charge  shall  be  paid  "  at  the  rectory-house,"  are  not  suffi-  ■- 
cient  to  distinguish  the  present  case  from  Willoughby  v.  Willoughby. 
And  it  seems  clear,  that,  at  the  time  of  the  passing  of  the  5  O.  4,  c.  14, 
no  action  lay  for  the  recovery  of  a  rent-charge  issuing  out  of  freehold 
lands :  Webb  v.  Jiggs,  4  M.  &  Selw.  118.  The  direction  as  to  paying 
the  money  at  the  rectory-house  raises  no  legitimate  inference  in  favour 
of  the  plaintiff:  it  only  shows,  that,  unless  the  money  is  paid  at  the 
rectory-house  by  somebody,  a  distress  may  be  put  in  upon  the  lands  for 
it.  And,  although  the  words  relied  on  by  the  plaintiff's  counsel,  in  the 
latter  part  of  the  68d  section,  refer  to  some  supposed  provisions  in  the 
act  giving  an  action  against  the  landowners ;  yet  we  can  find  none  such 
either  in  the  62d  section  or  in  any  other  part  of  the  act 

As  to  the  first  action,  therefore,  we  think  the  judgment  of  the  court 
ought  to  be  for  the  defendants. 

The  second  action  mentioned  in  the  case  was  brought  by  an  occupier 
against  the  rector,  for  two  several  alleged  illegal  distresses  made  upon 
the  lands  in  his  occupation.  The  first  was  a  distress  for  the  amount  of 
the  rent-charge  imposed  upon  lands  of  the  Wardens  and  Society  of 
Satton  Coldfield,  of  which  they  were  owners  when  the  act  passed,  as 
well  as  the  amount  imposed  upon  other  lands  purchased  by  them  of  other 
owners  subsequently.  And  we  think  itrquite  clear  that  such  distress  for 
the  joint  sum  was  illegal,  and  that,  consequently,  the  action  against  the 
rector  well  lies  for  that  distress.  Indeed,  the  rector's  counsel,  in  the 
course  of  the  argument,  gave  up  this  part  of  the  case. 

The  second  distress  was  made  upon  the  plaintiff,  who  was  tho  occupier 
of  some  of  the  lands  belonging  to  the  same  proprietor,  for  the  whole 
rent-charge  imposed  on  all  the  lands  of  such  proprietor,  comprising 
lands  not  in  the  same  occupation,  but  of  which  such  ^proprietor  rn^AnA 
is  still  the  owner.  And  we  are  of  opinion  that  this  distress  was  ^ 
legal,  and  that  no  action  can  be  maintained  against  the  rector  for 
making  it. 

The  Gist  section  first  requires  the  commissioner  to  ascertain  the 
aggregate  value  of  the  tithe  of  all  the  enclosed  lands  in  the  parish 
belonging  to  all  the  proprietors,  and  to  ascertain  the  aggregate  amount 
of  composition  for  the  wnole  tithes.  It  then  requires  him  ^^  to  ascertain 
and  determine  what  yearly  sums,  according  to  such  aggregate  annual 
amount,  are  an  equivalent  to  the  tithes,  ac,  of  each  proprietor's  old 
enclosed  lands  and  tenements  within  the  parish ;  which  said  yearly  sums 
shall  be  yearly  chareed  upon  the  old  enclosed  lands  and  tenements  of 
the  respective  proprietors,  as  yearly  rents  payable  thereout  respectively 
to  the  said  rector  and  his  successors  in  lieu  of  the  tithes  thereof;  and 
the  same  rents  shall  accordingly  be^  and  are  hereby,  charged  on  the 
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several  enclosed  lands  and  tenements  of  the  several  proprietors:'*  ^^  And 
the  several  yearly  rents  or  sums  to  be  ascertained  and  set  forth  as  afore- 
said, subject  to  such  variations  as  is  hereinafter  provided  for,  shall  be 
issuing  and  payable  for  ever  from  and  out  of  the  several  lands  and 
tenements  to  be  charged  therewith  as  aforesaid." 

It  seems  to  us,  that,  upon  the  true  construction  of  this  section,  one 
sum  is  to  constitute  the  rent-charge  upon  all  the  lands  of  the  same  pro- 
prietor. And  as,  by  the  62d  section,  the  same  remedy  is  given  to  the 
rector  as  a  landlord  has  for  his  rack-rent  in  arrear,  a  distress  for  the 
whole  sum  may  be  legally  made  upon  any  part  of  the  lands  out  of  which 
the  whole  sum  as  a  rent-charge  issues.  And  thb  result  still  more  plainly 
appears  on  referring  to  the  provisions  of  the  63d  section,  which  con- 
templates the  future  regulation  of  the  rent-charge,  upon  the  alienation 
of  any  part  of  the  lands  on  which  it  is  imposed.  After  directing  that  a 
*47^1  schedule  *shall  be  made  showing  the  portion  of  the  rent-charge 
-I  applicable  to  each  smaller  portion  of  land,  it  enacts,  that,  upon 
'^  any  division  of  such  hereditaments  by  sale  or  otherwise  (except  by 
lease  or  demise  at  rack-rent),  the  hereditaments  so  to  be  sold  or  divid^ 
shall  from  thenceforth  be  and  become  respectively  exclusively  and  solely 
liable  to  the  payment  of  so  much  of  the  said  yearly  corn-rent  or  sum  as 
shall  be  specified  in  such  schedule,  &c.,  in  exoneration  of  the  other 
hereditaments  hereby  charged  with  the  payment  of  the  whole  of  the  said 
yearly  corn-rent  or  sum ;  and  that  such  apportioned  part  thereof  shall 
and  may  be  recovered  from  the  lands  or  hereditaments  so  charged  there- 
with, or  from  the  owners  thereof,  in  such  and  the  same  manner  as  the 
whole  of  the  said  yearly  corn-rents  or  sums  are  hereby  made  recoverable." 
From  which  it  seems  to  us  clear  that  it  is  only  in  case  of  a  division  by 
sale  or  otherwise  after  the  pmsing  of  the  act  that  the  sum  to  be  recovered 
by  distress  on  the  part  divided  is  confined  to  the  amount  in  the  schedule 
apportioned  to  the  part  so  divided, — cleaving  the  operation  of  the  Gist 
section  in  other  respects  entirely  unaffected. 

For  these  reasons,  we  are  of  opinion  that  the  second  distress  was 
legal,  and  that  no  action  lies  against  the  rector  for  it. 

GoGKBURN,  0.  J. — ^I  entirely  concur  with  the  rest  of  the  court,  that, 
in  the  first  of  these  actions,  there  must  be  judgment  for  the  defendants. 
I  regret  that  I  find  myself  constrained  to  difier  from  my  learned  Brothers 
in  the  view  they  take  of  the  case  of  Silvester  v,  Bedford. 

As  regards  the  first  of  these  cases,  I  entertain  no  doubt  that  the  action 
will  not  lie.  The  question  turns  on  the  efiect  of  the  61st  and  62d  (and, 
as  it  is  contended,  of  the  6Sd)  sections  of  an  act  of  the  5  G.  4,  c.  14, 
*4761  ^^^  ^^^  enclosure  of  lands  in  the  parish  of  Sutton  ^Ooldfield.  The 
-I  61st  section  provides  for  the  extinguishment  of  the  tithes,  and 
the  substitution  of  yearly  sums  to  be  paid  as  yearly  rents  in  lieu  thereof; 
which  rents  are  to  be  charged  on  the  luids ;  with  a  further  provision 
that  these  yearly  rents  shall  be  paid  to  the  rector  at  the  rectory-house 
on  the  four  quarter-days  in  each  year.  The  62d  section  then  provides 
that  the  rector,  in  addition  to  all  present  powers  for  recovery  of  tithes 
and  compositions,  shall  have  the  same  powers  and  remedies  for  recover- 
ing these  rents  or  sums  of  money  as  by  common  law  or  statute  are  given 
to  landlords  for  the  recovery  of  rack-rent  in  arrear. 

I  am  clearly  of  opinion  that  no  right  of  action  accrues  to  the  tithe- 
«wner  against  the  owners  of  land  for  the  recovery  of  the  rent-charge 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)         476 


thu5(  created.  It  is  clear  that,  prior  to  the  act,  there  was  no  personal 
liability  in  respect  to  the  tithe,  beyond  the  obligation  of  the  occupier  to 
Bet  it  out.  The  61st  section  of  the  present  act  does  away  with  this 
obligation,  and  substitutes  for  it  a  rent  charged  upon  the  land,  without 
any  provision  as  to  any  personal  liability  in  the  landowner.  But  the 
mere  creation  of  a  rent-charge,  without  more,  will  not  impose  any  per- 
sonal liability  which  the  grantee  can  enforce  by  action.  It  was  con- 
tended, indeed,  in  the  course  of  the  argument,  that  the  provision  that 
the  rent  should  be  payable  at  the  rectory  house  distinguished  this  from 
the  case  of  an  ordinary  rent-charge.  But  there  is  nothing  whatever  in 
this  argument.  The  object  of  the  provision  evidently  was,  to  relieve  the 
rector  from  the  necessity  of  applying  u^on  the  various  lands  for  pay- 
ment. At  law,  rent  is  regularly  due  and  payable  upon  the  land  from 
which  it  issues,  if  no  particular  place  is  mentioned  in  the  reservation : 
Co.  Litt.  201  b.  But  for  this  provision,  the  rector  must  have  gone 
upon  the  land  to  receive  the  rent :  the  effect  of  it  is,  to  relieve  him  from 
that  necessitv,  before  he  ^proceeds  to  enforce  his  right  against  r^4>Tt7 
the  land.  The  62d  section  carries  the  case  no  further.  It  pro-  '- 
Tides  the  remedies  for  enforcing  payment  of  the  rent-charge.  But  it  is 
obvious  that  the  remedies  given,  however  extensive  and  efficient  they 
may  be,  can,  so  far  as  a  personal  liability  is  sought  to  be  enforced,  be 
directed  only  against  those  in  whom  a  personal  liability  exists ;  unless, 
indeed,  a  right  of  action  were  given  against  the  landowner  in  such 
express  terms  as  to  create  a  personal  liability.  Such,  however,  is  not 
the  case  here.  The  object  of  the  clause  was,  to  give  a  power  of  distrain- 
ing for  the  rent-charge ;  it  being  perhaps  doubtful  how  far  the  4  G.  2, 
c.  28,  s.  5,  would  apply  to  a  rent-seek,  such  as,  independently  of  statu- 
tory provisions  for  distress,  such  a  rent  as  this  would  be.  In  doing  this, 
large  and  general  words  have  been  used,  but  not  such  as  will  suffice  to 
create  by  implication  the  personal  liability  in  the  landowner  which  it  is 
now  sought  to  enforce.  Had  it  been  intended  to  create  a  new  liability 
of  this  kind,  I  cannot  but  think  that  the  legislature  would  have  had 
recourse  to  express  enactment,  instead  of  leaving  a  matter  of  so  much 
importance  to  mere  implication.  At  all  events,  the  case  of  Willoughby 
V.  Willoughby  is  a  direct  authority  for  saying  that  no  such  liability  will 
be  created  by  such  an  enactment  as  the  present,  unless  the  party  by 
whom  the  rent  is  to  be  paid  is  expressly  pointed  out  by  the  act. 

The  68d  section  is,  however,  further  relied  on  as  showing  the  liability 
of  the  landowner.  That  section,  having  provided  for  the  apportionment 
of  the  rent-charge  in  case  of  the  division  of  the  land,  concludes  by  saying 
that  the  apportioned  part  shall  be  recoverable  from  the  lands  charged 
therewith,  or  from  the  oumerg  thereof,  in  such  and  the  same  manner  as 
the  whole  of  the  said  yearly  corn-rents  or  sums  are  made  recoverable  by 
the  act.  But  I  am  of  opinion,  that,  if  the  "^effect  of  the  preceding  rutAno 
sections  was  not  to  render  the  owner  personally  liable,  these  '- 
words,  thus  incidentally  introduced  at  the  close  of  a  section  passed  for  a 
different  purpose,  will  not  have  that  operation.  Even  if  this  language 
should  lead  to  the  inference  that  those  who  framed  or  passed  the  6Sd 
section  conceived  that  they  had  imposed  such  a  liability  by  the  preced- 
ing sections,  such  a  belief  will  not  supply  the  place  of  tne  necessary 
{rovisions  for  that  purpose.  But  the  pobability  is,  that  these  words 
ave  been  inserted  ot  vetaiaed  per  inconam. 
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I  quite  concur,  therefore,  in  Baying  that  in  this  case  there  must  be 
judgment  for  the  defendants. 

In  the  other  case,  of  Silvester  v.  Bedford,  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  recover  in  respect  of  both  distresses. 

The  question  turns  upon  whether,  the  corporation  of  Sutton  Coldfield 
being  the  owners  of  numerous  properties  in  the  parish,  the  aggr^ate  of 
the  rent-charge  due  in  respect  of  all  can  be  levied  upon  anj  one.  I 
cannot  bring  myself  to  think  that  this  can  be  so.  It  is  clear,  that,  before 
the  passing  of  the  act,  the  tithe  was  due  in  respect  of  each  of  the  lands 
and  tenements  immediately ;  and  the  declared  purpose  of  this  part  of 
the  act,  as  stated  in  the  preamble  to  the  61st  section,  was,  that  the  tithes 
arising  out  of  any  lands,  teneinents,  or  hereditaments  should  cease  and 
be  extinguished,  and  that,  '^  in  lieu  thereof ^  yearly  rents  or  sums  of 
money  should  be  ascertained  and  paid  to  the  rector."  Accordingly, 
the  commissioner  is  to  fix  and  ascertain  the  total  aggregate  annual 
amount  which  will  be  a  just,  fair,  and  equal  compensation  to  the  rector; 
and,  having  done  so,  he  is  *^  to  ascertain,  with  reference  to  such  aggre- 
gate amount,  what  yearly  sums  are  eauivalent  to  the  tithes  of  each 
proprietor's  lands  and  tenements,"  ana  such  yearly  sums  are  to  be 
'*'4791  ^'  ^'^^g^  upoA  ^^®  lands  and  ^tenem^iits  of  the  respectiye  pro- 
-■  prietors,  as  yearly  rents  payable  thereout  respectively:"  and 
then  ^^  the  same  rents  are  charged  on  the  several  lands  and  tenements 
of  the  several  proprietors." 

I  cannot  believe  that  the  legislature  here  intended  to  do  more  than  to 
substitute  a  rent-charge  for  tithe,  in  respect  of  each  tenement  previously 
liable  to  tithe.  I  cannot  suppose  that,  where  estates,  although  belonging 
to  the  same  proprietor,  were  different  in  point  of  locality  and  occupa- 
tion,— such  as  farms  or  houses  occupied  by  different  tenants, — it  was 
intended  to  fix  the  whole  with  one  aggregate  charge.  Great  incon- 
venience, as  it  seems  to  me,  would  be  liable  to  arise  from  such  an 
arrangement.  Although,  as  a  charge  upon  the  land,  the  tithe  rent> 
charge  falls,  as  the  tithe  itself  did,  ultimately  on  the  owner,  yet  in 
general  practice  the  rent-charge  is,  I  believe,  paid  by  the  occupier:  at 
all  events,  he  it  is  who  is  immediately  liable  to  be  distrained  on  for  the 
payment.  I  cannot  think  that  the  legislature  intended  to  expose  the 
occupier  of  farm  A.  to  this  serious  inconvenience,  because  the  occupier 
of  farm  B.,  or  even  the  common  owner  of  both,  shall  have  failed  to  dis- 
charge the  liability  in  respect  of  B.  At  least,  I  should  expect  such  a 
provision  to  be  expressed  in  clear  and  definite  language ;  whereas  the 
language  of  the  61st  section  not  only,  as  it  seems  to  me,  admits  of,  but 
rather  leads  to,  an  opposite  construction,  inasmuch  as  it  speaks  of  the 
rents  '^  charged  on  the  eeveral  lands  of  the  eeveral  proprietors." 

The  68d  section  does  not  appear  to  me  to  carry  the  matter  further. 
With  a  view  to  the  possible  division,  by  sale  or  otherwise,  of  the  heredita* 
ments  which  shall  have  been  charged  with  the  substituted  rent,  the  com- 
missioner is  directed  to  make  *^  s^edules  or  descriptions  of  the  several 
hereditaments  chargeable  with  the  said  yearly  rent  or  sum,  and  the 
*4801  P^^^^^^^'^^  measure  thereof  "^in  acres,  roods,  and  perches,  and  to 
J  declare  what  proportion  thereof  shall  be  charged  upon  each  and 
every  part  of  euch  respective  hereditaments:"  and  the  section  then 
goes  on  to  provide,  that,  ^^  in  case  of  any  division  of  such  hereditaments 
by  sale  or  otherwise  (except  by  lease  or  demise  at  rack-rent),  the  here- 
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ditaments  so  to  be  sold  or  divided  shaU  become,  respectively,  exclu- 
Bivelj,  and  solely  liable  to  the  payment  of  so  much  of  the  said  rent  or 
sum  as  shall  be  specified  in  such  schedule,  in  exoneration  of  the  other 
hereditaments  hereby  charged  with  the  payment  of  the  whole." 

It  appears  to  me  that  there  is  nothing  in  this  inconsistent  with  the 
construction  which  I  think  should  be  put  on  the  61st  section.  It  is 
obvious  that  the  provision  and  language  of  the  63d  section  will  apply  to 
the  case  of  a  single  property  or  tenement,  as  well  as  to  that  of  several. 
It  is  impossible  to  suppose  that  the  provision  was  not  intended  to  apply 
to  the  case  of  a  man  who,  having  a  single  property,  sold  a  portion  of  it, 
and  was  only  intended  to  reach  the  case  of  a  man  who,  having  several 
distinct  tenements,  sold  one  of  them :  and  I  cannot  but  think  that  the 
purpose  of  this  section  was  to  have  the  several  closes  or  parcels  of  which 
each  property  consisted,  severally  assessed,  in  order  to  provide  for  the 
event  of  the  property  becoming  afterwards  divided. 

Be  this,  however,  as  it  may,  it  seems  that  the  commissioner  has  taken 
the  view  I  have  here  suggested,  and  has  assessed  the  properties  of  each 
owner,  not  in  the  aggregate,  but  severally:  for,  though  each  owner's 
properties  are  assessed  consecutively  with  such  proprietor's  name  set 
forth  once  only  in  the  first  column,  yet  each  property  is  assessed  sepa- 
rately under  the  name  of  its  particular  occupier :  and,  the  several  closes 
and  parcels  of  which  the  tenement  is  composed  being  separately  assessed, 
the  aggregate  amount  of  the  assessment  "^of  the  whole  tenement  r^^ot 
is  ascertained  and  fixed :  but  nowhere  is  there  any  aggregation  '- 
or  attempt  at  aggregation  of  the  sum  total  of  the  various  amounts  of 
the  difierent  tenements. 

It  is  said  that  this  may  now  be  done,  and  so  the  sum  total  be  ascer- 
tained to  which  the  aggregate  of  the  numerous  farms,  houses,  and  other 
tenements  owned  by  the  corporation  of  Sutton  Coldfield  in  this  parish, 
may  be  liable.  But  I  do  not  think  that  we  are  at  liberty  thus  to  meddle 
with  and  alter  the  apportionment  made  by  the  commissioner.  As  it 
stands,  it  is  an  assessment  of  each  tenement  according  to  its  occupa- 
tion ;  and  the  plaintiff,  Silvester,  was,  therefore,  in  my  opinion,  only 
liable  to  be  distrained  upon  for  the  amount  set  against  the  land  in  his 
own  occupation.  I  think,  therefore,  he  is  entitled  to  recover  in  respect 
of  both  the  distresses  made  upon  his  premises. 

Judgment  for  the  defendants  in  the  first  action. 
Judgment  for  the  plaintiff  in  the  second  action,  in  respect  of 
the  first  distress. 
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A  pica  of  nnl  tiel  ogud,  to  an  action  upon  an  award|  pnta  in  Urae  not  merely  the  fact  of  the 
making  of  the  award  aet  out  in  the  declaration,  bat  the  making  of  a  good  and  ralid  award 
of  and  eoneeming  the  premises  referred. 

A.  and  B.,  who  had  carried  on  buaineei  aa  eoal  and  lime  maatara,  agreed  to  diaaoWe  their  pari- 
nenhlp  upon  certain  terms.  B.  haring  died,  learing  hia  wife  his  ezeontrix,  it  was  agreed 
between  A.  and  the  executrix  that  the  agreement  for  dissolution  should  be  carried  out,  and 
that  the  settlement  of  all  disputes  thereon  should  be  referred  to  an  arbitrator.  A.  and  B. 
bad  also  carried  on  business  in  partnership  as  attorneys;  and,  by  another. agreement,  reciting 
that  disputes  had  arisen  between  A.  and  the  exeeutrix  abpnt  the  last-mentionod  partnership 
and  tha  aooounta  thenoi;  aU  mattan  la  diapata  xalaling  tharaio  ware  referred  to  the  sama 
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Arbitrator;  and  it  was  agreed  that  the  arbitrator  so  appointed  should  b«  reoeirer  of  the  okili 
and  effects  of  the  law  partnership,  and  should  settle  and  get  in  as  he  Uionght  fit  all  eoels  dnr 
to  the  estate,  and  '<  dispose  of  the  estate,  moneys,  and  effects  of  the  said  law  partnenhip  ia 
snoh  manner  as  he  should  think  best  for  the  interest  of  A.  and  the  ezecu^iz,"  and  that  **  thi 
costs  and  expenses  of  the  reference  and  award  should  be  in  his  discretion." 

B7  his  award,  the  arbitrator,  amongst  other  things,  stated  that  he  had  "  reeeired  the  cetste. 
moneys,  and  effects  belonging  to  the  estate  of  the  said  law  partnership,  and  in  the  said  seeaed 
agreement  mentioned  to  be  then  remaining  unrealized,"  and  had  '*  got  in  and  settled,  on  suck 
terms  as  he  thought  fit,  all  bills  of  costs  due  to  the  estate  of  the  said  law  parta«nh4>,  u4 
had  di9po§ed  of  the  tMtate,  moneyt,  and  effect*  of  t\e  §aid  taw  parfnerthip  tn  eweh  mammer  «t 
he  had  thoi^ht  beet  for  the  intereete  of  A,  and  the  executrix/'  and  he  awarded  that  the  sua 
of  1069^  13«.  Sd.  was  due  from  the  exeeutrix  to  A.,  and  ordered  her  to  pay  the  same  to  hia 
within  one  week :  he  then  awarded  mutual  releases,  and  he  concluded  thus, — ^''I  ctrtifj  that 
I  haTe  deducted  and  retained  to  myself  the  costs  [not  saying  how  much]  of  this  my  awwi 
out  of  the  moneys  which  have  been  receiyed  by  me  as  such  receiver  as  aforesaid :" — 

Held,  by  Cockbum,  C.  J.,  Cresswell,  J.,  and  Willes,  J.,  that  the  award  was  void,  both  becacn 
it  did  not  show  how  the  costs  of  the  award  were  to  be  paid,  and  so  was  not  final,  and  beessM 
the  arbitrator  had  retained,  from  a  fund  belonging  to  the  parties  which  was  in  his  possessios 
as  receiver  for  them,  the  amount  of  his  costs  before  he  signed  and  delivered  his  award. 

Held,  by  Williams,  J.,  that  the  award  was  good,  notwithstanding  these  objectiona, — the  arbi- 
trator having  authority  as  receiver  to  dispose  of  the  moneys  he  received  as  he  should  thick 
best  for  the  interest  of  the  parties,  and  having  exercised  his  discretion  in  disposing  of  stme 
of  those  moneys  in  defraying  the  costs  of  the  award,  and  therefore  not  having  neglected  kii 
duty  as  arbitrator  in  omitting  to  abjudicate  as  to  the  costs  of  the  award. 

The  judgment  of  the  mfvjority  was  reversed  by  the  Exchequer  Chamber,  on  appeal,— tb« 
minority  of  that  court  being  of  opinion  that  the  award  was  not  void  for  the  reasons  andgoed. 

An  arbitrator  cannot,  unless  such  power  is  expressly  reserved  to  him  by  the  submissioii,  award 
to  himself  a  sum  (named  or  otherwise)  for  his  own  costs  and  expenses. 

This  was  an  action  upon  an  award. 

The  declaration  stated,  that,  by  an  agreement,  dated  the  25th  of 
J^ly,  1854,  made  between  the  plaintiff  of  the  one  part,  and  the  defend- 
ant of  the  other  part, — after  therein  reciting  that  the  plaintiff  and 
one  Henry  Eberhardt  then  lately  carried  on  the  trades  of  coal-masters 
and  lime-masters  at  Tipton  Green,  Buckpool,  and  Hayhead,  in  the 
county  of  Stafford,  as  copartners,  under  the  firm  of  Roberts  k 
Eberhardt,  and  that  the  properties  and  effects  of  the  said  copartner- 
*4S31  ^^^P  belonged  to  the  said  copartners  is  equal  proportions;  and 
-■  ^reciting  that  the  said  Henry  Eberhardt  duly  made  his  will, 
dated  the  16th  of  December,  1853,  and  thereby  gave  and  devised  to 
his  wife,  the  defendant,  all  his  real  and  personal  estate,  and  appointed 
her  executrix  thereof,  and  that  the  said  Henry  Eberhardt  died  on  ilie 
16th  of  April  then  last,  without  having  revoked  or  altered  his  said  will, 
which  was  duly  proved  by  the  defendant  in  the  Prerogative  Court  of  Can- 
terbury on  the  17th  of  May,  1854 ;  and  further  reciting,  that,  previousW 
to  the  death  of  the  said  Henry  Eberhardt,  a  proposal  in  writing,  dated 
the  3d  of  February  then  last,  had  been  made  by  the  plaintiff  to  the  said 
Henry  Eberhardt,  to  buy  the  share,  estate,  and  interest  of  him  the  said 
Henry  Eberhardt  of  and  in  the  said  colliery,  mines,  credits,  heredita- 
ments, and  premises  at  Tipton  Green  aforesaid,  belonging  to  the  said 
copartners,  for  the  sum  of  20,000/.,  to  be  paid  in  manner  in  the  said 
proposal  mentioned  ;  and,  among  other  things  contained  in  the  said  pro- 
posal, it  was  proposed  that  the  said  -copartnership  in  respect  of  the  said 
Tipton  Green  works  should  be  considered  to  have  been  dissolved  on  the 
Slst  of  December  then  last ;  and  that  the  said  proposal  was  signed  by 
the  plaintiff,  and  verbally  accepted  and  agreed  to  by  the  said  Heniy 
Eberhardt,  aabject  to  certain  marginal  observations  which  were  approved 
of  by  the  plaintiff,  but  that  it  was  never  signed  by  the  said  Henry  Sb«r* 
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hanlt ;  and  also  reciting  that  the  plaintiff  also  made  a  verbal  offer  to  buy 
the  entirety  of  the  hereditaments,  properties,  credits,  and  effects  belong- 
ing to  the  said  copartners  in  respect  of  their  said  trades  carried  on  at 
Backpool  and  Hayhead  aforesaid,  for  the  sum  of  3500Z.,  and  that  the 
said  copartnership  in  respect  of  the  last-mentioned  trades  should  be  con- 
sidered as  dissolved  from  the  25th  of  March,  1853,  and  that  such  last- 
mentioned  verbal  offer  was  verbally  accepted  by  the  said  Henry  Eber- 
hardt;  and  after  reciting  that  the  ^defendant,  at  the  request  r,|t4Q4^ 
of  the  plaintiff,  had  since  the  death  of  the  said  Henry  Eberhardt  L 
agreed  to  accept  and  carry  out  the  said  written  and  verbal  proposals  so 
made  and  accepted  by  the  said  Henry  Eberhardt  in  his  lifetime,  and, 
for  the  purpose  of  testifying  such  her  acceptance  of,  and  making  other 
arrangements  connected  with,  the  execution  of  the  said  proposals,  she 
the  defendant  had  consented  to  sign  the  agreement  thereinafter  con- 
tained,— It  was  witnessed  that  the  plaintiff  and  defendant  did  thereby 
mutually  agree  to  carry  out  the  said  above-mentioned  written  and  verbal 
proposals,  subject  as  aforesaid,  and  that  proper  deeds  of  dissolution  of 
partnership  containing  all  necessary  provisions,  and  mutual  releases,  and 
all  other  conveyances,  releases,  mortgages,  and  deeds  necessary  for  carry- 
ing out  <and  completing  the  said  proposals  should  be  drawn  by  one  John 
Har\rard  as  between  the  said  parties,  and  his  settlement  thereof  should 
be  binding  on  both  the  said  parties  :  And  it  was  thereby  further  agreed 
between  the  said  parties,  that,  inasmuch  as  the  said  John  Harward  was 
fally  acquainted  with  the  negotiations  connected  with  the  said  proposals, 
and  with  the  intentions  of  the  parties  thereto,  all  disputes  or  differences 
between  the  said  parties  (if  any)  in  reference  to  the  said  proposals,  or 
either  of  them,  or  to  the  construction,  meaning,  or  effect  of  any  clause 
therein,  or  to  the  arrangements,  acts,  or  deeds  connected  with  the  carry- 
ing of  the  same  into  completion,  and  all  claims  and  demands  whatsoever 
of  the  said  parties  thereto  against  each  other  in  respect  of  the  said 
copartnershipt  or  any  of  them,  or  of  the  said^proposals,  or  of  that  agree- 
ment, should  from  time  to  time  as  the  same  might  arise  be  referred  to  the 
arbitration  and  award  of  the  said  John  Harward,  and  should  not  b» 
made  the  subject  of  litigation,  except  in  'default  of  such  arbitration  and 
award  within  a  reasonable  time  after  the  submission  of  the  ^said  r^ft^oe 
disputes  and  claims  as  aforesaid,  and  that  such  arbitration  and  ^ 
award  should  be  final  and  conclusive  between  the  parties,  and'  that  the 
said  submission  to  arbitration  might  at  the  request  of  either  of  the  said 
parties  be  made  a  rule  of  either  of  Her  Majesty's  courts  of  law  or  equity 
at  Westminster :  That,  by  a  certain  other  agreement,  dated  the  25th  of 
February,  1856,  and  made  between  the  plaintiff  of  the  one  part,  and  the 
defendant  of  the  Dther  part, — after  reciting,  amongst  other  things,  that 
the  plaintiff  and  the  said  Henry  Eberhardt  had  then  lately  carried  on 
the  business  or  profession  of  attorneys  and  solicitors  at  Stourbridge,  s» 
partners,  under  the  firm  of  Roberta  k  Eberhardt,  and  the  estate,  moneys, 
and  effects  of  the  said  partnership,  and  the  profits  of  the  said  business 
or  profession,  belonged  to  the  said  partners  in  the  proportions  fbllowin^ 
that  is  to  say,  five  equal  eighth  parts  thereof  belonged  to  the  plaintiff^ 
and  the  remaining  three  equal  eighth  parts  thereof  belonged  to  the  said 
Henry  Eberhardt ;  and  that  the  said  partnership  was  dissolved  shortly 
before  the  death  of  the  said  Henry  Eberhardt,  but  the  partnership  estate, 
!Doney8,  and  effects  had  not  at  the  said'  date  of  thftt  agreement  beoft 
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realized,  nor  the  partnership  accounts  settled,  nor  any  deed  of  dissolvf 
tion  and  mutual  release  executed ;  that  the  plaintiff  and  the  said  Hem; 
Eberhardt  also  carried  on  the  trades  of  coal-masters  and  lime-masters 
in  partnership,  and  that,  since  the  death  of  the  said  Henry  Eberhardt, 
the  said  John  Harward  had  been  appointed  arbitrator  between  the  plain- 
tiff and  the  defendant  in  respect  to  certain  disputes  and  differences 
which  had  arisen  between  them  in  respect  of  the  said  last-mentioned 
trade  partnerships ;  and  reciting  that  disputes  and  differences  had  arisen 
between  the  plaintiff  and  defendant  in  respect  of  the  said  law  partner- 
ship between  the  plaintiff  and  the  said  Henry  Eberhardt,  and  it  had  been 
^tAQcn  agreed  between  the  parties  that  such  "^disputes  and  differences 
-I  should  be  referred  to  the  said  John  Harward  in  manner  there- 
inafter  contained  and  hereinafter  mentioned,  the  plaintiff  and  the  defen(V 
ant  severally  agreed  with  each  other  as  follows, — That  all  disputes  and 
differences  between  them  which  had  already  arisen  or  might  thereafter 
arise  before  the  signing  of  the  final  award  thereinafter  referred  to  and 
hereinafter  mentioned,  in  reference  to  the  said  law  partnership,  whether 
relating  to  the  realization  of  the  said  partnership  estate,  moneys,  and 
effects,  or  to  the  settling  of  the  partnership  accounts  as  between  the 

{)artncrs  or  their  representatives  with  each  other,  or  as  between  the  then 
ate  law  partnership  firm  with  the  clients,  or  to  the  form  of  the  deed  of 
dissolution  and  mutual  release  to  be  executed  by  the  said  parties,  or 
otherwise,  and  also  all  other  disputes  and  differences  between  the  said 
parties  not  included  in  the  reference  to  arbitration  thereinbefore  men- 
tioned as  aforesaid,  which  had  arisen  or  might  thereafter  arise  before  the 
signing  of  the  said  final  award,  in  reference  to  or  out  of  the  said  law  and 
trade  partnerships,  should  be  referred  to  the  arbitration  and  award  of  the 
said  John  Harward,  so  as  the  said  award  were  made  under  his  hand  on 
or  before  the  24th  of  June  then  next :  That  the  said  John  Harward 
should  be  the  receiver  of  the  estate,  moneys,  and  effects  belonging  to 
the  estate  of  the  said  law  partnership,  and  which  then  remained  unrealized, 
and  should  have  power  to  get  in  and  settle  on  such  terms  as  he  should 
think  fit  all  bills  of  costs  due  to  the  estate  of  the  said  law  partnership, 
and  dispose  of  the  estate^  moneys^  and  effects  of  the  said  law  partnership 
in  such  manner  as  he  should  think  best  Jot  the  interest  of  the  plaintiff  and 
the  defendant :  That  the  said  John  Harward  should  have  power  to  inves- 
tigate and  settle  all  accounts  between  the  plaintiff  and  the  defendant  in 
respect  to  the  said  law  partnership  or  otherwise,  and  to  draw  and  settle  all 
*A^71  *^^^^  deeds  of  dissolution  and  mutual  releases  and  other  deeds 
-^  which  he  misht  think  fit  in  reference  to  the  matters  aforesaid,  or 
any  of  them :  That  he  should  be  at  liberty  to  make  professional  charges 
for  business  done  in  eonneetion  with  the  reference  thereby  made,  or  with 
the  reference  thereinbefore  mentioned  as  aforesaid :   That  the  costs  and 
expenses  attending  the  reference  thereby  made^  and  the  said  reference 
thereinbefore  mentioned^  and  the  award  or  awards  to  be  made  under 
such  several  references^  Mhould  be  in  his  discretion :  That  the  reference 
thereby  made  and  the  said  reference  thereinbefore  mentioned  might  be 
regarded  as  one  single  reference,  and  that  it  should  be  lawful  for  the 
said  John  Harward  to  make  one  single  award  embracing  matters  com- 
prised in  both  references,  or  several  and  distinct  awards^  respecting  the 
several  references,  or  to  state  and  separately  adjudicate,  vmon  any  par- 
tffiular  claim,  dispute^  or  difference,  claims,  disputes,  or  iifierences,  made 
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by  or  on  behalf  of  or  arising  between  the  plaintiff  and  the  defendant, 
and  to  make  an  award  or  order  in  the  nature  of  an  award  as  respected 
such  particular  claim',  dispute,  or  difference,  which  award  or  order  should 
be  binding  on  the  said  parties  thereto,  notwithstanding  that  the  same 
might  not  be  a  final  award  comprising  all  the  subject-matters  of  dif- 
ference :  And  that  any  award  to  be  made  by  the  said  John  Harward  in 
the  matters  aforesaid,  or  any  of  them,  should  be  final  and  conclusive 
between  the  parties :  Averment,  that  the  said  John  Harward, — ^having 
taken  upon  himself  the  burthen  of  the  said  arbitrations,  and  having 
heard  and  duly  considered  all  the  allegations  and  evidence  of  and  con- 
cerniDg  all  the  matters  referred  as  aforesaid ;  and  having  drawn  and 
settled  all  such  deeds  of  dissolution  and  mutual  releases  and  other  deeds 
as  he  thought  fit  in  reference  to  the  matters  in  the  said  agreements  or 
either  of  them  mentioned ;  and  having  '^'examined  and  investigated  ^41400 
all  the  disputes  and  differences,  claims,  and  demands  submitted  ^ 
to  him  by  the  said  agreements  respectively ;  and  having  investigated  and 
settled  all  accounts  which  according  to  the  said  agreements  or  either  of 
them  were  to  be  investigated  and  settled  by  him ;  and  having  received 
the  estate,  moneys,  and  effects  belonging  to  the  estate  of  the  said  law 
partnership  and  in  the  said  secondly  mentioned  agreement  mentioned 
to  be  then  remaining  unrealized ;  and  having  got  in  and  settled  on  such 
terms  as  he  thought  fit  all  bills  of  costs  due  to  the  estate  of  the  said  law 
partnership ;  and  having  disposed  of  the  estate,  moneys,  and  effects  of 
the  said  law  partnership  in  such  manner  as  he  had  thought  best  for  the 
interests  of  the  plaintiff  and  the  defendant ;  and  all  things  having  been 
done  necessary  to  enable  and  entitle  him  to  make  such  award  as  therein- 
after mentioned,— did,  within  the  time  so  limited  for  the  making  of  such 
award,  to  wit,  on  the  23d  of  June,  1856,  duly  make  and  publish  his 
award  in  writing  under  his  hand,  of  and  concerning  the  said  ^matters 
referred  to  him,  and  did  thereby  (amongst  other  things)  award  and  deter- 
mine that  the  sum  of  1069/.  13«.  8cl.  was  then  due  from  the  defendant 
to  the  plaintiff,  and  did  thereby  order  the  defendant  to  pay  the  same  to 
the  plaintiff  within  one  week  from  the  date  of  the  said  award :  And  that 
the  defendant  did  not  pay  to  the  plaintiff  the  said  sum  of  1069/.  18«. 
8i.  within  the  said  period  so  appointed  for  payment  thereof  as  afore- 
said, and  which  had  elapsed  before  this  suit,  and  the  same  still  remained 
and  was  wholly  unpaid. 

There  was  also  a  count  for  money  paid  and  for  money  found  due  upon 
accounts  stated. 

Pleas, — first,  that  it  was  not  agreed  as  in  the  declaration  in  that 
behalf  firstly  alleged, — secondly,  that  it  was  not  agreed  as  in  the  decla- 
ration in  that  behalf  secondly  alleged, — thirdly,  that  the  said  John 
Harward  *did  not  make  any  such  award  of  and  concerning  the  r^4oo 
matters  referred  to  him  as  in  the  declaration  in  that  behalf  ^ 
alleged.    Issue  thereon. 

At  the  trial  before  Growder,  J.,  at  the  second  sitting  in  London  in 
Hilary  Term  last,  the  plaintiff  proved  the  due  execution  of  the  two 
agreements  and  of  the  award.  The  award,  which  bore  date  the  23d  of 
Jane,  1856,  after  reciting  the  agreements,  proceeded  as  follows : — 

'^  Now  know  ye  that  1  the  said  John  Harward,  having  taken  upon 
myself  the  burthen  of  the  said  arbitration,  and  having  beard  and  duly 
considered  all  the  allegations  and  evidence  of  and  conceming  all  the 
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matters  referred  as  aforesaid,  do  make  and  publish  this  my  award  in 
writing  of  and  concerning  the  said  matters.  I  have  drawn  and  settled 
conveyances  by  the  said  Mary  Eberhardt  to  the  said  Charles  Roberta 
of  her  shares,  estates,  and  interests  in  the  said  collieries,  mines,  credits, 
hereditaments,  and  premises  at  Tipton  Green  aforesaid,  and  in  the  here- 
ditaments, properties,  credits,  and  eflfects,  belonging  to  the  said  copart- 
ners in  respect  of  the  trades  carried  on  at  Buckpool  and  Hayhead  afore- 
said, certain  parts  of  the  said  hereditaments,  properties,  credits,  and 
effects  being  comprised  in  the  deed  of  dissolution  and  mutual  release 
hereinafter  mentioned ;  and  I  have  also  drawn  and  settled  a  mortgage 
from  the  said  Charles  Roberts  to  the  said  Mary  Eberhardt  for  securing 
the  unpaid  instalments  of  the  said  purchase-money  of  20,000^ ;  and 
such  conveyances  and  mortgage,  except  the  conveyance  intended  to  be 
effected  by  the  said  deed  of  dissolution  and  mutual  release,  have  been 
duly  executed.  The  said  conveyances  bear  date  respectively  on  or  about 
the  29th  of  November,  1854,  the  8d  of  February,  1855,  and  the  3d  of 
February,  1855,  and  the  said  mortgage  bears  date  on  or  about  the  30th 
of  November,  1854.  Such  conveyances  and  mortgage,  with  the  said 
*4901  ^^^^  ^^  dissolution  and  mutual  "^release  afterwards  mentioned, 

-I  are  the  only  necessary  deeds  for  carrying  out  the  said  proposals 
as  to  such  respective  premises,  or  otherwise  necessary  in  reference  to 
the  matters  mentioned  in  the  said  agreements  respectively.  I  hare 
drawn  and  settled  a  deed  of  dissolution  and  mutual  release  comprising 
both  the  deeds  of  dissolution  and  mutual  release  provided  for  by  the  said 
agreements  respectively,  such  deed  containing  an  assignment  to  the  said 
Charles  Roberts  of  the  personal  estate  which  should  be  assigned  to  him 
in  pursuance  of  the  said  proposals,  and  also  a  conveyance  and  assign- 
ment to  the  said  Charles  Roberts  of  such  parts  of  the  said  hereditaments, 
properties,  credits,  and  effects  belonging  to  the  said  copartners  in  respect 
of  the  said  trades  carried  on  at  Buckpool  and  Hayhead  aforesaid  as  were 
not  comprised  in  the  several  hereinbefore-mentioned  conveyances  which 
have  been  executed  by  the  said  parties.  Two  copies  of  the  said  deed  of 
dissolution  and  mutual  releases  have  been  engrossed ;  and  I  have  signed 
a  memorandum  endorsed  on  each  of  the  engrossments,  stating  the  same 
to  be  the  deed  of  dissolution  and  mutual  release  mentioned  m  this  nj 
award ;  and  both  suoh  engrossments  are  now  in  my  possession  ready  for 
execution  as  afterwards  mentioned.  I  have  examined  and  investigated 
all  the  disputes  and  differences,  claims  and  demands  referred  to  me  by 
the  said  agreements  respectively,  and  I  have  investigated  and  settled  all 
accounts  which  I  have  been  directed  to  investigate  and  settle.  /  have 
received  the  estate^  moneffs^  and  effects  belonging  to  the  estate  of  the  said 
law  partnership^  and  in  the  said  second  agreement  mentioned  to  be  then 
remaining  unrealized  ;  and  /  have  got  in  and  settled^  on  such  terms  as 
I  thought  Jity  all  bills  of  costs  due  to  the  estate  of  the  said  lais  partner- 
shipj  and  have  disposed  of  the  estate^  moneys^  and  effects  of  the  said  law 
partnership  in  such  manner  as  I  have  thought  best  far  the  interests  of 
*4dl1  ^^  '^''^  Charles  Roberts  and  Mary  IlberhardL     I  award  *and 

-■  determine  that  the  sum  of  10692.  lis.  8d.  is  now  due  from  the 
said  Mary  Eberhardt  to  the  said  Charles  Roberts,  and  I  order  the  said 
Mary  Eblerhardt  to  pay  the  same  to  the  said  Charles  Roberts  within 
one  week  from  the  date  hereof.  I  award  and  determine  that  the  said 
Charles  Roberts  do  forthwith  execute  one  engrossment  of  the  said  deed 
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of  dlBBoIution  and  mutual  release,  and  do  thereupon  deliver  the  same  to 
Ae  said  Mary  Eberhardt.  And  I  award  and  determine  that  the  said 
Mary  Eberhardt  do  forthwith  execute  the  other  engrossment  of  the  said 
deed  of  dissolution  and  mutual  release,  and  do  thereupon  deliver  the 
same  to  the  said  Charles  Roberts.  I  find  that  there  is  due  from  the  said 
law  partnership  the  several  sums  of  money  mentioned  in  the  schedule 
hereto  in  respect  of  the  transactions  of  the  said  law  partnership,  which 
Bums  amount  together  to  the  sum  of  31562.  19«.  5d.  ;(a)  and  I  award 
and  determine,  tnat,  as  between  the  said  Charles  Roberts  and  Mary 
Eberhardt,  the  said  sum  of  8156Z.  19«.  5d.  is  due  from  the  said  Charles 
Roberts  and  Mary  Eberhardt  in  the  proportions  following,  that  is  to 
Bay,  five  equal  eignth  parts  thereof  from  the  said  Charles  Roberts,  and 
three  equal  eighth  parts  thereof  from  the  said  Mary  *£berhardt.  rm^ao 
And  I  award  and  determine  that  the  said  Charles  Roberts,  as  *- 
the  surviving  partner,  do  forthwith  pay  the  said  sums  mentioned  in  the 
said  schedule,  together  with  such  interest  thereon  as  such  sums  or  any 
of  them  may  bear ;  and  that  the  said  Mary  Eberhardt  do  pay  to  the 
said  Charles  Roberts  three  equal  eighth  parts  of  the  sums  so  paid  by 
him  for  principal  or  interest  as  last  aforesaid.  I  certify  thai  I  have 
deducted  and  retained  to  myeelf  the  costs  of  this  my  award  out  of  the 
moneys  which  have  been  received  by  me  as  such  receiver  as  aforesatd.  I 
award  and  determine  that  each  of  the  parties  to  the  above  reference 
Bhall  bear  and  pay  his  and  her  own  costs  of  the  said  reference  respec- 
tively." 

A  verdict  was  taken  for  the  plaintifi'  for  the  amount  claimed,  subject 
to  leave  to  the  defendant  to  move  to  enter  a  nonsuit  on  the  ground  that 
the  award  was  bad  for  defects  apparent  on  the  face  of  it. 

Forteseue^  in  the  course  of  the  term,  obtained  a  rule  nisi,  on  the 
grounds,  **  that  the  arbitrator  has  awarded  and  retained  to  himself  a 
portion  of  the  moneys  of  which  he  was  receiver,  for  the  costs  of  his 
award ;  and  also  for  not  having  made  any  award  as  to  the  sums  received 
by  him,  but  merely  stated  that  he  had  laid  them  out  for  the  benefit  of 
both  parties ;  and  for  stating  merely  that  he  has  paid  debts  with  moneys 
received,  not  saving  what  debts,  or  making  any  award  in  respect  of  the 
moneys  sopaid.     He  referred  to  the  case  of  In  re  Coombs,  4  Exch.  839.t 

Hugh  itiUj  Q.  C,  and  JfMahonj  in  Trinity  Term  last,  showed  cause. — 
It  is  objected  that  this  award  is  faulty  in  three  respects, — that  it  is  uncer- 
tain in  two  particulars,  viz.  as  to  the  sums  which  the  arbitrator  has  laid 
out,  and  as  to  the  debts  which  he  says  he  has  paid, — "^and  that  f^aqo 
the  arbitrator  has  improperly  retained  a  sum  for  his  own  costs,  ^ 

(a)  The  lehednle  referred  to  wm  m  follows : —  £     •.    d, 

"  Stourbridge  end  KiddermlniterBeaking  Company 1050  10  U 

MinBoberte 1574    0    4 

Mr.  Froefc 1S5    3    1 

Metsra.  ToUer  A  Son 247  U  10 

Mr.  Baria 07    7    4 

Mr.  Scott 210 

Woreeater  Jonmel 1    2  11 

Arie'iGnietto ....  100 

Menra.  Fowler  A  Bon ....  74  19    0 

Meaara.  Oeka  A  Perxena 820 

£8156  19    6 
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not  saying  how  much.  The  power  which  Mr.  Harwsrd  had  under  tht 
two  agreements  was  not  that  of  mere  arbitrator:  he  was  also  receiTcr, 
with  power  to  collect  and  dispose  of  the  moneys  which  might  come  to 
his  hands  in  that  character,  in  any  manner  he  might  think  best  for  the 
interests  of  the  parties.  The  objections  as  to  the  uncertainty  of  the 
award  are  disposed  of  by  the  case  of  Perry  v.  Mitchell,  12  M.  k  W.  792,t 
where  this  broad  principle  is  laid  down,  that,  under  a  general  reference 
of  all  matters  in  difference,  an  award  which  professes  to  be  made  dc 
prsemissis,  and  to  dispose  generally  of  all  the  matters  referred,  is  snii- 
ciently  certain  and  final,  in  the  absence  of  anything  to  show  that  there 
were  matters  in  diflference  before  the  arbitrator  which  are  left  undisposed 
of.  Then,  it  is  said  that  the  arbitrator  has  been  guilty  of  miscondoct  in 
awarding  and  retaining  to  himself  a  portion  of  the  moneys  of  which  he 
was  receiver,  for  the  costs  of  his  award.  The  objection,  in  truth, 
answers  itself ;  for,  the  fact  of  Harward's  being  receiver  distiugniahei 
this  from  the  case  cited,  of  In  re  Coombs,  4  Ezch.  839.t  [Wiluaxs, 
J. — Does  the  submission  contain  any  provision  for  the  retainer  by  the 
arbitrator  of  the  expenses  of  the  award?]  Not  expressly;  but  it 
empowers  the  arbitrator  ^^to  make  professional  charges  for  bnsineas 
done  in  connection  with  the  reference."  The  payment  of  the  expenses 
of  the  award  was  part  of  the  duty  devolving  upon  him  as  receiver. 
[CoCKBURN,  C.  J. — He  might  intend  the  costs  to  be  paid  out  of  the 
common  fund.  But  here  he  not  only  settles  the  fund  out  of  which  thej 
are  to  be  paid,  but  he  pays  himself.  In  the  case  of  In  re  Coombs,  it  was 
urged  in  argument,  that,  by  the  terms  of  the  submission,  all  the  costs 
were  to  be  in  the  arbitrator's  discretion :  but  Parke,  B.,  said, — ^^  The 
*4Q^^  amount  of  his  own  fee  is  to  be  excluded,  by  ^natural  jnstiee; 
-■  for,  it  is  contrary  to  reason  that  an  arbitrator  or  umpire  shoold 
be  sole  and  uncontrolled  judge  in  his  own  cause."  It  certainly  strikes 
one  as  quite  contrary  to  reason  that  the  arbitrator  shonld  not  only  settle 
the  amount,  but  at  once  put  his  hands  upon  it.]  Had  he  done  other- 
wise, he  would  have  left  a  part  of  the  estate  undisposed  of.  The  coarse 
he  has  adopted  was  rendered  necessary  by  the  form  of  the  submission. 
If  he  has  retained  an  unreasonable  sum,  that  matter  will  be  dealt  with 
when  his  accounts  as  receiver  are  passed.  Further,  upon  these  plead- 
ings, it  was  not  competent  to  the  defendant  to  impeach  the  validity  of  the 
award.  Upon  a  plea  of  nul  tiel  agard,  all  that  the  plaintiff  was  bonnd 
to  do,  was,  to  prove  the  making  of  an  award  such  as  that  set  out  in  the 
declaration.  If  the  defendant  meant  to  rely  upon  defects  in  other  parts 
of  the  award  not  set  oat,  he  should  have  alleged  in  his  plea  so  much  as 
would  show  the  award  bad,  and  demurred.  [Williams,  J. — Something 
of  the  sort  is  said  in  Fisher  v.  Pimbley,  11  East  188 ;  but  it  is  dearly  a 
mistake ;  it  could  not  be  done.]  It  is  laid  down  in  the  notes  to  Yeale 
V.  Warner,  1  Wms.  Saund.  227  a,  that  it  is  not  necessary  "  for  the  plain- 
tiff to  prove  anything  else  on  the  issue  of  nul  tiel  agard,  but  execution  of 
the  award  within  the  time  limited  to  the  arbitrators  to  make  their  award; 
and  the  defendant  on  such  proof  may  take  advantage  of  some  material 
variance  between  the  award  so  produced  in  evidence  and  that  which  is 
set  forth  in  the  replication,  but  cannot  go  into  object%on%  to  the  award  in 
point  of  law  :  "  Foreland  v.  Marygold,  1  Salk.  72.  Upon  that  is  appended 
a  further  note  referring  to  p.  103,  note  (1),  ^^  in  which  it  is  laid  down 
that  upon  this  issue  of  nul  tiel  agard,  the  defendant  may  show  that  the 
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award  is  void  in  point  of  law :  but  the  better  opinion  Beems  to  be,  as  hero 
stated,  that  he  cannot.     If  the  replication  [to  a  plea  of  nul  tiel  agard 
♦pleaded  to  debt  on  bond]  set  out  the  whole  award,  and  it  be  void  r^jQr 
in  law,  the  defendant  should  demur:  if  it  set  out  only  a  part,   *-       ' 
omitting  that  which  makes  the  award  void,  the  defendant  should  set  out 
the  whole  in  his  rejoinder,  and  demur."     [Williams,  J. — That  clearly 
is  a  mistake  :  it  should  be,  the  plaintiff  should  demur  to  the  rejoinder.] 
In  Viner's  Abridgment,  Arbitrement  (D.  a),  pi.  14,  is  the  following  case, 
from  Br.  Pleadings^  pi.  88, — "  Debt  upon  an  obligation  to  stand  to  the 
arbitrement,  &c.     The  defendant  said  that  the  arbitrators  did  not  make 
any  award,  and  the  plaintiff  prist  that  they  did,  and  so  to  issue,  and  this 
is  jeofail ;  for,  the  plaintiff  shall  show  certainly  what  award  and  where, 
and  that  the  defendant  in  such  point  did  not  perform  it ;  and  the  defend- 
ant shall  say  that  they  made  no  such  award,  and  the  plaintiff  shall  say 
then  prist  that  they  did,  and  the  defendant  shall  then  say  prist  that  they  • 
did  not."     The  same  principle  is  laid  down  in  Farrer  v.  Gate,  Palmer, 
511,  and  Skinner  «.  Andrews,  1  Lev.  246.     [Cockburn,  C.  J. — What 
do  you  suggest  the  defendant  should  have  pleaded  here,  in  order  to  raise 
the  question  he  seeks  to  raise  ?]     He  should  have  set  out  the  rest  of  the 
award,  and  taken  the  opinion  of  the  court  upon  its  validity.     Here,  it  is 
left  as  a  fact  to  the  jury.     The  very  point  is  put  by  Buller,  J.,  in  Praed 
V,  The  Duchess  of  Cumberland,  4  T.  R.  586,  where  there  was  a  plea  of 
no  such  memorial  as  the  statute  requires,  to  an  action  of  debt  on  an  an- 
nuity bond.    "  We  are  not,"  says  that  learned  judge,  "  to  require  under 
the  allegation  of  *no  such  memorial,'  every  thing  that  is  required  by  the 
act  of  parliament ;  it  is  merely  an  issue  in  fact.     So,  in  the  case  of  an 
award,  if  there  be  an  award  in  facty  the  party  cannot,  on  the  trial  of  an 
issue  of  no  award,  go  into  objections  to  the  award  in  point  of  law.     It 
has,  however,  been  said  that  the  plaintiff  might  have  replied  that  there 
was  no  9uch  memorial,  &c.,  in  *order  to  have  let  in  the  objections  r^Aaa 
which  arise  under  the  act  of  parliament ;  but  that  word  cannot  ^ 
make  any  difference ;  it  is  still  but  an  issue  in  fact ;  for,  otherwise,  it 
woald  be  sending  down  an  issue  in  law  to  be  tried  by  a  jury :  and  it  might 
he  as  well  contended,  that,  on  the  trial  of  an  issue  'nul  tiel  record,'  the 
parties  might  at  Nisi  Prius  show  errors  on  the  record."  [Cress well,  J. — 
Why  is  it  necessary  for  the  plaintiff,  upon  a  plea  of  no  award,  to  set  out 
the  award  in  his  replication  ?    If  any  award  would  satisfy  the  issue,  why 
Bet  it  out  in  the  replication  ?     I  want  to  get  at  the  distinction  between 
*'no  award"  and  "  no  such  award."    It  may  be,  that,  if  issue  were  taken 
on  no  award,  supposing  a  bad  award  to  be  equivalent  to  none,  it  would 
he  patting  matter  of  law  to  the  jury :  and  it  may  be  necessary  to  set  out 
the  award,  in  order  to  make  the  matter  of  law  apparent  to  the  court.] 
In  Fisher  v,  Pimbly,  11  East  188,  Bayley,  J.,  says :  "  A  submission  of 
matters  in  difference  between  A.  and  B.  does  not  include  matters  in  dif- 
ference between  A.  and  B.  and  others  jointly :  the  award,  therefore,  was 
^^d.    Then,  a  plea  of  no  award  means  no  award  according  to  the  sub- 
mission :  that  is  the  plain  meaning  of  it.    I  do  not  agree  with  the  argu- 
loent  that  the  defendant  might  have  defended  himself  by  taking  issue  upon 
the  award  as  stated  in  the  replication ;  for,  there  was  such  an  award  as 
is  there  stated ;  but  it  was  not  an  award  made  conformably  to  the  sub- 
mission, which  would  have  appeared  to  be  the  case  if  the  whole  had  been 
^7  aet  out  in  the  replication.    Then,  the  rejoinder  first  setting  out  the 
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true  award,  and  then  demurring  to  it,  is  no  more  in  effect  than  saying 
that  there  was  no  award  conformable  to  the  Bubmission,  and  therefore  no 
award ;  which  maintains  the  plea."  And  that  is  adopted  by  Alderson, 
B.,  in  Gisborne  v.  Hart,  5  M.  &  W.  SO.f  [Williams,  J. — If  there  is 
no  good  award',  there  is  no  award  at  all, — just  as  that  which  is  ordinarDj 
*4Q71  *^^^^^^  ^  ^^^  shilling  is  not  a  shilling.  Gases  of  debt  on  bond  for 
-I  the  due  performance  of  an  award  haye  no  application ;  they  are 
anomalous.]  The  goodness  or  badness  of  an  award  cannot  be  referred  to 
a  jury,  as  in  the  case  of  a  bad  shilling.  [Cresswbll,  J. — The  goodness 
or  badness  of  the  award  is  not  in  terms  put  in  issue,  but  whether  it  is  in 
award  at  all.  If  nul  agard  means  no  valid  award,  nul  tiel  agard  must  mean 
no  valid  award  in  that  form.]  Fisher  t;.  Pimbley  was  the  first  case  where 
no  award  was  held  to  mean  no  vcUid  award.  In  House  v.  Launder,  1 
Lev.  85,  in  ^'  debt  on  obligation  to  stand  to  an  award,  the  defendant 
.  pleads  no  award ;  the  plaintiff  replies,  and  shows  an  award  and  a  breach ; 
the  defendant  rejoins,  that  a  new  cause  of  action  arose  after  the  submis- 
sion, and  before  the  award,  and  they  (the  arbitrators)  awarded  mutual 
releases  to  be  made  at  the  time  of  the  award  made,  and  nothing  further 
is  awarded  on  one  side  but  the  release,  and  so  the  award  was  void ;  od 
which  the  plaintiff  demurred,  and  it  was  adjudged  for  him,  for,  the  re- 
joinder is  a  departure ;  for,  when  he  pleads  no  award,  it  shall  be  intended 
no  award  at  all ;  and  then  to  show  and  confess  an  award  in  fact,  bat 
(saying)  that  it  is  void  in  law,  is  a  departure ;  and  they  cited  Ragles  9. 
Wetherly,.  Trin.  15^Car.  2,  B.  R.  Rot.  604,  as  so  adjudged,  and  the  like 
between  Dean  and  Isham,  the  following  term,  adjudged."  So,  in  Mor- 
gan V.  Man,  1  Lev.  127,  to  '^  debt  on  an  obligation  conditioned  to  per- 
form an  award,  the  defendant  pleads  no  award ;  the  plaintiff  replies,  and 
shows  an  award,  and  assigns  a  breach ;  the  defendant  rejoins,  and  shows 
another  matter  in  controversy,  of  which  the  arbitrators  bad  notice,  bat 
made  no  award  thereof;  and  so  the  award  was  void,  the  submission  being 
with  an  ita  quod.  But,  by  the  whole  court :  The  rejoinder  is  a  depart- 
ure, for,  no  award  is  none  at  all,  and  is  not  to  be  maintained  by  showing 
*4981  ^^^  &ward  to  '^'be  void :  but  he  ought  at  first  to  have  pleaded  the 
^  award,  and  also  that  other  matter  whereby  it  was  void."  *  Hard- 
ing V.  Holmes,  1  Wils.  122,  and  Meriell  v,  Ecclesfield,  2  Keble  156,  are 
to  the  same  effect.  [Gockburn,  G.  J. — Suppose  the  plaintiff,  in  declaring 
upon  the  award,  sets  it  out,  but  omits  something  which  would  show  it  to 
be  bad,  what  is  the  defendant's  proper  course  ?]  To  set  out  the  rest  of 
the  award.  [Gockburn,  G.  J. — Why  not  rest  upon  his  denial  of  the 
existence  of  an  award,  and,  on  production  of  the  award  at  the  trial,  rely 
upon  the  variance  ?]  The  plaintiff,  in  declaring  upon  an  award,  is  only 
bound  to  set  out  so  much  thereof  as  he  relies  on  to  support  his  claim  * 
Perry  v.  Nicholson,  1  Burr.  278.  [Williams,  J. — It  is  diflScult  to  dis- 
tinguish this  case  from  Dresser  v.  Stansfield,  14  M.  &  W.  822.t  It  was 
there  held,  that  a  plea  of  "no  award"  means  no  valid  award ;  and  there^ 
fore  a  special  plea  to  debt  on  an  award,  which  showed  that  the  arbitrator 
had  not  awarded  on  all  the  issues  in  the  cause  referred  to  him,  was 
held  bad  on  special  demurrer,  as  being  an  argumentative  denial  of  its 
being  a  valid  award.  Parke,  B.,  says :  "  The  award  is  alleged  to  have 
been  made  of  and  concerning  the  premises  referred,  that  is,  the  cause^ 
which  means  the  issues  in  the  cause.  It  being  alleged  that  there  were 
no  matters  in  difference  between  the  parties  except  those  in  the  causey 
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then,  in  order  to  make  the  award  good  and  valid,  it  must  be  made 
CD  all  the  matters  in  difference,  that  is,  on  all  the  issues  in  the  cause. 
Therefore,  a  plea  that  there  was  no  award,  that  is,  no  valid  award, 
sufficiently  raises  this  objection.  To  make  this  plea  good,  it  ought,  at 
all  events,  to  have  concluded  with  a  traverse,  and  so,  that  there  was  no 
award  of  and  concerning  the  premises.  The  case  is  substantially  de- 
cided by  Gisbome  v.  Hart.'']  In  Adcock  v.  Wood,  6  Exch.  814,t  a 
declaration  upon  an  award,  after  stating  that  differences  had  arisen 
*between  the  plaintiff  on  the  one  part,  and  the  defendant  and  r^^Aqq 
one  S.  A.  on  the  other,  alleged  that  it  was  agreed  between  the  ^ 
plaintiff  and  the  defendant  and  S.  A.  mutually  and  reciprocally  to  refer 
the  same  differences  to  T.  S.  and  W.  J.,  who  made  their  award  concern- 
ing the  said  matters  in  difference,  and  awarded  that  the  defendant  should 
pay  150^.  18«.  6(2.  to  T.  S.,  who  should  immediately  pay  it  to  the  plaintiff. 
The  defendant  pleaded  that  T.  S.  and  W.  J.  did  not  make  their  award 
concerning  the  matters  in  difference  referred  to  them :  and  it  was  held 
that  the  fact  of  the  award  having  been  made  of  and  concerning  the 
matters  in  difference,  and  not  its  validity,  was  alone  put  in  issue.  And 
this  was  affirmed  by  the  Exchequer  Chamber, — Wood  t^.  Adcock,  7  Exch. 
468.t  Parke,  B.,  in  the  court  below,  says :  ^'  We  think  that  the  plea  in 
this  case  merely  puts  in  issue  the  fact  of  an  award  ^  of  and  concerning 
the  matters  in  difference  in  the  manner  and  form  alleged,'  and  not  the 
validity  of  that  award  on  the  face  of  it,  and  that  the  latter  is  matter  of 
law  on  the  record.  The  authorities  cited  on  the  argument(a)  do  not 
show  the  contrary.  Where  there  is  a  plea  of  ^  no  award,'  not  by  way 
of  answer  to  a  declaration  upon  an  award,  but  by  way  of  answer  to  an 
action  on  a  bond  with  a  condition  to  abide  by  an  award,  the  plea  means 
that  there  is  no  good  award ;  and,  if  the  replication  sets  out  the  award 
in  part,  it  is  no  departure  to  rejoin  that  there  was  an  award,  setting  it 
out  fully,  and  thereby  showing  the  award  to  be  bad  on  the  face  of  it. 
That  is  the  case  of  Fisher  v.  Pimbley.  In  that  case,  Bayley,  J.,  said 
the  defendant  could  not  have  taken  issue  on  the  allegation  of  the  award 
in  the  replication,  because  there  was  such  an  award  as  there  stated. 
Where  the  plea  of  nnl  tiel  asard  is  pleaded  to  an  action  on  the  award, 
ftverring  *the  award  to  be  made  of  and  concerning  the  premises,  r^r  aa 
it  puts  in  issue  the  fact  of  the  award  being  made  of  and  concern-  ^ 
ing  the  premises,  that  is,  on  all  the  matters  submitted :  Dresser  v.  Stans- 
field :  but,  if  the  award  as  set  out  is  on  the  face  of  it  bad,  it  does  not 
raise  that  question  to  be  decided  by  a  jury.  The  objections  on  the  face 
of  the  award  are  for  the  court,  on  demurrer,  or  in  arrest  of  judgment." 
The  only  distinction  between  that  case  and  the  present,  is,  that  there  the 
ftward  as  set  out  was  bad.  [Williams,  J. — The  court  there  recomise 
I)rcs8er  v.  Stansfield.  If  the  plea  had  stated  that  the  award  did  not 
dispose  of  all  the  matters  referred,  it  would,  under  the  old  system,  have 
been  bad,  as  an  argumentative  plea  of  nul  tiel  agard.]  The  real  ground 
of  the  decision  in  JDresser  v.  Stansfield  was,  that  the  plea  was  improperly 
concluded.  Perry  v.  Mitchell,  12  M.  k  W.  792,t  shows,  that,  if  there 
18  anything  that  is  not  disposed  of  by  the  award,  that  must  be  shown  by 
plea.  The  second  objection  stated  in  tho  rule  does  not  vitiate  the  whole 
Award.  The  arbitrator  will  have  to  show  how  he  has  dealt  with  the 
moneys  received,  when  he  comes  to  account  as  receiver.     [Cookburn,  C. 

(a)  Fiih«r  v.  Pimbleyi  Gifborne ' .  Hart,  oci  Dresaer  v.  Stanifield. 
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J. — The  question  for  us  is,  whether  the  arbitrator  has  acted  in  confonmty 
with  the  submission  or  not.]  If  the  arbitrator  has  acted  ultrd  the  powers 
conferred  upon  him  by  the  submission,  the  party  complaining  might  hate 
moved  to  set  aside  the  award.  The  third  objection  is  perf^y  ground- 
less.    [This  was  conceded.] 

Fortescuef  in  support  of  his  rule. — Whatever  doubts  formerly  existed 
as  to  the  proper  mode  of  pleading  the  absence  of  a  good  and  valid  awmrd^ 
none  have  existed  since  the  case  of  Fisher  v.  Pimbley,  11  East  188. 
From  that  time  to  the  present,  all  matters  showing  an  award  not  to  be 
good  or  in  pursuance  of  the  submission,  if  the  defect  do  not  appear  on 
*^011   ^^^  ^^^  ^^  ^^^  declaration,  *may  be  taken  advantage  of  on  a  plet 

^  of  no  award.  Bayley,  J.,  there  says  distinctly, — *^  A  plea  of  no 
award  means  no  award  according  to  the  iubmitsitm;  that  is  the  plain 
meaning  of  it/'  The  award  as  there  stated  was  good :  it  only  became 
bad  because  not  in  accordance  with  the  terms  of  the  submission.  Cria- 
bome  V,  Hart,  5  M.  &  W.  50,t  is  equally  strong  in  the  same  way.  In 
Armitage  v.  Goates,  4  Ezch.  641,t  to  a  declaration  upon  an  award,  the 
defendant  pleaded  certain  facts  to  show  that  the  award  was  not  final, 
and  the  plea  was  held  to  be  bad,  as  amounting  to  an  argumentative 
denial  that  the  award  stated  in  the  declaration  was  ever  made.  [Wil- 
liams, J. — ^The  plea  of  nul  agard  puts  in  issue  whether  there  has  been 
any  award  of  and  concerning  the  premises.]  Fisher  v.  Pimbley  and 
Gisborne  v.  Hart  go  further.  [Williams,  J. — There  is  a  differenee 
between  a  declaration  upon  an  award  and  a  declaration  upon  a  bond  for 
the  due  performance  of  an  award.]  The  distinction  is  not  very  obvious : 
an  action  upon  an  award,  is  nothing  more  than  an  action  for  the  breach 
of  an  agreement  to  refer.  [Ck)CKBURK,  G.  J.-— The  agreement  is,  to 
perform  the  award,  provided  a  valid  award  is  made.]  Here,  there  hai 
been  no  award  at  all  in  reference  to  the  matters  submitted.  It  does  not 
appear  that  the  arbitrator  has  settled  the  accounts  so  as  to  bind  the 
parties :  it  will  be  necessary  to  have  recourse  to  equity  to  carry  out  the 
award.  [Williams,  J. — The  arbitrator  directs  the  defendant  to  pay 
the  balance,  which  is  the  result  of  the  accounts  between  the  parties.] 
That  is  after  making  a  deduction  which  he  was  not  warranted  in  making, 
viz.  for  his  costs.  [WiLLBS,  J.— If  the  arbitrator  had  not  retained  ha 
costs,  and  his  charge  had  been  submitted  to  taxation,  peradventure  the 
difference  would  have  been  enough  to  pay  the  sum  which  he  has  ordered 
the  one  party  to  pay  to  the  other.]  Precisely  so.  The  case  of  In  re 
*5021  ^^°^^^'  ^  *£xch.  839,t  shows  that  an  arbitrator  cannot  retain 

-■  a  sum  for  his  charges.  Parke,  B.,  in  the  course  of  the  argument, 
there  says, — '^  The  amount  of  his  own  fee  is  to  be  excluded,  by  natoral 
justice ;  for,  it  is  contrary  to  reason  that  an  arbitrator  or  umpire  should 
be  sole  and  uncontrolled  judge  in  his  own  cause."  And,  in  giving 
judgment,  he  says, — ^^  I  think  that  the  award  is  bad,  on  the  ground  that 
the  umpire  had  no  jurisdiction  to  fix  his  own  fee,  and  to  direct  the  man* 
ner  in  which  it  was  to  be  paid,  under  the  terms  of  this  submission :  and, 
as  that  part  of  the  award  which  is  made  without  jurisdiction,  is  not  sepa* 
rated  from  that  portion  of  it  which  is  [not]  so  made,  the  award  cannot 
be  supported."  If  that  be  so,  this  is  a  difficulty  which  is  not  to  be  ffot 
rid  of  bv  a  reference  to  the  master.  In  Robinson  v.  Henderson,  6  M. 
k  Selw.  276,  an  award  that  the  sum  of  2302.  was  due  from  the  defendants 
to  the  plaintiffs,  and  that,  out  of  the  said  sum,  the  defendants  should 
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pay  to  the  arbitrators  9SZ.,  being  the  expenses  of  preparing  the  agree- 
ment of  reference  and  their  award,  and  for  their  charge,  trouble,  and 
attendance  on  the  reference  and  arbitration,  and  certain  costs  which 
they  awarded  to  be  paid  to  the  solicitors  of  the  plaintiffs  in  respect  of 
certain  actions  mentioned  in  the  agreement  of  reference,  leaving  the 
sum  of  130/.,  which  they  awarded  to  be  paid  to  the  plaintiffs, — was  held 
void  for  uncertainty,  in  directing  a  sum  in  gross  to  be  paid  to  the  arbi- 
trators for  the  objects  above  mentioned,  without  specifying  the  particular 
sum  to  be  appropriated  to  each  object;  the  court  saying  *'that  there 
would  be  danger  in  permitting  arbitrators  to  award  a  definite  sum,  of 
which  a  part,  including  an  indefinite  allowance  to  themselves,  was 
ordered  to  be  paid  to  the  arbitrators.*' 

For  these  reasons,  it  is  submitted,  the  award  is  clearly  bad. 

Cur.  adv.  vult. 

*Crb88WBLL,  J.,  now  delivered  the  judgment  of  the  majority  r^cAo 
of  the  court.(a)  L 

This  was  a  motion  to  enter  a  verdict  for  the  defendant,  depending 
upon  the  validity  or  invalidity  of  an  award. 

The  facts  are  in  substance  as  follows : — Charles  Roberts  and  Henry 
Eberhardt  had  been  partners  in  trade  as  coal-masters  and  lime-mer- 
chants. An  agreement  to  dissolve  the  partnership  upon  certain  terms 
was  entered  into  between  them.  Henry  Eberhardt  died,  having  made 
a  will  under  which  he  appointed  his  widow,  Mary  Eberhardt,  bis  execu- 
trix. Charles  Roberts  and  Mary  Eberhardt  agreed  to  fulfil  the  agree- 
ment, and  referred  the  settlement  of  that  and  of  all  disputes  concerning 
it  to  an  arbitrator.  Charles  Roberts  and  Henry  Eberhardt  had  also 
been  in  partnership  as  attorneys  and  solicitors ;  and,  by  an  agreement 
reciting  that  differences  and  disputes  had  arisen  between  Charles 
Boberts  and  Mary  Eberhardt  about  the  last-mentioned  copartnership, 
and  the  accounts  relating  thereto, — ^all  matters  then  in  dispute,  and  all 
differences  that  might  arise  before  the  making  of  a  final  award,  were 
referred  to  the  same  arbitrator :  and  it  was  agreed  that  he  should  also 
be  the  receiver  of  the  estate,  moneys,  and  effects  of  the  law  partnership, 
and  should  get  in  and  settle  on  such  terms  as  he  thought  fit  all  bills  of 
costs  due  to  the  estate  of  the  law  partnership,  ''  and  dispo$e  of  the 
entaUj  numejfs,  and  effecU  of  the  eaid  law  partnerehip  in  such  manner 
09  he  ihould  think  beet  for  the  intereet  of  the  said  Charles  Roberts  and 
Mary  Eberhardt  ;'*  and  that  the  costs  and  expenses  of  the  reference 
and  award  should  be  in  the  discretion  of  the  arbitrator. 

*The  arbitrator  made  an  elaborate  award,  the  particulars  of  r^rA^ 
which  it  is  unnecessary  to  notice.     It  concluded  in  these  words :  L 
''  I  certify  that  /  have  deducted  and  retained  to  myself  the  costs  of  this 
^y  award  out  of  the  moneys  which  have  been  received  by  me  as  such 
receiver  as  aforesaid,** 

Two  objections  were  taken  to  this  part  of  the  award,  viz.  that  the 
sttbitrator  had  fixed  the  amount  of  his  own  costs,  and  had  not  said  by 
whom  they  were  to  be  paid.  To  this  it  was  answered  that  the  real 
effect  of  the  award  was,  that  there  were  to  be  no  costs  paid  to  the  arbi- 
trator, they  having  been  already  paid  by  him  in  his  character  of  re- 
ceiver. 

(a)  Tfa«  CMO  WM  argaed  before  Cockbmn,  C.  J.,  Creaswell,  J.,  Williams,  J.,  and  Willoa,  J, 
At  judgment  wm  that  of  Cookbimi,  0.  J.,  GieMwell^  J,,  and  Wmei,  J. 
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We  regret  that  all  the  expense  and  trouble  of  this  arbitration  should 
be  thrown  away,  but  feel  bound  to  say  that  the  award  is  bad.  The  duty 
and  authority  of  receiver  vested  in  the  arbitrator,  was  ancillary  to 
his  duty  of  arbitrator,  and  must  have  been  fully  discharged  by  him 
before  he  could  be  in  a  condition  to  make  a  final  award.  He  does 
not  profess  to  have  paid  the  costs  of  the  award  by  anticipation  ;  nor 
could  he  do  so.  If,  then,  when  he  made  the  award,  money  which  he 
had  received  as  receiver  remained  in  his  hands,  he  was  bound  to  make 
an  award  with  reference  to  it ;  for,  his  functions  as  receiver  were  then 
at  an  end,  and  he  cannot  say  that  he  applied  it  as  receiver.  Nor  could 
he,  by  professing  to  act  as  receiver,  obtain  authority  to  fix  the  amoont 
of  his  own  charges.  That  could  not  be  done  till  the  award  was  made. 
He  was,  as  receiver,  functus  officio.  I  agree,  that,  for  miscondact  as 
receiver,  he  would  be  responsible  in  equity ;  but,  in  this  matter,  he  was 
acting  as  arbitrator,  not  as  receiver,  and  acted  erroneously  in  the  two 
respects  mentioned, — he  fixed  the  amount  of  his  own  charges,  and  did 
not  decide  who  was  to  pay  them.  The  rule,  must,  therefore,  be  made 
absolute. 

^50^)1       *'^^^  question  whether  it  was  open  to  the  defendant  to  im- 
^  pugn  the  validity  of  the  award  upon  the  plea  of  nul  tiel  agard, 
was  disposed  of  on  the  argument. 

Williams,  J. — I  cannot  agree  that  the  award  is  bad  on  the  groond 
that  the  arbitrator  has  omitted  to  say  by  whom  the  costs  are  to  be  paid. 

By  the  terms  of  the  deed,  I  think  his  office  of  receiver  is  made  qoite 
distinct  from  his  office  of  arbitrator.  In  his  character  of  receiver,  he 
has  power  to  dispose  of  the  moneys  he  has  received  as  he  thinks  best 
for  the  interest  of  the  parties.  And  he  says,  generally,  that  he  has 
done  so.  And  he  also  says,  particularly,  that  he  thought  it  best  to 
dispose  of  some  of  them  by  applying  them  to  defraying  the  costs  of  the 
award.  This  may  have  been  an  abuse  of  his  trust  as  receiver,  and  he 
may  have  been  guilty  of  other  breaches  of  his  duty  as  receiver,  in  dis- 
posing of  the  rest  of  the  money  he  has  received.  But,  if  this  be  so,  he 
must,  I  conceive,  be  made  to  account  for  it,  as  trustee,  in  a  court  of 
equity.  But  it  is  not,  I  conceive,  part  of  his  duty  to  state  on  the  face 
of  his  award  how  he  has  disposed  of  the  fund,  nor,  because  he  does  so 
incidentally,  and  discloses  what  we  consider  a  breach  of  trust,  have  we 
power  to  set  aside  the  award  on  that  ground. 

We  can  only  look  at  what  he  has  done  as  arbitrator ;  and  in  that 
character,  I  thmk,  he  has  neglected  no  duty  in  omitting  to  adjudicate 
as  to  the  costs  of  the  award ;  because  he  has  already  thought  fit,  in  his 
character  of  receiver,  to  reduce  them  to  nothing  at  all,  by  defraying 
them  out  of  the  money  he  had  in  his  hands  as  receiver.  It  is  jost  the 
same  as  if  some  third  party  had  already  defrayed  them,  or  as  if  the 
arbitrator  had  declared  in  his  award  that  he  would  act  gratuitously,  and 
that  therefore  there  was  nothing  to  pay. 

*5061       ^^^  these  reasons,  I  am  of  opinion  that  the  rule  to  ^enter  a 
-'  nonsuit  should  be  discharged :  but,  as  the  majority  of  the  ooort 
have  come  to  a  different  conclusion,  the  rule  will  be  absolute. 

Rule  absolute. 


The  plaintiff  appealed  against  this  decision ;  and  the  questions  stated 
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for  the  opinion  of  the  court  of  appeal  were, — first,  whether  the  award 
was  bad  on  the  grounds  stated  in  the  rule,  or  any  of  them, — secondly, 
whether  the  objection  was  open  and  available  to  the  defendant  under 
the  issue  on  the  third  plea. 

If  the  court  of  appeal  should  be  of  opinion  in  the  negative  on  either 
question,  then  the  verdict  for  the  plaintiff  on  the  said  issue  was  to  stand, 
and  the  nonsuit  to  be  set  aside,  and  judgment  to  be  entered  for  him  for 
the  amount  assessed  by  the  jury,  with  costs  of  suit.  If  the  court 
should  be  of  opinion  in  the  affirmative  on  both  questions,  the  rule  for 
entering  a  nonsuit  was  to  be  confirmed,  with  judgment  for  the  defendant 
accordingly. 

Hugh  Hill  (with  whom  was  M^Mahon)^  for  the  appellant.(a) — He 
repeated  the  arguments  urged  in  the  court  below,  citing  Baspole's  case, 
8  Co.  Rep.  98  a.  Perry  v.  Mitchell,  12  M.  &  W.  792,t  and  Williamson 
V.  Page,  1  Hare  276,  and  observing  upon  In  re  Coombs,  4  Exch.  SSO.f 
And  he  submitted,  that,  inasmuch  as  the  agreement  of  reference  ex- 
pressly enabled  the  arbitrator  *to  make  one  or  more  awards,  if  t^rat 
the  objection  were  that  the  award  left  some  of  the  matters  in  ^ 
difference  undisposed  of,  that  might  be  cured  by  an  award  made  now ; 
and  that  there  was  no  complaint  of  Harward  in  his  capacity  of  receiver. 
[Crohptox,  J.,  observed  that  the  arbitrator  was  bound  to  make  an 
a^ard  that  should  be  certain  as  to  amount ;  whereas,  here,  the  arbitra- 
tor merely  states  that  he  has  '*  deducted  and  retained  to  himself  the 
costs  of  that  his  award,  out  of  the  moneys  which  had  been  received  by 
him  as  receiver,"  without  saying  how  much.] 

Bovillj  Q.  C.  (with  whom  was  C,  Pollock),  for  the  respondent, (a) 
relied  upon  Robinson  v.  Henderson,  6  M.  &  Selw.  276,  and  In  re  Coombs, 
4  Exch.  839.t  [Watson,  B.,  referred  to  Wood  v.  Wilson,  2  C.  M.  4; 
R.  241.t] 

Hugh  Hillj  Q.  C,  was  heard  in  reply.  Cur.  adv.  vult. 

There  being  a  difference  of  opinion  amongst  the  learned  judges,  they 
now  delivered  their  judgments  seriatim,  as  follows: — 

*Wat80N,  B. — This  was  an  appeal  from  a  judgment  of  the  r^cno 
Court  of  Common  Pleas,  given  for  the  defendant  in  an  action  ^ 
upon  an  award. 

The  submission  was  extremely  special.  [The  learned  judge  read  it.] 
The  arbitrator  was  also  receiver  as  regards  one  partnership,  to  which 
the  parties  were  entitled  in  certain  proportions.   The  costs  of  the  reference 

(a)  The  points  marked  for  argament  on  the  part  of  the  appeUant,  were, — "  First,  that  the 
award  was  not  bad  on  any  of  the  grounds  alleged  bj  the  defendant, — Secondly,  that  the  objee- 
tiona  alleged  by  the  defendant  to  the  raUdity  of  the  award  were  not  open  or  arailablo  to  her 
vnder  the  issue  on  the  third  plea." 
(&)  The  points  marked  for  argument  on  the  part  of  the  respondent,  were, — 
"That  the  awu^  declared  upon  is  bad  upon  the  following  grounds : — 
"That  the  arbitrator  has  awarded  to  himself  and  retained  for  the  costs  of  his  award  a  por- 
tion of  the  moneys  of  whieh  he  was  receirer : 

"  That  the  arbitrator  has  determined  the  amount  of  his  own  costs,  without  baring  directed  who 
vu  to  pay  them : 

"  That  the  arbitratcr  has  not  made  any  award  regarding  oertain  sums  of  money  reeeiyed  by 
^1  bat  has  only  st  ited  in  a  general  way  that  he  has  expended  them  for  the  benefit  of  the 
P^rtiei  eoneemed : 

"And  that  the  abore  objections  are  open  to  the  defendant  under  the  issue  taken  on  the  third 
plea." 
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and  award  were  to  be  in  the  di9cretum  of  the  arbitrator :  and  ike  orii- 
trator  had  the  power  of  making  one  or  more  awards. 

The  award  was  duly  made,  as  stated  in  the  declaration,  with  the  Edi- 
tion of  this  paragraph : — '^  I  hereby  certify  that  I  hare  deducted  and 
retained  to  myself  the  costs  of  this  my  award  out  of  the  moneys  which 
have  been  received  by  me  as  such  receiver  as  aforesaid." 

It  was  contended  in  argument,  on  the  part  of  the  defendant,  that  this 
statement  in  the  award  vitiated  the  award ;  that  the  arbitrator  could  not 
determine  the  amount  of  his  own  fee ;  that  he  could  not  retain  any  part 
of  this  money  out  of  the  funds  which  came  to  his  hands  as  receiver;  and 
that  this  part  of  the  award  was  uncertain,  and  not  final. 

I  am  of  opinion  that  the  award  is  good,  notwithstanding  these  objec- 
tions. It  is  true  that  an  arbitrator  cannot  conclusively  determine  the 
amount  of  his  own  fee.  But  the  invariable  rule  or  practice  of  the  pro- 
fession,— ^and,  I  believe,  of  lay  arbitrators  also, — ^is,  that  the  arbitrator 
fixes  in  the  first  instance  the  amount  of  his  own  fee,  and  retains  the 
award  until  such  fee  is  paid.  The  exorbitancy  of  the  fee  demanded  by 
the  arbitrator  does  not  form  any  ground  for  setting  aside  the  award. 
As  between  the  parties  (Miller  v*  Robe,  8  Taunt.  461 ;  Fitzgerald  9. 
Oraves,  5  Taunt.  842  (E.  G.  L.  R.  vol.  1)),  the  amount  of  the  fee  may 
be  referred  for  taxation  by  the  master.  In  M' Arthur  v.  Campbell,  5  R 
&  Ad.  518  (E.  C.  L.  R.  vol.  27),  Lord  Denroan,  in  delivering  the  judg- 
*^0Q1  ™^^^  ^^  ^^®  court,  intimates  that,  *if  necessary,  as  against  the 
-■  arbitrator,  the  amount  of  the  charge  might  be  referred ;  and  this 
course  was  pursued  in  Musselbrok  v.  Duncan,  9  Bingh.  605  (E.  G.  L.  R. 
vol.  23),  2  Moore  &  Scott,  740  (E.  G.  L.  R.  vol.  28).  It  is  clear  that 
any  excess  over  a  reasonable  fee  received  by  an  arbitrator,  may  he 
recovered  back  by  action :  Femley  v.  Branson,  20  Law  J.,  Q.  B.  178; 
Barnes  v,  Braithwaite,  2  Hurlst.  &  N.  569.f 

In  this  case,  on  passing  the  receiver's  accounts,  any  excess  in  the 
amount  charged  for  the  arbitrator's  fee  might  be  deduced.  It  is  no  valid 
objection  to  the  award,  that  the  arbitrator  has  taken  his  fee  out  of  a 
fund  which  came  to  his  hands  as  receiver.  He  was  to  incur  expenses  as 
arbitrator ;  and  he  had  a  lien  upon  this  fund  for  those  expenses.  If 
there  had  been  no  such  provision  in  the  award,  the  parties  could  not, 
either  at  law  or  in  equity,  have  got  that  fund  without  paying  his 
expenses  in  and  about  the  receivership  and  the  reference,  considering 
they  are  so  much  mixed  up  together.  The  claim  may  be  objected  to  as 
against  him  as  trustee  and  receiver,  but  not  as  arbitrator. 

The  fee,  then,  being  capable  of  reduction  to  a  smaller  sum,  and  not 
being  mentioned  in  the  award,  and  it  being  merely  stated  as  a  fact  that 
the  arbitrator  had  taken  it  or  received  the  amount  from  a  fund  which  he 
held  as  receiver,  I  am  of  opinion  that  there  is  no  objection  to  the  award 
on  that  ground. 

It  was  argued  that  the  award  is  not  certain  or  final,  inasmuch  as  it  is 
not  shown  how  much  of  the  costs  of  the  reference  each  party  is  to  pay. 
It  appears  to  me  that  this  is  sufficiently  ascertained.  The  amount  is 
deducted  from  the  gross  fund  in  the  hands  of  the  arbitrator  in  his  char- 
acter of  receiver.  If  this  sum  was  improperly  retained  by  the  arbitra- 
tor, and  was  recoverable  by  the  parties  from  him  as  receiver,  it  would 
belong  to  them  in  the  proportion  of  five-eighths  to  the  plaintiff,  and 
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iree-eighths  to  the  defendant;  and  I  *come  to  the  conclusion  r,|ie|A 
lat  the  costs  of  the  reference  and  award  are  to  be  paid  in  those   '- 


three- 

thi 

proportions ;  and,  consequently,  in  this  respect  the  award  is  certain. 

The  strongest  mode  of  dealing  with  this  part  of  the  award,  is,  that  it 
should  be  struck  out  altogether,  as  being  no  award  upon  the  subject  of 
costs.  The  real  objection  is,  not  a  want  of  certainty,  but  of  finality ;  as, 
in  this  view,  there  is  no  award  as  to  the  partv  to  pay  those  costs.  But, 
as  the  arbitrator  may  still  make  an  award  oi  costs,  and  the  objection  is 
merely  a  want  of  finality,  that  objection  is  not  open  to  the  parties  on 
one  award,  in  a  case  iDce  this,  as  the  defect  might  be  remedied  by  a 
supplemental  award. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the  Court  of 
Common  Pleas  ought  to  be  reversed. 

Bramwell,  B. — I  also  am  of  opinion  that  the  judgment  of  the  Court 
of  Common  Pleas  should  be  reversed.  The  plaintiff  is  entitled  to 
recover,  unless  the  defendant  can  show  that  the  award  is  void.  He 
alleges  that  it  is, — that  the  arbitrator  had  no  power  to  award  his  own 
costs,  whether  he  fixed  the  amount,  or  left  it  unfixed.  I  think  he  has 
not  awarded  himself  anything.  Assuming  he  has,  I  agree  that  he  has 
no  such  power,  on  the  simple  ground  that  it  is  not  expressly  given  to 
him,  and  that  it  is  not  to  be  intended  that  he  is  to  be  a  judge  in  his  own 
caase.  This  is  supported  by  authority :  see  In  re  Coombs,  4  Exch.  839.f 
That  case,  however,  does  not  show  that  the  assumption  of  this  power 
avoids  the  award ;  on  the  contrary,  Parke,  B.,  says, — '^  As  that  part  of 
the  award  which  i)a  made  without  jurisdiction  is  not  separated  from  that 
portion  of  it  which  is  so  made,  the  award  cannot  be  supported."  This 
shows,  that,  where  separable,  an  award  by  an  arbitrator  of  his  costs  is 
only  an  excess  of  authority,  and  that  the  award  is  bad  only  pro  tanto. 

*But  it  was  urged,  that,  even  then,  there  was  no  award  who  was  p^.^*  ^ 
to  pay  the  costs  of  the  reference;  and,  as  the  sum  applied  to  that  ^ 
purpose  might  be  excessive,  and  so  might  belong  to  the  plaintiff  or  de- 
fendant, or  to  both  in  unascertained  shares,  there  was  possibly  a  sum 
not  adjudicated  on,  and  so  the  award  was  not  final.  I  am  of  opinion 
that  this  objection  cannot  be  supported.  Harward,  the  arbitrator,  filled 
two  characters :  he  was  arbitrator,  and  he  was  receiver.  In  which  cha- 
racter did  he  apply  money  to  the  costs  of  the  award  ?  I  say,  in  his 
character  of  receiver*  He  is  arbitrator  to  settle  disputes  and  differences. 
As  a  mere  arbitrator,  he  has  no  power  to  receive.  The  agreement  of 
the  parties,  after  appointing  him  arbitrator,  appoints  him  receiver,  and 
declares  that  he  shall  have  power  to  get  in  (that  mu^t  mean,  as  receiver) 
the  estate,  and  to  dispose  of  it  as  he  thinks  best  for  the  interest  of  the 

Earties :  that  also  must  mean,  as  receiver.  In  his  award,  he  recites  that 
e  has  got  in ;  and  he  certifies  (not  '^  awards*')  that  he  has  deducted  and 
retained  to  himself  '^  the  costs  of  this  my  award  out  of  the  moneys  which 
have  been  received  by  me  as  stich  receiver."  What  does  this  leave  un- 
settled? As  receiver,  he  must  render  his  accounts.  If,  as  he  says,  he 
has  deducted  from  the  partership  assets  his  costs,  he  has  in  effect  charged 
five-eighths  to  the  plaintiff  and  three-eighths  to  the  defendant.  It  is  said 
that  he  may  have  fixed  all  the  costs  on  one  party,  or  half  on  each,  or  in 
some  other  proportion.  But  he  says  otherwise ;  and  it  is  not  averred  by 
plea  that  that  is  untrue.  But,  in  whatever  way  he  has  apportioned  the. 
Mts,  it  must  appear  in  his  accounts  as  receiver.     The  sum  aAvarded  to 
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the  plaintiff  is  1069Z.  I89.  Sd,  That  must  be  because  the  defendant  is 
indebted  to  the  partnership  more  than  the  plaintiff  is,  in  a  sum  of  which 
1069Z.  13«.  8(2.  is  five-eighths.  But  how  does  Harward  ascertain  that? 
*5121   ^^y*  ^y  debiting  and  crediting  each  *with  the  appropriate  items. 

^  So  that^  if  he  in  his  mind  settled  that  Roberts  was  to  pay  the 
whole  costs,  he  has  debited  him  with  the  whole ;  and  so  in  any  other  pro- 
portion. Then,  when  his  accounts  as  receiver  appear,  this  must  appear 
also.  It  cannot  be  said  that  he  has  no  authority  to  do  this  as  receive. 
He  has,  if  it  is  honestly  done  for  the  benefit  of  both  parties.  If  he  has 
allowed  any  unjust  sum,  or  if  he  has,  in  breach  of  trust,  and  improperly, 
made  one  party  bear  too  lar^e  an  amount,  no  doubt  it  may  be  questioned: 
but  the  ownership  of  what  is  recovered  is  certain.  The  case  would  be 
made  clear  if  the  two  offices  had  been  filled  by  two  persons  instead  of 
one.  Suppose  J.  S.  had  been  receiver :  suppose  he  had  thought  it,  for 
the  benefit  of  both  parties,  good  to  apply  a  sum  to  the  payment  of  the 
arbitrator's  costs,  charging  to  one  or  both  in  any  proportions, — ^would  it 
have  been  necessary  for  the  arbitrator  to  have  done  more  than  say  he 
charged  nothing,  he  was  satisfied  ?  That  is  the  case  here.  The  appro- 
priation of  a  sum  to  the  costs  of  the  award,  is  the  act  of  the  receiver; 
and  the  rights  of  the  parties  to  that  sum,  or  any  part,  must  inevitably  be 
ascertained  on  production  of  the  receiver's  accounts.  This  is  the  ground 
on  which  the  judgment  of  Mr.  Justice  Williams  in  the  court  below  pro- 
ceeded. It  is  said  his  duty  as  receiver  was  ancillary,  and  must  hsTe  been 
fully  discharged  before  he  could  make  a  final  award.  With  great  respect, 
that  is  not  so ;  for,  he  might  have  awarded,  that,  taking  into  account  only 
what  had  been  realized,  so  much  was  due  to  the  plaintiff,  and  then  have 
made  a  schedule  of  uncollected  assets,  declaring  their  ownership  to  be 
five-eighths  in  the  plaintiff,  and  three^eighths  in  the  defendant.  Nor  can 
I  see,  with  all  submission,  why,  if  as  receiver  he  thought  he  could  get 
the  award  better  made  by  paying  for  it  in  advance,  he  should  not  do  so. 
tr-to-]  I  think  he  might  well  do  it,  when  it  is  borne  in  *mind  that  the 

-I   arbitrator  mi^t  consult  counsel,  and  otherwise  be  at  a  large  out- 
lay ;  and  he  does  profess  to  have  done  so.    In  my  judgment,  he  was  not 
functus  officio  when  he  paid  himself  his  costs.     It  is  vain  to  say  this 
reasoning  is  a  refinement.     The  objection  is  a  refinement ;  so  is  the  rea- 
soning in  support  of  it.     I  put  my  judgment  on  this  plain  ground,  that, 
as  arbitrator,  he  could  not  by  his  award  fix  his  costs,  either  by  a  named 
sum  or  otherwise ;  that  his  award  would  be  pro  tanto  void ;  that,  if  the 
liability  to  the  costs  remained  undetermined  at  the  time  of  his  award, 
that  award  is  not  final ;  but  that  it  did  not  and  could  not  then  remain 
undetermined,  nor  the  amount  he  had  paid  himself,  as  his  accounts  as 
receiver  must  show  what  he  had  allowed,  and  whom  he  had  charged  with 
it,  if  he  did  not  deduct  it  from  the  assets ;  that,  as  arbitrator,  it  was 
enough  for  him  to  say  he  made  no  charge,  for  any  or  no  reason ;  and 
that,  as  receiver,  his  conduct  is  not  before  us.     But,  further,  the  ob- 
jection, if  any,  is,  that  the  award  is  not  final.     Then,  why  cannot  the 
arbitrator  make  a  supplemental  award  ?   The  argument  for  the  defendant 
is,  that  there  is  a  partnership  asset  not  properly  allotted,  and  that  there 
is  no  award  as  to  who  is  to  pay  the  costs  of  the  reference.    He  may 
^*  state  and  separately  adjudicate  on  any  particular,  and  make  a  separate 
award  on  it."     Until  he  has  decided  all  matters,  he  may  well  postpone 
the  question  of  costs.     Why,  then,  can  he  not  make  a  final  awud  bow  7 
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Naj,  how  does  a  want  of  finality  properly  arise  on  a  plea  of  no  award, 
where  the  award  proved  need  not  be  final  ?  But  I  prefer  deciding  on 
the  other  ground. 

Erle,  J.-— In  this  case,  the  court  below  decided  that  the  award  be-^ 
tween  the  parties  was  void,  both  because  it  did  not  show  how  the  costs 
of  the  award  were  to  be  paid,  and  so  was  not  final,  and  because  the  arbi- 
trator *had  retained,  from  a  fund  belonging  to  the  parties  which  r«^  14 
was  in  his  possession  as  receiver  for  them,  the  amount  of  his  costs  ^ 
before  he  signed  and  delivered  his  award,  and  so  was  guilty  of  such  mis- 
conduct as  made  the  award  void. 

I  am  of  opinion  that  the  award  is  valid,  and  that  neither  objection 
ought  to  prevail. 

With  respect  to  these  objections,  it  is  worth  while  to  consider  what  are 
the  rights  and  duties  of  an  arbitrator  in  relation  to  the  costs  of  his  award, 
as  between  him  and  the  parties  to  the  submission,  contradistinguished 
from  the  rights  and  duties  of  the  parties  between  themselves  in  relation 
thereto. 

Where  the  submission  expresses  that  the  arbitrator  is  to  be  paid,  he 
might  probably  recover  his  fees  in  an  action  for  work  and  labour :  per 
Parke,  B.,  in  Ex  parte  Coombs,  4  Exch.  839.t  But,  in  practice,  he 
Qsaally  obtains  his  fee  from  the  successfal  party,  by  keeping  his  award 
until  he  is  paid ;  and,  in  his  award,  ho  gives  to  the  party  who  has  paid  a 
right  to  recover  the  whole  or  a  proportion  from  the  opponent. 

The  arbitrator  cannot  judicially  decide  the  amount  of  his  own  fee, 
whether  he  specifies  it  in  his  award  or  demands  it  orally  from  the  parties. 
If  he  pursues  the  usual  course  above  suggested,  the  party  made  liable  by 
the  award  may  have  the  amount  taxed,  and  then  is  liable  to  his  opponent 
onlj  according  to  the  allocatur.  The  opponent  who  has  paid  the  excess, 
must,  then,  have  a  right  to  recover  it  back  from  the  arbitrator  by  action : 
Fitzgerald  v.  Graves,  5  Taunt.  842  (B.  C.  L.  R.  vol.  1). 

If  the  arbitrator  makes  an  excessive  charge  to  the  party  finally  liable, 
the  court  cannot  rule  him  to  submit  to  taxation  :  Dossett  v.  Gingell,  8 
Scott  N.  R.  179,  2  M.  &  G.  874  (E.  C.  L.  R.  vol.  40) ;  but  the  question 
of  excess  must  be  raised  in  an  action  brought  by  the  party  who  was  in 
a  manner  compelled  to  pay  it. 

"^Whether  the  amount  is  stated  in  the  award,  or  demanded  r^^cic 
orally  when  the  award  is  delivered  out,  the  decision  of  the  arbi-  *- 
trator  on  his  own  costs  is  always  subject  to  some  review,  because  he  may 
not  decide  finally  in  his  own  favour.  This  amount,  which  is  a  matter 
in  difference  between  him  on  the  one  side  and  the  parties  on  the  other, 
is  entirely  distinct  from  the  matters  in  difference  between  the  parties 
vhich  he  is  bound  to  decide  finallv  by  his  award. 

If  his  award  is  silent  as  to  his  own  costs,  and  he  has  demanded 
nothing  before  he  has  delivered  his  award,  he  has  no  remedy  for  his 
costs ;  but  the  award  is  not  the  less  valid  between  the  parties. 

If  the  award  names  too  much,  or  the  arbitrator  has  demanded  too 
much  orally,  and  has  obtained  the  amount  from  the  party  who  is  to  pay, 
the  question  of  the  excess  is  to  be  settled  between  that  party  alone  and 
the  arbitrator,  the  opponent  having  no  ji^oncem  with  it.  If  it  is  obtained 
from  one  party,  to  be  repaid  by  the  other  under  the  award,  it  is  still  a 
distinct  subject  from  the  matters  in  difierence  between  the  parties :  the 
amount  paid  must  be  proved  by  evidence  extrinsic  to  the  award,  and 
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the  alleged  excess  mast  also  be.so  proved;  and,  unless  there  is  excess, 
there  is  no  ground  of  objection  for  anj  one ;  and,  if  there  u  excess,  it 
is  only  an  oQ'ection  for  the  party  affected  thereby. 

If  the  arbitrator,  having  written  his  award  upon  all  the  matters  in 
difference  between  the  parties,  had  them  both  before  him,  and  informed 
them  of  the  amount  of  his  fee,  and  claimed  half  from  each,  and  thej 

Eaid  it,  and  he  then  added  to  the  writing  of  his  award,  a  certificate  tbu 
e  had  been  paid  for  his  award  by  the  parties  at  the  time  of  deliTering 
out  his  award,  and  then  signed  and  delivered  it  out,  the  award  would  k 
valid  between  the  parties  though  each  party  might  sue  the  arbitrator  for 
*S1R1  ^^  excess,  if  he  prov^  these  facts,  and  *that  the  demand  iras 
-■  excessive:  nor  would  it  make  any  difference  as  to  the  validity  of 
the  award  between  the  parties,  whether  they  attended  in  person  before 
the  arbitrator,  and  paid  in  moieties,  or  attended  by  separate  attorsejs 
or  agents,  or  by  one  agent  representing  each,  or  whether  they  paid  in 
moieties  or  in  any  other  proportion,  or  one  paid  all. 

I  now  proceed  to  examine  the  deed  containing  the  submission  here  in 
question,  in  order  to  apply  these  observations. 

The  deed  recites,  first,  a  trade  partnership  between  the  plaintiff  inl 
the  deceased  husband  of  the  defendant,  dissolved  in  1853,  upon  terms 
in  which  Mr.  Harward  was  to  act  as  attorney  and  prepare  some  deeds 
between  the  parties,  and,  secondly,  a  law  partnership,  and  the  decease 
of  one  partner,  and  that  partnership  debts  were  to  be  collected  and  paid, 
and  that  matters  in  difference  were  to  be  settled.  The  deed  then  antho- 
rizes  Mr.  Harward  to  act  as  attorney  in  completing  the  dissolution  of 
the  trade  partnership,  and  as  receiver  in  respect  of  the  law  partnership, 
with  full  discretion  to  receive  assets  and  settle  liabilities,  and  as  arbitrator 
in  deciding  all  matters  in  difference  relating  to  the  law  partnership  which 
should  be  brought  before  him.  These  three  capacities  were  distinct 
from  each  other, — the  deeds  to  be  drawn  by  the  attorney,  the  aocoonti 
to  be  rendered  by  the  receiver,  and  the  award  to  be  made  by  the  arbi- 
trator, being  separate  functions. 

Having  thus  considered  the  rules  relating  to  the  costs  of  the  award 
under  such  a  submission,  and  the  effect  of  the  deed  containing  this  sab- 
mission,  it  appears  to  me  that  Mr.  Harward,  as  arbitrator,  had  before 
him  Mr.  Harward  as  receiver  and  agent  duly  authorized  by  each  of  the 
parties  to  apply  any  part  of  the  fund  received  for  them  in  payment  of 
the  costs  of  the  award,  and  declared  orally  what  his  charge  was,  and 
*^171  ^^^  apportioned,  *and  received  from  the  agent  of  each  his  proper 
^  portion  to  be  duly  brought  into  the  account  between  that  agent 
and  his  principal. 

In  the  court  below,  it  was  assumed  that  the  functions  of  receiver  were 
ancillary  only  to  those  of  arbitrator,  and  that  Mr.  Harward  could  not 
make  an  award  till  he  had  closed  his  accounts  as  receiver.  But,  as  I 
have  above  shown,  the  two  offices  were  distinct.  If  Harward  demanded 
too  much  as  arbitrator,  there  might  be  an  action  for  the  excess.  If  he 
paid  it  out  of  the  fund  received  by  the  receiver,  the  question  would  be 
precisely  the  same,  only  the  extrinsic  evidence  of  payment  of  the  excess 
would  be  adduced  from  the  receiver's  account,  and  not  from  oral  evi- 
dence of  the  fact.  If  the  receiver  misappropriated  funds,  and  rendered 
wrong  accounts,  the  remedy  against  the  receiver  would  not  affect  the 
functions  of  arbitrator.     If  Mr.  Harward's  charges  as  attorney  for  the 
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deeds  and  instniinents  he  was  authorized  to  draw,  were  excessiye,  the 
taxation  of  these  charges  between  the  attorney  and  his  clients  would 
not  affect  the  functions  either  of  receiver  or  arbitrator :  still,  the  pn:x)f 
of  the  excess  might  be  obtained,  as  to  this  also,  only  from  the  receiver's 
accounts.  This  judgment  is  in  accordance  with  the  decided  cases,  and 
conflicts  with  none.  In  Robinson  v.  Henderson,  6  M.  &  Selw.  276,  the 
costs  of  the  cause,  the  reference,  and  the  award,  were  in  the  discretion 
of  the  arbitrator;  and  he  awarded  that  the  defendant  should  pay  to  the 
plaintiff  230L  8«.,  being  1362.  15#.  due  between  them,  and  93/.  13«.  for 
the  costs  of  the  reference  and  award :  this  was  held  bad,  on  affidavits, 
because  the  arbitrator  awarded  one  sum  for  costs  of  reference  and  of 
award,  and  he  had  no  authority  to  fix  a  sum  for  the  plaintiff's  costs  of 
reference,  but  ought  only  to  have  said  how  they  should  be  paid ;  and 
because  he  had  blended  the  costs  of  the  reference,  which  was  a  matter 
in  difference  between  the  ^parties,  with  a  sum  to  himself  for  the  rm^\Q 
award,  which  he  had  no  right  *to  fix,  so  that  they  could  not  be  '- 
separated.  So,  in  Ex  parte  Coombs,  4  Exch.  839,t  under  a  similar 
Babmission,  the  arbitrator  awarded  one  sum  to  be  paid  by  the  losing 
party  to  his  opponent  for  costs  of  reference  and  award,  and,  though  on 
affidavit  the  amounts  were  severed,  yet  the  court  was  inclined  to  hold 
the  award  bad  for  uniting  the  two  in  one  sum,  so  that  the  costs  of  the 
reference  could  not  be  distinguished  from  the  award,  by  the  award  itself: 
but,  by  consent  of  the  arbitrator  and  parties,  the  whole  question  of  costs 
was  severed  from  the  award  and  referred  for  taxation  to  the  master. 
This  case  suggests  the  proper  remedy  for  this  defendant.  If  she  has 
been  aggrieved  by  the  amount  charged  to  her  account  by  the  receiver, 
she  should  by  extrinsic  evidence  of  the  receiver's  accounts  show  that 
the  grievance  exists,  and  so  seek  redress  from  the  arbitrator.  But, 
unless  she  shows  by  extrinsic  evidence  that  she  is  aggrieved,  the  pre- 
sumption ought  to  be  that  all  has  been  rishtly  done ;  and  no  intendment 
ousht  to  be  made  by  conjecture,  that  perhaps  the  receiver  has  charged 
to  her  three-eighths  of  the  assets,  a  large  sum  for  the  costs  of  the  award, 
which,  if  credited  to  her  account  against  the  plaintiff,  might  have  reduced 
the  balance  given  to  him  by  the  award. 

In  both  the  cases  just  referred  to,  the  complaint  is  shown  by  affidavit; 
and  there  is  no  precedent  for  holding  an  award  a  nullity,  upon  a  plea 
of  no  award,  thereby  exempting  a  defendant  from  paying  a  debt  to  the 
plaintiff,  and  depriving  an  arbitrator  of  his  compensation,  and  unsettling 
much  that  has  been  settled,  because  perhaps  the  defendant  may  have 
paid  to  the  arbitrator  too  much  for  the  award. 

My  Brother  Channell  desires  me  to  say  that  he  concurs  in  the  judg- 
ment I  have  just  delivered. 

*WiQHTMAN,  J. — ^This  was  an  action  to  recover  1069Z.  13«.  8(2.  r^ei  o 
awarded  to  be  paid  by  the  defendant  to  the  plaintiff,  by  an  arbi-  '- 
trator  acting  under  two  agreements  of  reference  between  the  plaintiff 
and  the  defendant.  It  appeared  that  the  plaintiff  and  Henry  Eberhardt 
(the  husband  of  the  defendant)  carried  on  business  in  partnership  as 
coal-masters  and  lime  merchants,  and  that  they  were  also  partners  in  the 
profession  of  attorneys  and  solicitors,  and  that,  upon  the  death  of  Henry 
Sberhardt,  the  defendant,  his  widow  and  executrix,  agreed  with  the 

[)hiiQtiff  to  refer  all  differences  respecting  the  trades  of  coal-masters  and 
ime  merchants  to  one  John  Harward}  and  that  subsequently  they 
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agreed  to  refer  all  disputes  respecting  the  law  partnership  to  the  same 
arbitrator,  and  that  he  should  be  the  receiver  of  the  estate  and  effects 
of  the  law  partnership ;  that  he  should  settle  on  such  terms  as  he  shoald 
think  fit  all  bills  of  costs,  and  dispose  of  the  estate,  moneys,  and  effects 
of  the  law  partnership  in  such  manner  as  he  should  think  best  for  the 
interest  of  the  plaintiff  and  the  defendant;  that  the  costs  and  expenses 
attending  the  references  under  both  the  agreements,  and  the  award  or 
awards  to  be  made  under  them,  should  be  in  his  discretion ;  that  the  two 
references  should  be  considered  one ;  and  that  the  arbitrator  might  make 
one  award  in  respect  of  both  references. 

The  arbitrator  in  his  award  states  that  he  had  investigated  and 
settled  the  accounts  in  the  matters  referred  under  both  agreements,  and 
received  the  estate,  moneys,  and  effects  belonging  to  the  law  partnership, 
and  that  he  had  disposed  of  the  same  in  such  manner  as  he  thought  best 
for  the  interest  of  the  plaintiff  and  of  the  defendant ;  and  he  then  awards 
that  10692. 18«.  8(2.  is  due  from  the  defendant  to  the  plaintiff,  and  orders 
her  to  pay  it.     He  then  awards  mutual  releases,  and  concludes  by  certi- 

^^201  ^y^^S  ^^^^  ^^  ^^^  deducted  and  retained  *to  himself  the  costs  of 
-I  his  award  out  of  the  moneys  which  had  been  received  by  him  as 
such  receiver ;  and  he  directs  that  each  partv  should  bear  his  and  her 
own  costs  of  the  reference.  The  award  is  a  final  award;  for,  i: 
appears  to  be  an  award  of  all  the  matters  referred,  and  awards  matnal 
releases. 

The  question  is,  whether  the  effect  of  this  clause  in  the  award  bj 
which  the  arbitrator  says  that  he  has  paid  himself  the  costs  of  his  award 
out  of  the  money  in  his  hands,  and  without  saying  which  of  the  parties 
was  to  bear  that  charge,  is  to  vitiate  the  whole  award.  A  majority  of 
the  judges  in  the  court  below  held  that  the  award  was  bad  on  that 
ground ;  and  I  am  of  opinion  that  the  judgment  of  that  majority  was 
correct. 

The  arbitrator  was  receiver  of  the  estate  of  the  law  partnership,  with 
power  to  dispose  of  it  as  he  thought  best  for  the  interest  of  the  lav 
partnership :  but  he  was  bound  to  make  an  award  with  respect  to  all 
money  remaining  in  his  hands  undisposed  of  at  the  time  of  making  his 
award.  He  says  in  his  award  that  he  has  deducted  and  retained  to 
himself  the  costs  of  his  award  out  of  the  moneys  received  by  him  as  soch 
receiver  as  aforesaid.  The  offices  of  receiver  and  arbitrator  were  united 
in  his  person ;  and,  as  receiver,  he  would  not  be  warranted  in  paying  for 
the  award  until  it  was  made ;  and,  as  arbitrator,  he  could  not  awal^i 
himself  a  sum  for  his  costs  of  the  award  out  of  the  moneys  remaining 
in  his  hands,  and  otherwise  undisposed  of,  whilst  he  executed  the  fane- 
tions  of  a  receiver,  which  were  determined  when  he  made  his  award. 
If  the  offices  of  arbitrator  and  receiver  had  been  in  different  hands,  and 
the  arbitrator  bound,  as  in  this  case,  to  award  in  respect  of  all  moneys 
remaining  undisposed  of  in  the  hands  of  the  receiver,  the  arbitrator 
would  not  have  been  warranted  in  making  it  part  of  his  award,  that,  out 
mMii  ^^  *^®  money  in  the  hands  of  the  *receiver,  he  had  received  and 
^  retained  the  costs  of  his  award. 

The  effect  is,  that,  out  of  a  fund  which  he  was  to  apportion  by  lus 
award,  he  has  awarded  himself  a  sum  for  his  costs,  which,  as  the  fund 
was  under  his  control,  he  has  paid  to  himself,  without  specifying  either 
the  amount  or  the  party  upon  whom  the  charge  is  to  fall. 
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Since  the  case  of  In  re  Coombs,  4  Exch.  8S9yt  ^^  ^^^7  ^  considered 
as  settled  that  an  arbitrator  has  no  power  to  award  himself  a  sum  for 
costs,  but  his  doing  so  would  only  vitiate  the  award  for  the  part  respect- 
ing the  costs  to  himself,  unless  that  part  is  so  connected  with  the  rest 
of  the  award  as  to  render  it  uncertain  or  not  final. 

By  the  terms  of  the  submission  to  reference,  the  costs  of  the  award 
are  to  be  in  the  discretion  of  the  arbitrator ;  but  he  has  given  no  direc- 
tion as  to  which  of  the  parties  is  to  pay  them.  No  sum  is  mentioned  as 
having  been  retained  by  the  arbitrator  for  the  costs  of  the  award ;  but 
it  may  be  that  the  precise  sum  is  ascertainable :  in  that  case,  it  may  be 
taxed :  but,  suppose  that  upon  taxation  the  amount  should  be  reduced, 
to  whom  is  the  overplus  to  be  paid  ?  This  renders  the  award  uncertain 
and  not  final ;  and,  though  it  is  greatly  to  be  regretted  that  the  time, 
trouble,  and  expense  attending  the  arbitration  and  award  should  have 
been  thrown  away,  it  appears  to  me  that  the  objection  is  insurmountable, 
and  that  the  judgment  of  the  court  below  ought  to  be  a£Srmed. 

Cbomptok,  J. — ^I  agree  with  my  Brother  Wightman  in  thinking  that 
the  decision  of  the  court  below  was  correct.  The  arbitrator  appears  to 
me  to  have  made  no  award  as  to  a  portion  of  the  fund,  of  unknown 
amount,  as  to  which  he  was  bound  to  make  an  award  and  a  distribution. 
He  has  withdrawn  that  sum  from  *the  operation  of  his  award,  r*eo9 
and  has  not  decided  to  which  party  it  belonged :  he  has  not  ^ 
shown  from  which  party's  share  it  was  taken,  nor  which  party  was  to 
hear  that  loss  in  the  shape  of  costs ;  and  it  is  left  quite  uncertain  which 
party  is  to  have  the  right  of  recovering  any  amount  which  may  turn  out 
to  be  exorbitant.  His  award  cannot  be  binding  as  to  the  amount  which 
be  has  chosen  to  take  for  his  award ;  and  the  party  or  parties  from  whose 
share  he  has  taken  it,  have  a  clear  right  to  question  the  fairness  of  the 
amount. 

By  not  awarding  on  whom  the  costs  of  the  award  were  to  fall,  and 
taking  to  himself  an  unknown  amount,  he  seems  to  me  to  have  left  unde- 
cided the  question  as  to  whom  that  part  of  the  fund  belonged,  which  may 
be  important,  and  which  he  was  bound  to  decide. 

It  has  been  said  that  an  award  in  the  nature  of  a  supplemental 
award  might  still  be  made.    It  seems  to  me,  however,  that  the  award  in 

Suestion  is  clearly  intended  as  the  final  award ;  and  the  time  for  making 
tie  award  seems  to  have  expired :  and  we  are  now  considering  how  far 
the  present  award  is  final,  and  not  whether  a  defect  on  that  ground 
mieht  be  cured,  so  as  to  be  the  foundation  of  a  future  action. 

I  think,  therefore,  that  the  decision  of  the  court  below  was  correct, 
and  ought  to  be  affirmed. 

The  majority  of  the  court  being  of  opinion  that  the  judgment  of  the 
court  below  was  erroneous,  that  judgment  was  accordingly 

Ke  versed,  (a) 

(a)  Th«  renlty  upon  tbo  whole  cms,  Is,  that  Are  Jndgei,  tIs.,  Coekhaniy  C.  J.,  CressweU,  J,, 
Wightmaii,  J^  Crompton,  J.,  and  WiUei,  J.,  hold  the  award  to  ho  had,  and  other  flYO,  Tis.,  ^t\% 
i.,  WilUama,  J.,  BramweU,  B.,  Watson,  B.,  and  Chaanell,  B.,  held  it  to  he  good;  and  that  the 
luUnamed  flye  hy  aooident  formed  the  "  minority."  The  deeiiion  of  the  Bxohequer  Chamher 
was  aoqaieaced  in  hy  the  defendant 
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— ^— ^i^— »— ^—  .  ^^^^^^ 

*623]  *IN  THE  EXCHEQUER  CHAMBER. 

HICKMAN  V.  COX  and  WHEATCROFT.    Nov.  25. 

A.  and  B.,  who  had  carried  on  bnrineM  as  iron-masters,  baing  nnable  to  meet  thair  en|Bg«> 
ments,  assigned  all  their  plant  and  effects  to  Ave  trustees,  upon  trust,  amongst  other  thisfs, 
to  carry  on  iK^  bu9ine»§  under  the  name  of  "  The  Stanton  Iron  Company,"  and,  outt/  tk 
profiu,  to  pay  interest  on  certain  mortgages,  Ac,  and  to  "  pay  and  divide  the  Det  b^nne  «f 
the  business  remaining  after  answering  the  purposes  aforesaid,  unto  and  among  aU  as4 
singular  the  creditors  of  A.  and  B.,  in  rateable  proportions  aooording  to  tha  amount  «f  U»r 
respeotire  debts," — ^with  an  ultimate  trust  for  A.  and  B. 

The  Court  of  Common  Pleas  having  held  that  the  ereditor§  who  executed  this  deed,  sad  tbu 
assented  to  the  business  being  carried  on  for  their  benefit,  thereby  became  liable  as  ^rtun 
fbr  the  amount  of  a  bill  of  ezohange  accepted  in  the  name  of  The  Stanton  Iron  Conpssr,  h 
respect  of  a  debt  contracted  by  the  trustees  in  earrylng  on  the  trade  under  it, — the  jedgw  of 
the  Exchequer  Chamber,  on  appeal,  were  equally  divided  in  opinion ;  Coleridge,  J^  Brie,  J^ 
and  Crompton,  J.,  agreeing  with  the  court  below  that  the  deed  made  the  creditors  partscr! ; 
Martin,  B.,  Bramwell,  B.,  and  Watson,  B.,  holding  that  it  did  not. 

And  it  was  held,  after  consideration,  that,  notwithstanding  this  equality,  there  was  a  suAdcst 
affirmance  of  the  judgment  of  the  eourt  below  to  justify  an  appeal  under  the  Coauaos  Lit 
Procedure  Aet»  1854, 17  A  18  Viot  e.  125,  to  the  House  of  Lords. 

This  was  an  action  brought  bj  the  plaintiff  as  drawer  against  the 
defendants  as  acceptors  of  three  several  bills  of  exchange  in  the  foUov- 
ing  form : — 

"  Grafton  Iron  Ore  Works, 
*^  £300.  0.  «  Blisworth,  10th  March,  1855, 

«'  Four  months  after  date,  pay  to  my  order  in  London  three  hundred 
pounds  value  received.  *'  John  Hickman/' 

"  Grafton  Iron  Ore  Works, 
''  je490.  0.  0  "  Blisworth,  10th  April,  1855. 

^'Four  months  after  date,  pay  to  mj  order  in  London  four  hundred 
and  ninety  pounds  value  received.  "  John  Hickman." 

*^£616.  11.  0  "  Blisworth,  June  10th,  1855. 

^^  Three  months  after  date,  pay  to  my  order  in  London  six  hundred 
and  sixteen  pounds  eleven  shillings,  value  received. 

"John  HrcKMAW." 

Each  of  these  bills  was  accepted  in  the  following  form : — *^  At  Smitb, 
Payne  &;  Smith's,  Bankers,  London.  Per  pro.  The  Stanton  Iron  Co., 
James  Haywood." 

*^241       *The   defendants  severally  pleaded,  denying  that  they  bad 
-^  accepted  the  bills,  and  issues  were  joined  on  those  pleas. 

The  cause  came  on  to  be  tried  before  Jervis,  G.  J.,  at  Westminster,  st 
the  sittings  after  Hilary  Term,  1856,  when  a  verdict  was  found  for  the 
defendants,  leave  being  reserved  to  the  plaintiff  to  move  to  enter  the 
verdict  for  him.  A  motion  was  accordingly  made,  and  a  rule  to  shov 
cause  was  granted  in  Easter  Term,  on  the  ground  that,  upon  the  con- 
struction of  the  deed  of  the  13th  of  November,  1849,(a)  and  the  eri- 
dence  given  at  the  trial,  the  defendants  were  liable  to  the  plaintiff  for 
the  debt  sought  to  be  recovered  in  this  action.  The  rule  came  on  to  be 
argued  in  Trinity  Term,  and  was  made  absolute.  The  facts  were  as  fol- 
lows : — 

(a)  Se«  the  matoiial  pro^Uloni  of  the  deed  set  oat  in  the  report  in  18  C.  B.  617  (E.  C.  L.  B 
WmL  SC). 
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The  plaintiff  is  an  iron-ore  master,  carrying  on  business  in  Northamp- 
tonshire ;  the  defendants  reside  in  Derbyshire. 

In  and  previous  to  the  year  1849,  Benjamin  Smith  and  Josiah  Timmis 
Smith  carried  on  business  in  copartnership  as  iron»masters  and  iron 
merchants  at  the  Stanton  Iron  Works,  in  Derbyshire,  under  the  firm  of 
B.  Smith  &  Son,  and,  becoming  involved  in  their  affairs,  and  being 
indehted,  amongst  other  persons,  to  the  defendants  Cox  and  Wheatcroft, 
executed  a  deed,  dated  the  13th  of  November,  1849.  This  deed  was 
executed  by  more  than  six-sevenths  in  number  and  value  of  the  joint 
creditors  of  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith  whose 
debts  respectively  amounted  to  101.  and  upwards.  It  was  made  between 
the  Messrs.  Smith  of  the  first  part,  and  Francis  Sanders,  John  Thomp- 
son, James  Haywood,  the  defendant  Wheatcroft,  and  the  defendant  Cox 
of  the  second  part,  and  the  said  ^Thompson,  Haywood,  Wheat-  r^i:.or 
croft.  Cox,  and  the  other  persons  whose  names  were  set  forth  in  ^  '^'^ 
the  schedule,  and  who  should  execute  the  deed,  of  the  third  part.  After 
various  recitals,  it  is  witnessed  that  the  Messrs.  Smith  conveyed  and 
assigned  all  their  estate  and  effects  to  the  parties  of  the  second  part,  upon 
the  trusts  and  subject  to  the  powers  contained  in  the  deed. 

The  deed  was  executed  by  the  defendants  Cox  and  Wheatcroft  as 
parties  of  the  second  part ;  and  their  names  were  also  set  forth  in  the 
schedule,  and  they  executed  the  deed  as  creditors  for  the  sums  set  oppo- 
site their  names  and  parties  of  the  third  part. 

The  defendant  Cox  never  acted  as  a  trustee  ;  the  defendant  Wheat- 
croft  only  acted  for  a  few  weeks ;  and,  on  the  27th  of  December,  1849, 
a  letter  was  written  by  his  solicitor,  by  his  authority,  to  Mr.  Huish,  the 
solicitor  of  the  trustees,  to  the  following  effect: — "Mr.  Wheatcroft  finds 
that  his  own  various  engagements  will  prevent  his  taking  any  active  part 
in  the  duties  which  his  office  of  trustee  imposes  upon  him ;  and  his  total 
ignorance  of  the  details  of  the  various  departments  connected  with  the 
manufacture  and  sale  of  iron  equally  disqualifies  him,  even  if  he  had  time 
to  attend  to  them.  He  therefore  wishes  you  to  communicate  to  his 
co^trustees  his  intention  to  resign  the  trust  from  the  present  time, — an 
intention  he  has  already  made  known  to  them ;  and  they  can  at  once 
exercise  their  power  of  electing  one  in  his  stead.  As  far  as  I  recollect 
of  the  deed,  it  gives  the  trustees  full  liberty  to  retire,  and  the  continu- 
ing trustees  to  elect  another :  but  on  this  point  you  will  please  to  send 
me  a  copy  of  the  particular  clause,  and  Mr.  Wheatcroft  shall  execute 
any  disclaimer  which  may  be  necessary." 

This  letter  was  read  at  a  meeting  of  the  trustees  held  on  the  15th  of 
January,  1850,  and  the  following  resolution  was  then  passed, —  r^cog 
'*16thly.  That  Mr.  *Wheatcroft*s  resignation  be  accepted,  and  L 
that  he  be  informed  the  vacancy  will  be  filled  up  at  the  first  meeting  of 
creditors:*'  and  Mr.  Huish,  the  solicitor,  on  the  15th  of  the  same 
month,  wrote  to  the  defendant  Wheatcroft  the  following  letter, — "  At  a 
meeting  of  trustees  this  day  held,  your  resignation  of  your  trusteeship 
was  accepted ;  and  I  am  directed  to  inform  you,  that,  as  soon  as  pos- 
sible, a  trustee  will  be  appointed  in  your  place,  when  it  will  be  necessary 
for  you  to  assign  to  him  your  estate  under  the  deed." 

The  creditors  were  made  acquainted  with  the  resignation,  but  no 
trustee  was  ever  appointed  in  the  place  of  Wheatcroft.  He  afterwards 
attended  meetings  of  the  creditors  under  the  deed,— one  in  the  year  1850, 
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another  in  1852,  and  another  in  1858.     After  the  29th  of  December, 
1849,  the  defendant  Wheatcroft  never  acted  in  any  manner  as  a  trustee. 
After  the  execution  of  the  deed,  the  business  of  the  Stanton  Iron 
Works  was  carried  on  for  the  purposes  aforesaid,  in  the  name  of  The 
Stanton  Iron  Company,  the  said  Francis  Sanders,  John  Thompson,  and 
James  Haywood,  trustees  named  in  the  deed,  being  the  acting  persons 
therein  until  the  death  of  Francis  Sanders  in  December,  1854 ;  from 
which  time  until  the  month  of  May,  1855,  the  business  was  carried  on 
in  like  manner,  the  said  John  Thompson  and  James  Haywood  being  the 
acting  persons  therein.     On  the  19th  of  May,  1855,  the  said  James 
Haywood  entered  into  possession  of  the  works  on  his  own  account  as 
mortgagee,  when  the  works  were  stopped,  and  the  business  then  ceased 
to  be  carried  on  for  the  purposes  of  the  said  deed,  except  that  the  bill 
of  the  10th  of  June  was  accepted  for  iron  ore  delivered  previously  to 
the  19th  of  May.     The  bills  of  exchange  on  which  the  action  was 
brought  were  accepted  by  the  said  James  Haywood  in  the  form  appear- 
*^271   ^"S  ^^  ^^^  "^^'^^9  ^^  ^^  about  the  days  on  which  they  ^respectively 
-*   bear  date,  for  iron  ore  previously  delivered  to  the  said  company 
by  the  plaintiff  in  the  year  1853,  and  thence  to  1855 ;  it  being  the  usaal 

Jractice  to  give  similar  bills  for  ores  supplied  by  the  plaintiff.  The  said 
ames  Haywood  was  financial  manager  of  the  business  as  well  as  trustee. 
He  was  called  as  a  witness  on  the  part  of  the  plaintiff,  and  stated  that 
it  was  necessary  to  accept  bills  in  carrying  on  the  business :  he  was  not 
cross-examined  on  this  on  the  part  of  either  of  the  defendants ;  nor  was 
there  any  oral  evidence  given  in  contradiction  of  this  statement,  nor  any 
written,  save  if  any  as  herein  appears. 

At  the  time  the  bills  were  drawn  and  accepted,  the  plaintiff,  if  he  had 
ever  heard  that  the  defendant  Wheatcroft  had  been  a  trustee,  had  also 
heard  that  he  had  retired  from  the  trust. 

The  rule  having  been  made  absolute  to  enter  the  verdict  for  the  plaintiff 
for  1406/.  11«.  and  interest,  the  defendants  appealed  against  that  decisioD, 
and  the  appeal  came  on  for  argument  in  the  Exchequer  Chamber  on  the 
4th  and  5th  of  February,  1857, — the  judges  present  being  Coleridge,  J., 
Erie,  J.,  Martin,  B.,  Crompton,  J.,  Bramwell,  B.,  and  Watson,  B. 

ByleSy  Serjt.  (with  whom  was  Milward\  for  Wheatcroft.(a)— The  sub- 
stantial question  is,  whether  creditors  who  have  executed  the  deed  of  the 
ISth  of  ISovember,  1849,  are  liable  to  be  sued  as  partners  in  the  concern 
♦5281   *^*''®^  '^^^  Stanton  Iron  Company,  by  reason  of  the  provision 
^  in  that  deed  enabling  the  trustees  to  carry  on  the  business,  and 
to  pay  the  debts  of  the  parties  of  the  third  part  rateably  out  of  profits. 
The  bills  are  drawn  upon,  and  accepted  for,  ^^  The  Stanton  Iron  Com- 
pany.*'    [Martin,  B. — ^I  must  confess  I  do  not  see  how  the  creditors 
can  be  said  to  be  the  Stanton  Iron  Company.    The  argument  on  the 
part  of  the  plaintiff  in  the  court  below  would  have  been  irresistible,  if 
this  had  been  an  action  for  goods  sold  and  delivered.     Hiigh  HilU  Q*  ^' 
— The  action  was  commenced  under  the  Bills  of  Exchange  Act,  18  &  1^ 
Vict.  c.  67.    Martin,  B. — A  count  may  be  added  for  goods  sold  and 

(a)  Tho  points  marked  for  argument  on  the  part  of  the  defendant  Wheatcrofty  were,— 
"  That  he  was  not  liable  to  the  plaintiff;  that  he  was  not  responsible  in  the  character  of  » 
tmstee,  having,  to  the  knowledge  of  the  plaintiff,  ceased  to  be  sneh  long  before  the  giviof  of 
the  bills ;  that  he  was  not  liable  in  the  character  of  one  of  the  creditors  of  Smith  h  Son,  or  ii 
•nj  other  waj ;  and  thai  the  aoceptanoei  of  the  billt  in  qveition  did  not  bind  him*" 
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delivered  when  the  plaintiiT  comes  to  declare.  That  is  universally 
allowed.]  The  cases  bearing  upon  the  question  are  only  two, — Owen  v. 
Body,  5.  Ad.  &  E.  28  (E.  C.  L.  R.  vol  31),  6  N.  A;  M.  448  (E.  C.  L.  R. 
vol.  36),  and  Janes  v.  Whitbread,  11  0.  B.  406  (E.  C.  L.  R.  vol.  73), 
which  professes  to  be  founded  upon  it.  Now,  in  Owen  v.  Body,  the  Court 
of  Queen's  Bench  did  not  decide  that  the  deed  constituted  a  partnership : 
all  the  court  say,  is,  that  ^^  the  deed  imposed  such  terms  as  might  have 
constituted  a  partnership  among  the  persons  executing  it ;  and  those 
were  terms  to  which  creditors  were  not  bound  to  submit;''  and  that 
therefore  the  assignment  was  invalid.  [Martin,  B. — I  never  could 
understand  that  case.  Crompton,  J. — I,  like  my  Brother  Martin,  have 
always  felt  very  much  puzzled  by  Owen  v.  Body.]  The  case  is  very 
well  explained  by  the  remarks  which  fell  from  Jervis,  G.  J.,  and  Maule, 
J.,  in  Janes  v.  Whitbread,  11  C.  B.  416, 417.  And  the  case  of  Owen  v. 
Body  is  still  further  qualified  by  Coates  v.  Williams,  7  Exch.  205.t 
The  deed  now  in  question  has  undergone  discussion  before  the  Master  of 
the  Rolls  in  a  case  of  In  re  The  Stanton  Iron  Company,  21  Beavan  164, 
where  this  company  was  held  not  to  be  within  the  provisions  of  the 
winding-up  acts.  His  Honour  says :  ^^  The  question  really  is,  whether 
the  deed  '''of  the  13th  November,  1849,  constituted  a  partnership  r^eog 
between  the  parties  thereto,  so  as  to  bring  it  within  the  provisions  ^ 
of  the  winding-up  acts.  I  have  two  things  to  consider, — the  relation  in 
which  the  parties  to  the  deed  stand  to  each  other,  and  their  relation  to 
third  parties.  There  can  be  no  doubt  that  persons  may  be  partners 
towards  the  world,  and  yet  not  be  partners  as  between  themselves.  This 
is  a  very  common  case ;  and  every  body  is  familiar  with  Waugh  v.  Car- 
ter, 2  H.  Bl.  235,  a  leading  case  on  this  subject.  But,  on  the  other 
hand,  persons  who  are  partners  between  themselves  are  necessarily  part- 
ners as  respects  the  public.  Now,  it  appears  that  this  deed  does  not  con- 
stitute a  partnership  between  the  parties  who  have  executed  this  deed, 
but  it  is  a  deed  for  the  benefit  of  the  Messrs.  Smiths,  rather  than  for  that 
of  the  creditors.  The  surplus  profits  and  the  residue  of  the  trust  estate 
are  treated  as  the  property  of  tne  Messrs.  Smiths ;  the  persons  executing 
the  deed  of  the  third  part  are  not  held  out  to  the  world  as  partners,  or 
as  having  anything  to  do  with  the  business  or  [of]  the  partnership,  and 
I  Bee  no  ground  for  supposing  that  they  could,  under  any  circumstances, 
be  held  personally  liable  to  the  creditors  in  respect  to  the  management 
of  the  business.  What  you  have  to  consider  in  a  case  of  partnership,  is, 
what  is  the  proportion  of  capital  and  labour  which  is  introduced  or  con- 
tributed by  each  of  the  partners,  and  what  is  the  proportion  in  which 
the  profits  or  dividends  are  to  be  divided  amongst  them.  I  will  assume 
that  the  argument  of  the  petitioner  is  right,  viz.  that  the  proportion  of 
6tock  or  capital  contributed  is  represented  by  the  amount  of  the  debt  of 
each  party :  but  I  will  suppose  (which  I  think  is  a  proper  way  of  testing 
it)  that  this  was  a  business  newly  established,  and,  instead  of  debts 
forming  the  capital  or  stock,  that  the  creditors  who  were  parties  of  the 
third  part  had  advanced  the  ^respective  sums  of  money  which  now  r* co q 
stand  opposite  their  respective  names  in  this  deed,  that  is,  about  ^ 
50,000^.  Suppose  they  advanced  these  sums  of  money  to  certain  other 
persons,  five  in  number,  to  establish  and  carry  on  a  business  on  this  con- 
dition,—that  out  of  the  profits  they  shall  be  repaid  the  sums  which  they 
have  advanced  simply,  and  that  then  the  business  and  the  whole  surplus 
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profits  shall  be  transferred  and  belong  to  certain  lliird  parties.  Conld  it 
be  said  that  this  was  anything  more  than  a  mere  loan  for  the  purpose  of 
establishing  a  partnership  ?  If  I  were  to  hold  that  persons  were  part- 
ners under  such  circumstances,  it  would  hardly  be  possible  for  any  one 
to  advance  money  to  a  partnership,  to  be  repaid  out  of  the  profits,  with- 
out making  themselves  partners:  but  such  a  case  is  not  a  partner- 
ship, and  possesses  none  of  the  properties  of  a  partnership,  of 
which,  indeed,  the  ordinary  test  and  criterion  are  wanting."  Then, 
how  stands  the  case  upon  principle  ?  Assuming  that  the  true  criterion 
of  partnership  is  that  given  by  Tindal,  G.  J.,  in  Pott  v.  Eyton,  3  G.  B. 
82,  39  (E.  G.  L.  R.  vol.  54),  as  deduced  from  Grace  v.  Smith,  2  W.  Bit. 
998,  and  Waugh  v.  Garver,  2  H.  Bla.  235, — *^  Traders  become  partnert 
between  themselves  by  a  mutual  participation  of  profit  and  loss :  but,  si 
to  third  persons,  they  are  partners  if  they  share  the  profits  of  a  concern, 
for,  he  who  receives  a  share  of  the  profits,  receives  a  part  of  that  fund 
upon  which  the  creditors  of  the  concern  have  a  rieht  to  rely  for  payment, 
and  is  therefore  to  be  made  liable  to  losses,  although  he  may  have 
expressly  stipulated  for  exemption  from  them," — how  does  that  apply 
here?  In  ordinary  cases,  where  a  man  participates  in  profits,  those 
profits  are  an  acquisition  to  him :  he  gets  something  which  he  had  not 
before.  Do  the  creditors  here  get  anything?  Suppose  one  of 
them  is  paid  in  full,  he  gets  nothing  more  than  he  is  entitled  to 
*^V\  ^^^  ^SBinst  his  debt.    Again,  in  the  ordinary  case,  the  ^situation 

-^  of  the  creditors  en  masse  is  prejudiced  by  the  withdrawal  of  pro- 
fits :  but  here  it  is  not  so ;  the  general  fund,  as  compared  with  the 
demands  of  the  general  body  of  creditors,  remains  as  it  was.  The 
principle  that  participation  in  profits  creates  liability,  is,  that  it  takes 
away  the  means  of  paying  the  debts  of  the  concern.  But  this  arrange- 
ment, so  far  from  taking  away  the  means  of  paying  debts,  actually  pays 
them.  [Martin,  B. — ^xou  are  confouiiding  the  two  sets  of  creditors. 
The  Smiths  are  indebted  to  several  persons,  amongst  others,  to  the 
defendants.  They  assign  all  their  property  and  effects  to  certain  trustee 
upon  trust,  with  the  assent  of  the  creditors,  to  carry  on  the  trade  as 
The  Stanton  Iron  Company,  and,  out  of  the  profits,  to  pay  the  creditors 
their  several  debts ;  with  an  ultimate  trust  for  the  Smiths.  The  part- 
nership thus  created  is  a  new  partnership.  The  person  suing  is  a  cred- 
itor of  the  new  firm,  between  whom  and  the  creditors  of  the  old  firm 
there  is  no  relation.  There  is  a  marked  distinction  between  the  two 
classes  of  creditors.  Golbridgb,  J. — The  question  is,  whether  the 
trustees  are  not  carrying  on  the  business  for  the  old  creditors,  so  as  to 
make  them  partners  as  to  all  the  rest  of  the  world.]  This  is  not  a  ques- 
tion of  holddng  themselves  out  to  the  world  as  partners :  the  simple 
question  is,  what  is  the  interest  they  have  in  the  concern  ?  do  they  con- 
tract to  receive  a  share  of  profits  qufi  profits  ?  Is  it  anything  more  than 
a  trader  inducing  his  old  creditors  to  forbear  to  sue  him,  upon  his  under- 
taking to  pay  them  20«.  in  the  pound  out  of  the  profits  of  his  fature 
trading  ?(a)  [Golbridgb,  J. — Suppose  the  creditors  had  consisted  of 
three  persons  only,  instead  of  seventy  or  eighty,  would  you  have  con- 
^.on-i  tended  that  the  deed  did  not  '''constitute  them  partners?]    Cer- 

•J  tainly.     This  is  not  a  case  where  the  payments  to  the  old  eredi* 
tors  exhaust  the  assets.     The  old  creditors,  it  is  true,  are  to  receive 

(o)  An  undertaking  into  which  erery  diaoharged  insolyent  debtor  impUedly  enltft. 
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payment  out  of  the  profits  of  the  trade ;  but  the  deed  gives  priority  to 
the  Dew  creditors.  [Crompton,  J. — ^Your  argument  assumes  that  the 
truitees  are  the  agents  of  the  Messrs.  Smith.  Is  not  that  begging  the 
question?  The  creditors  executing  the  deed  assent  that  the  trustees 
shall  carry  on  the  trade  for  their  benefit.  Do  they  not  constitute  them 
their  agents  for  that  purpose  ?]  There  is  nothing  in  the  arrangement 
contemplated  by  the  deed  which  can  in  any  degree  tfffect  the  ability  of 
the  trustees  to  meet  any  engagements  they  may  have  entered  into :  nor 
13  it  unusual  for  deeds  of  this  sort  to  contain  provisions  for  the  carrying 
on  of  the  trade.  [Coleridge,  J. — As  ancillary  to  the  winding  up  of  the 
concern.]  The  principle  laid  down  in  Grace  v.  Smith,  2  W.  Bl.  998, 
and  Waugh  v.  Carver,  2  H.  Bl.  235,  and  upon  which  the  whole  doctrine 
of  partnership  reposes,  is,  that  ^^  he  who  takes  a  moiety  [or  other  share] 
of  all  the  profits  indefinitely,  shall,  by  operation  of  law,  be  made  liable 
to  losses,  if  losses  arise,  upon  the  principle,  that,  by  taking  a  part  of  the 
profits,  he  takes  from  the  creditors  a  part  of  that  fund  which  is  the  pro- 
per security  to  them  for  the  payment  of  their  debts."  The  present  case, 
It  is  submitted,  does  not  fall  within  that  definition :  the  old  creditors 
here  do  not  take  a  share  of  the  profits  indefinitely ;  all  they  do,  is,  to 
agree,  that,  if  there  be  anything  to  spare  after  paying  the  expenses  of 
the  concern  and  meeting  its  new  engagements,  it  shall  go  rateably 
among  them  in  satisfaction  of  their  respective  debts. 

WeUhy  (with  whom  was  Bovillj  Q.  C.),  for  the  defendant  Cox. — One 
who  is  charged  as  the  acceptor  of  a  bill  of  exchange  can  only  be  so 
charged  by  reason  of  his  ^having  actually  accepted  it  himself,  1-41 /roq 
or  of  its  having  been  accepted  by  some  person  by  procuration  *- 
for  him.  Here,  the  bills  purported  to  be  accepted  by  the  Stanton  Iron 
Company.  Now,  in  order  to  see  who  are  th^e  Stanton  Iron  Company, 
we  must  have  recourse  to  the  deed ;  and  there  we  find  that  it  is  the 
trustees  and  not  the  creditors  who  are  to  carry  on  the  concern :  and, 
though  it  may  be  that  any  one  who  is  shown  to  be  a  dormant  partner 
might  be  liable  to  be  sued  for  goods  sold  and  delivered,  none  but  thosd 
who  are  parties  to  the  instrument  can  be  sued  upon  a  bill  of  exchange. 
The  deed  is  a  good  and  valid  deed  within  the  authority  of  Janes  r. 
Whitbread,  11  C.  B.  406  fE.  C.  L.  B.  vol.  73),  and  Coates  v.  Williams, 
7  Exch.  205,t  the  main  ooject  of  it  being,  so  far  as  the  creditors  are 
concerned,  the  winding  up  of  the  partnership,  and  the  rest  bein^  merely 
ancillary :  the  recitals  show  that.  And  it  is  expressly  provided  that 
ftU  the  debts  incurred  by  the  trustees  shall  be  paid  before  any  division 
of  profits  amongst  the  old  creditors  shall  take  place.  [Erle,  J. — The 
trustees  would  have  been  guilty  of  a  breach  of  trust  if  they  had  paid 
Any  portion  of  the  debts  of  the  old  creditors  before  all  the  claims  of 
the  new  creditors  were  satisfied.]  Neither  upon  any  decided  case, 
nor  upon  any  principle  of  law,  can  the  creditors  who  executed  this 
deed  be  held  thereby  to  have  bound  themselves  as  partners  in  the 
Stanton  Iron  Company.  According  to  all  the  cases,  in  order  to  con- 
stitute a  partnership,  there  must  be  a  community  of  profits.  What  is 
ft  community  of  profits  ?  Clearly  not  that  the  party  looks  to  the  profits 
for  payment  of  his  demand,  if  that  were  so,  every  retiring  partner, 
uid  every  person  who  lends  money  to  a  firm,  would  thereby  necome  a 
partner.  Dr.  Story,  in  his  work  on  Partnership,  §  66,  says :  "  It  may 
be  generally  stated  that  a  person  who  lends  money  to  a  firm,  and  is  to 


533  HICKMAN  v.  COX.    Ex.  Ch.  M.  V.  1857. 

*^^41  ^^^^^^^  therefor  a  fixed  interest  (whether  usurioas  or  otherwise, 
-I  ^is  not  material),  or  an  annuity  certain  as  to  amount  and  dura- 
tion, will  not  thereby  become,  as  to  third  persons,  a  partner  in  the  firm ; 
for,  in  such  a  case,  there  is  no  mutuality  of  profit  with  the  firm,  and  no 
general  participation  in  the  casual  and  indefinite  profits  which,  as  we 
have  seen,  constitutes  one  of  the  ingredients  of  partnership.  Cases  of 
this  kind  often  ocour  upon  the  retirement  of  a  partner  leaving  money  or 
funds  in  the  hands  of  the  firm,  and  upon  the  aecease  of  a  partner  who 
bequeaths  an  annuity  to  his  widow  out  of  the  profits ;  and  in  neither 
case  will  the  retiring  partner  or  the  widow  be  held  a  partner  as  to  third 
persons,  as  he  or  she  certainly  is  not  as  to  the  partners  themselves.  It 
IS  true  that  it  may  be  said  that  the  retiring  partner  or  widow  has,  in  a 
certain  sense,  an  interest  in  the  profits.  But  the  same  suggestion  may 
be  made  as  to  creditors  of  the  firm.  If  any  one  advances  or  lends 
money  to  a  trader,  it  is  only  lent  on  his  general  personal  secaritj.  It 
is  no  specific  lien  upon  the  profits  of  the  trade ;  and  yet  the  lender  is 
generally  interested  in  those  profits.  He  relies  on  them  for  repayment. 
And  there  is  no  difference  whether  money  be  lent  de  novo,  or  be  left 
behind  in  the  trade  by  a  retiring  partner ;  or  whether  the  terms  of  the 
loan  be  kind  or  harsh."  By  mutuality  of  profits,  the  learned  author 
means  the  interest  which  all  the  partners  have  in  the  profits  made  by 
each  and  every  of  them :  in  this  sense,  mutuality  and  community  ol^ 
interest  are  convertible  terms.  [Grompton,  J. — Is  there  not  community 
of  interest  here  ?]  It  is  submitted  that  there  is  not.  There  is  no  agree- 
ment here  for  a  community  or  mutual  participation  of  profits.  [Cromp- 
TON,  J. — To  the  extent  of  the  sums  due  to  the  several  creditors,  surely.] 
The  whole  sum  the  creditors  can  receive,  is  20«.  in  the  pound  upon 
their  respective  debts.  [Coleridge,  J. — Suppose  a  man  invests  10,000/. 
in  a  concern,  with  an  agreement  that  he  shall  be  repaid  the  principal 
^5351  *^^^  interest  out  of  the  profits  as  they  arise, — is  he  not  a  part- 
-I  ner  7]  Clearly  not,  though  that  case  diSers  widely  from  the 
present.  Story  in  §  67  says :  '^  The  true  criterion  by  whicn  we  are  to 
distinguish  cases  of  this  kind  from  cases  in  which  there  is  a  partnership 
as  to  third  persons,  is,  to  ascertain  whether  the  retiring  partner,  or 
lender,  or  annuitant,  is  to  receive  a  share  of  the  profits  as  profit^  or 
whether  the  profits  are  relied  on  only  as  a  fund  of  payment ;  or,  in  other 
words,  whether  the  profit,  or  premium,  or  annuity,  is  certain  and  defined, 
or  is  casual,  indefinite,  and  depending  on  the  accidents  of  trade.  In  the 
former  case,  it  is  a  loan ;  in  the  latter,  a  partnership.  The  haiard  of 
profit  or  loss  is  not  equal  and  reciprocal,  if  the  retiring  partner,  or  lender, 
or  annuitant,  can  receive  a  limited  sum  only  for  the  profits  of  the  loan 
or  other  fund ;  and  therefore  the  law  will  not  deem  him  or  her  a  partner, 
since  there  is  an  utter  want  of  mutuality  of  right  and  interest  in  the 

Krofit."  The  true  criterion  seems  to  be  this,  that,  where  the  amount  to 
e  realised  out  of  the  profits  is  undefined  and  varying  by  the  expansion 
or  contraction  of  the  business,  the  recipient  is  a  partner.  [Erlb,  J. — 
Then,  according  to  your  definition,  a  foreman  or  manager  whose  salary 
varies  as  the  profits  of  the  trade  vary,  would  be  a  partner.]  That  would 
be  a  mere  mode  of  payment  for  services,  which,  like  the  customary  con- 
tract on  a  Greenland  voyage,  would  not  create  a  partnership, — ^Wilkinson 
V.  Frasier,  4  Esp.  N.  P.  C.  182.  The  servant,  under  such  a  contract, 
foregoes  all  remuneration  for  his  labour,  unless  the  business  is  productive 
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of  profit.     The  creditors  here  forego  nothing  but  the  right  to  receive 
present  payment  of  their  debts, — consenting  to  take  them  by  instalments 
varying  in  amount  as  the  profits  may  vary.     [Bramwell,  B. — I  have 
always  considered  it  as  a  question  of  agency.     Grompton,  J. — The  cases 
assume  that  agency  is  to  be  presumed  from  '^'perception  of  profits,   r^ro/* 
In  Cheap  v.  Cr^mond,  4  B.  &  Aid.  663  (E.  C.  L.  R.  vol.  6),  a  L  ^^^ 
merchant  in  London  recommended  consignments  to  a  merchant  abroad, 
and  it  was  agreed  that  the  commission  on  all  sales  of  soods  recommended 
by  one  house  to  the  other  should  be  equally  dividea,  without  allowing 
any  deduction  for  expenses ;  and  it  was  held  that  this  wa^  a  participa- 
tion in  profit,  and  constituted  a  partnership  between  the  parties  quoad 
hoc]    The  principle  established  in  Grace  v.  Smith,  2  W.  Bl.  998,  and 
recognised,  and  adopted  by  so  many  subsequent  cases,  and,  amongst 
others,  by  Waugh  v.  Carver,  2  H.  Bl.  285,  Pott  v.  Eyton,  3  C.  B.  89 
(E.  C.  L.  R.  vol.  54\  Barry  v.  Nesham,  3  C.  B.  641,  and  Heyhoe  v. 
Wge,  9  C.  B.  431  (E.  C.  L.  R.  vol.  67\— that  he  who  takes  part  of  the 
profit  takes  a  part  of  that  fund  on  which  the  creditor  of  the  trader  relies 
for  his  payment,  and  thereby  renders  himself  liable  as  a  partner, — ^is 
totally  beside  the  present  case.     Here,  the  parties  to  the  deed  of  the 
third  part  are  absolutely  and  in  terms  precluded  from  taking  out  of  the 
fond  any  part  of  that  which  ought  to  go  towards  payment  of  the  debts 
of  the  new  creditors.     [Crompton,  J. — According  to  the  terms  of  the 
deed,  when  a  certain  amount  of  profit  is  realized,  a  dividend  is  to  be 
made.    Is  not  the  new  creditor  prejudiced  by  that  arrangement  7     The 
next  time  a  balance  is  struck  there  may  be  a  loss.l     The  distribution  is 
to  be  made,   subject  to   all   the   existing  liabilities  of  the   concern. 
[Bramwell,  B. — Suppose   the   arrangement  had   been  that   the   old 
creditors  should  take  nothing  until  the  concern  was  finally  wound  up, — 
would  that  constitute  a  partnership  ?]     Clearly  not :  and  that  in  sub- 
stance is  this  case.     Speaking  of  Bloxam  v.  Pell,  cited  2  W.  Bl.  999 
(which  was  relied  on  for  the  plaintiff  in  the  court  below),  Dr.  Story  says, 
— Story  on  Partnership,  note  to  §  68, — "  This  case  seems  to  stand  upon 
the  utmost  verge  of  the  law,  even  if  it  be  at  all  maintainable.     It  differs 
from  Grace  v.  Smith  principally  *in  the  circumstance  that  the  r^eoy 
annuity  was  determinable  upon  the  contingency  of  the  death  of  '- 
the  partner,  and  there  was  a  right  to  inspect  the  books.     But,  as  the 
interest  was  fixed,  and  the  annuity  for  a  determinate  term,  although 
liable  to  be  defeated  by  the  happening  of  the  contingency  of  the  death 
of  the  party,  it  does  not  seem  easy  to  see  how  either  the  interest  or  the 
annuity  can  be  properly  treated  as  a  payment  to  be  made  exclusively  out 
of  the  profits.     The  right  to  inspect  the  books  may  seem  more  strongly 
to  indicate  a  partnership :  but  ought  it  to  be  decisive  ?     See  Gow  on 
Partnership,  Ch.  1,  pp.  21,  22  (3d  edit.) ;  Cary  on  Partnership,  pp.  3, 
14,  171.     Certainly,  an  annuity  of  a  fixed  sum,  determinable  on  the 
death  of  the  annuitant,  or  of  the  partner,  cannot  per  se  be  treated  as 
creating  a  partnership  as  to  third  persons,  when  payable  in  lieu  of  the 
profits  of  the  trade ;  for,  there  is  no  mutuality  in  the  profits,  and  no 
sharing  of  profit  and  loss,  as  it  is  not  made  payable  out  of  the  profits 
exclusively. "(a)    In  Ex  parte  Wilson,  In  re  Colbeck,  Buck's  B.  C.  48, 

(a)  8m  Bx  pwto  Chaek,  S  Bingh.  469  (B.  C.  L.  R.  toL  21),  1  M.  A  Seott  ei5  (B.  0.  L.  R. 
▼^  28);  Toung  v.  AxUH,  elUd  2  H.  Bl.  242;  Holylud  t.  De  Mendes,  8  Merir.  184;  Watson 
•«  PvtQcnh*p,  2d  edit  eh.  1,  pp.  11, 12. 
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the  retiring  partner  reserved  to  himself  an  interest  in  the  profits  of  the 
trade :  *'  for,"  as  Lord  Eldon  says,  ^'  the  annuity  he  reserved  was  not 
merely  an  annuity  the  amount  of  which  was  calculated  with  reference  to 
the  then  present  profits,  but  it  was  to  be  paid  out  of  the  profits,  and  to 
be  subject  to  abatement  or  enlargement  as  the  profits  might  fluctuate." 
The  case  of  Ex  parte  Wheeler,  In  re  Mallam,  Buck's  B.  0.  25,  proceeded 
upon  the  same  principle.  With  regard  to  Owen  v.  Body,  5  Ad.  &  E.  23 
(E.  C.  L.  R.  vol.  31),  6  N.  &  M.  448  (E.  C.  L.  R.  vol.  86),  the  first  obserra- 
tion  which  suggests  itself,  is,  that,  if  the  court  meant  to  decide  that  the 
^ -oo-i  deed  created  a  partnership,  the  case  is  not  law.  *But  it  is  obvious, 
-'  when  the  course  of  the  argument  on  the  part  of  the  defendants 
is  looked  at,  that  the  court  decided  no  such  thing :  the  only  question 
presented  for  decision  was,  whether  or  not  the  deed  was  a  valid  deed 
under  the  statute  13  Eliz.  c.  5.  All  the  court  say,  is,  that  *^  the  deed 
imposed  such  terms  as  might  have  constituted  a  partnership  among  the 
persons  executing  it ;  and  those  were  terms  to  which  creditors  were  not 
bound  to  submit."  [Erle,  J. — Owen  v.  Body  is  a  perfectlv  sound  ease, 
if  properly  understood :  the  question  was  whether  the  deed  enured  as  i 
bon&  fide  assignment  within  the  authority  of  Pickstock  v.  LyBter,  3 
M.  &  Selw.  871.]  In  the  present  case,  the  creditors  who  ezecnte  the 
deed  do  not  contemplate  the  acquisition  of  any  interest  in  the  land  or 
the  chattels.  Neither  on  principle  nor  upon  authority  can  such  a  deed 
be  held  to  create  a  partnership. 

Hugh  Hill,  Q.  C,  for  the  plaintifi*  below.(a) — ^Where  a  number  of 
individuals  agree  together  that  a  trade  shall  be  carried  on, — whateTer 
stipulations  they  may  make  as  between  themselves  for  the  protee- 
tion  of  any  among  them  from  liability  to  losses, — if  they  contract 
for  a  participation  in  profits  (whether  gross  or  net),  that  agreement 
constitutes  them  partners  quoad  persons  who  deal  with  and  tmst  the 
firm.  In  the  present  case,  there  has  been  an  arrangement  between  the 
defendants  and  others  to  carry  on  business  under  the  name  of  The 
*5S91  '^'S^^^^^^  ^^^^  Company,  part  of  the  arrangement  being  that 
-*  the  defendants  are  to  participate  in  the  profits  which  are  to 
result  from  the  business  so  to  be  carried  on.  What  are  profits  ?  Gross 
profits  are,  the  apparent  gains  which  result  from  the  business,  with- 
out taking  into  consideration  the  expenses  incurred  in  carrying  it 
on.  Net  profits  are,  those  which  remain  after  allowing  for  all  expenses. 
The  trusts  of  this  deed  are  as  large  and  comprehensive  as  can  be  con- 
ceived. The  whole  of  the  property  and  effects  of  the  Messrs.  Smith  are 
vested  in  the  trustees,  who  are  to  collect  the  debts,  and  to  carry  on  the 
business,  and  to  divide  the  net  income  of  the  business  remaining  after 
payment  of  the  interest  on  mortgages  and  the  new  debts  and  expenses 
of  the  trade,  amongst  the  creditors  in  rateable  proportions  according  to 
the  amount  of  their  respective  debts.  The  deed  then  goes  on  to  empower 
a  majority  in  value  of  the  creditors  present  at  a  meeting  to  alter  the 
trusts  and  the  mode  of  carrying  on  the  business,  and  to  order  its  discon- 
tinuance, &c.  The  trust  for  sale  only  takes  effect  in  the  event  of  the 
business  being  thus  ordered  by  the  creditors  to  be  discontinued.    Can  it 

(a)  The  points  marked  for  argnment  on  the  part  of  the  plainiiff,  were, — 
"  That  the  defendants  are  liable  to  the  plaintiff's  demand,  as  being  members  of  The  StaBtm 
Iron  Company,  and  partiM  to  the  deed,  and  at  creditors  by  whom  and  for  rhose  beacit  tka 
business  of  The  Stanton  Iron  Company  was  carried  on;  and  that  the  defendants  were  also 
by  reason  of  their  having  executed  the  deed  as  partiea  of  tha  aeoond  part" 
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be  said  thut  this  was  not  an  agreement  between  the  parties  to  carry  on 
the  business  and  to  participate  in  the  net  profits  thereof?  Who  but  the 
creditors  at  large  had  the  means  of  carrying  on  the  trade,  or  an  interest 
in  the  profits?  Each  of  the  creditors  agrees  to  exonerate  the  Messrs. 
Smith  from  their  respective  debts,  and  that  the  business  shall,  unless 
otherwise  ordered  at  a  general  meeting,  continue  to  be  carried  on  until  the 
net  profits  shall  have  discharged  all  their  debts.  In  Story  on  Partner- 
ship, §  23,  it  is  said :  '^  It  may  be  laid  down  as  a  general  rule  of  the 
common  law,  that,  in  order  to  constitute  a  partnership,  it  is  not  essential 
that  the  partners  should  equally  share  the  profits  and  losses.  It  is  suffi- 
cient if  they  are  to  share  in  the  profits  of  the  business,  after  a  deduction 
*of  the  losses ;  or,  in  other  words,  that  they  should  share  in  the  r^sc^A 
net  profits  according  to  their  respective  proportions.  It  is,  there-  ^ 
fore,  competent  for  the  partners  by  their  stipulations  to  agree  that  the 
profits  shall  be  divided,  and,  if  there  be  no  profits,  bnt  a  loss,  that  the 
loss  shall  be  borne  by  one  or  more  of  the  partners  exclusively,  and  that 
the  others  shall,  inter  sese,  be  exempted  therefrom.''  Suppose  a  son 
takes  a  business  and  plant  by  devise  from  his  father,  and,  having  no 
capiuil  of  his  own,  borrows  a  sum  of  money,  subject  to  an  arrangement 
that  the  property  shall  be  vested  in  an  agent,  to  revert  to  the  devisee  aa 
Boon  as  the  money  advanced  and  interest  should  have  been  repaid  out 
of  the  net  profits  of  the  trade, — would  not  the  persons  who  advanced 
the  money  under  that  arrangement  be  liable  as  partners  for  goods  sup- 
plied for  carrying  on  the  business,  or  for  bills  accepted  in  the  ordinary 
course  of  it?  And,  can  it  make  any  difference,  whether  the  person 
intrusted  to  carry  on  the  business  be  called  an  agent  or  a  trustee  ? 
[Bramwell,  B. — Suppose  there  had  been  an  absolute  covenant  by  the 
trustees  here  to  pay  and  divide  10,0002.  a  year  amongst  the  creditors, 
all  the  other  provisions  of  the  deed  remaining  the  same, — would  yon  say 
that  a  partnership  was  thereby  created  ?  If  you  answer  in  the  affirma- 
tive, how  do  you  get  over  this  difficulty, — ^that  a  man  taking  a  mortgage, 
with  a  clause  enabling  him  to  wind  up  the  business,  would  thereby  render 
himself  liable  as  a  partner?  And,  if  you  answer  in  the  negative,  I 
would  ask  whether  that  arrangement  would  not  be  more  detrimental  to 
the  estate  than  an  arrangement  whereby  only  net  profits  are  abstracted 
from  it?  and  why' that  which  is  less  detrimental  to  the  new  creditors 
should  be  held  to  constitute  a  partnership,  whilst  that  which  is  confessedly 
more  so  should  not  ?]  The  real  question  is, — who  are  the  parties  carry- 
ing on  the  trade?  Not  the  Messrs.  Smith  ^certainly:  for,  they  r^cA% 
have  parted  with  everything,  and  have  no  right  to  interfere:  the  ^ 
only  interest  they  have,  is,  in  that  which  may  remain  after  all  the  debts 
are  paid.  Mr.  Justice  Maulers  exposition  (in  Janes  t;.  Whitbread,  11 
C.  B.  416  (B.  C.  L.  B.  vol.  73)  of  Owen  r.  Body  puts  that  case  upon  a 
plain  and  intelligible  footing.  He  says, — ^^  All  deeds  of  this  sort  are 
within  the  letter  of  the  18  Eliz.  c.  5,  s.  2,  which  declares  that  all  deeds 
made  to  or  for  any  intent  or  purpose  before  declared  and  expressed, 
shall  be  void, — that  is,  all  deeds  made  to  or  for  any  of  the  intents  or 
purposes  mentioned  in  s.  1,  viz.  ^  to  delay,  hinder,  or  defraud  creditors 
and  others  of  their  just  and  lawful  actions,  suits,  and  debts,'  kc.  In 
Pickstock  V.  Lyster,  8  M.  &  Selw.  871,  however,  it  was  decided,  that, 
if  a  man  assigns  all  his  property  to  a  trustee  nmply  with  tJie  purpoM 
9f  haoing  it  fairly  dittrHnUed  among  all  hi$  ereditorSf  such  an  assign- 
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ment,  although  it  maj  have  the  effect  of  hindering  and  delaying  a  par- 
ticular creditor  of  his  execution,  is  not  within  the  spirit  of  tne  act,  and 
therefore  is  not  void, — because  it  does  not  deprive  any  of  the  creditors 
of  his  fair  share  of  the  debtor's  property,  if  he  chooses  to  become  a 
party  to  the  deed.  The  deed  in  Owen  v.  Body  differed  from  ordinary 
deeds  of  this  sort,  on  the  ground  that  it  was  not  simply  an  assignment 
for  equal  distribution,  but  one  by  which  each  creditor  was  to  participate 
in  the  proceeds  only  on  condition  of  his  assenting  to  the  trustees  carry- 
ing on  the  trade  as  they  pleased,  until  interrupted  by  the  major  part  of 
the  creditors.  The  observation  of  Lord  Denman, — that  ^  the  deed  imposed 
such  terms  as  might  have  constituted  a  partnership  among  the  persons 
executing  it ;  and  those  were  terms  to  which  creditors  were  not  bound 
to  submit,' — means  no  more  than  this,  that  the  deed  before  him  was  not 
such  a  deed  as  it  was  reasonable  to  expect  a  creditor  willing  to  take  bis 
*M21  ^^^^  share  of  the  debtor's  property,  *to  accede  to ;  just  as  an  offer 

-*  of  payment  accompanied  by  a  requisition  of  a  receipt  in  full  of 
all  demands,  is  not  such  a  tender  as  the  creditor  is  bound  to  accept, — 
that  is,  his  position  is  not  deteriorated  by  his  rejection  of  it.  In  that 
case,  there  were  larse  provisions  for  the  carrying  on  the  trade,  and  the 
creditors  were  to  look  to  the  future  profits."  And,  in  giving  judgment, 
the  same  learned  judge  says :  '^  The  main  object  of  the  deed  in  that 
case  (Owen  v.  Body)  was,  the  carrying  on  an  extensive  business  for  the 
purpose  of  making  money  to  pay  the  creditors  who  became  parties 
to  the  deed.  Here,  the  object  is,  merely  to  wind  up  the  concern.  That 
is  a  plain,  clear,  and  intelligible  distinction."  Can  any  one  doubt  that 
the  main  object  of  this  deed  was,  the  carrying  on  the  business  for  the 
purpose  of  making  money  to  pay  the  creditors  who  became  parties  to  it  ? 
[Bramwell,  B. — I  take  it  to  be  indisputable  law,  that,  if  ten  persons 
agree  that  three  of  them  shall  ostensibly  carry  on  trade,  buying  and  sell- 
ing for  the  benefit  of  the  whole  ten,  one  who  deals  with  them  may,  so 
soon  as  he  discovers  the  secret  stipulation,  insist  that  he  dealt  with  the 
whole  ten.  What  is  the  effect  of  this  deed  ?  Is  it  that  the  trade  and 
effects  of  the  Messrs.  Smith  substantially  and  beneficially  vested  in  the 
ereditorSy  so  that,  when  the  plaintiff  sold  his  ore  to  The  Stanton  Iron 
Company,  he  sold  it  to  the  whole  body  of  the  creditors  ?]  That,  it  is 
submitted,  is  the  effect  of  the  transaction.  [Bramwbll,  B. — If  you 
satisfy  me  of  that,  you  succeed  in  removing  a  great  deal  of  my  difficulty.] 
What  was  there  to  prevent  the  creditors  from  exercising  their  power  of 
winding  up  the  concern  and  selling  the  effects  the  very  day  after  the 
plaintiff's  ore  had  been  delivered  at  the  works  of  the  company  ?  All 
the  authorities  bearing  upon  this  subject  were  referred  to  in  the  argu- 
ment in  the  court  below.  There  is  not  a  case  from  the  time  of  Grace  v, 
*5431  ^^^^^  *^  *^®  present  that  does  *not  recognise  the  rule  that  an 

-I  agreement  for  a  participation  in  profits  constitutes  a  partnership 
quoad  third  persons.  It  is  urged  on  the  part  of  the  defendants,  that 
that  applies  only  where  the  party  stipulates  to  receive  something  to 
which  he  was  not  before  entitled,  and  not,  as  here,  where  he  merely 
stipulates  to  receive  payment  of  a  debt.  That,  however,  is  a  mere  play 
upon  words :  if  a  man  takes  under  any  pretence  a  share  of  the  profits 
of  a  concern,  he  takes  a  portion  of  that  fund  upon  which  the  creditors 
have  a  right  to  rely  for  payment  of  their  debts.  Then,  it  is  said  that 
the  fond  is  not  diminished  by  the  payment  of  debts.    But|  the  fallacy 
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of  that  argument  is,  that  it  supposes  that  the  parties  receiving  payment 
are  creditors  of  Tho  Stanton  iron  Company;  whereas,  in  truth,  they 
themselves  are  The  Stanton  Iron  Company. 

Fieldy  on  the  same  side.(a) — That  agency  is  not  the  ground  upon 
irhich  the  liability  as  a  partner  rests,  but  participation  in  profits,  is  clear 
from  the  case  of  Wau^h  v.  Carver,  2  H.  Bl.  235.     In  that  case,  there 
was  a  complete  negation  of  agency,  and  yet  it  was  held,  that,  quoad 
third  persons,  a  partnership  was  created.     The  same  doctrine  is  laid 
down  in  Grace  v.  Smith,  2  W.  Bl.  998.     In  the  notes  to  Waugh  v.  Carver, 
in  1  Smith's  Leading  Cases,  4th  edit.  740,  after  adverting  to  the  defini- 
tion of  partnership  given  by  Tindal,  C.  J.,  in  Green  v,  Beesley,  2  N.  C. 
108, 112  (E.  C.  L.  R.  vol.  29),  2  Scott  164  (E.  C.  L.  R.  vol.  30),—"  a 
mntaal  participation  in  profit  and  loss," — the  learned  editors  say :  ^'  but, 
with  respect  to  third  persons,  an  actual  partnership  is  ^considered  p^g^j 
bj  the  law  to  subsist  wherever  there  is  a  participation  in  the  profits^  ^ 
even  though  the  participant  may  have  most  expressly  stipulated  against 
the  usual  incidents  of  that  relation :  see  Bond  v.  Pittard,  3  M.  L  W. 
SoT.f    Such  stipulations  will,  indeed,  hold  sood  between  himself  and 
his  companions,  but  will  in  no  wbe  diminish  his  liability  to  third  persons. 
And  this  is  founded  on  a  principle  of  justice  to  the  community ;  for,,  to 
use  the  language  of  the  Lord  Chief  Justice  in  the  principal  case,  by 
taking  part  of  the  profits  he  takes  from  the  creditors  a  part  of  that  fHind 
which  is  the  proper  security  to  them  for  the  payment  of  their  debts  J"  ^On 
the  above  principles  it  is  that  a  dormant  partner,  i.  e.,  a  partner  whose 
name  does  not  appear  to  the  world  as  part  of  the  firm,  is  held  respon- 
sible for  its  engagements,  even  to  those  who,  when  they  contracted  with 
the  firm,  were  ignorant  of  his  existence."     And  again,  at  p.  742 — '^It 
has  been  said  that  a  participation  in  the  profits  constitutes  a  partner- 
ship.   But  the  participation  must  be  that  of  a  person  having  a  right 
to  a  share  of  the  profits,  and  to  an  account,  in  order  to  ascertain  his 
share,  not  that  of  a  mere  servant  or  agent  receiving,  in  respect  of  his 
wages,  a  sum  proportioned  to  a  share  of  the  profits,  or  which  may  be 
partly  furnished  out  of  the  profits."     Can  there  be  a  doubt  that  the 
creditors  here  had  a  right  to  an  account  of  profits?     [Bramwell, 
B. — My  impression  is,  that  the  "  rule,"  as  it  is  called,,  is  sheer  non- 
sense.   Where  there  is  a  right  to  participate  in  the  profits,  there  is 
a  joint  interest  in  tho  goods.     But,  whether  there  is  sucn  joint  interest 
most  depend  upon  the  circumstances/]     Lord  EUlon,   in   Ex   parte 
Hamper,  17  Ves.  403,  412,  says  :  "  It  is  clearly  settled,  though  I 
regret  it,  that,  if  a  man  stipulates,  that,  as  the  reward  of  his  labour, 
he  shall  have,  not  a  specific  interest  in  the  business,  but  a  given  sum 
of  money,  even  in  proportion  to  a  eiven  quantum  of  the  profits,  that 
*will  not  make  him  a  partner;  but,  if  he  agrees  for  a  part  of  the  r^f^e 
profits,  as  such,  giving  him  a  right  to  an  account,  though  having  ^ 
no  property  in  the  capital,  he  is,  as  to  third  persons,  a  partner ;  and,  in 
*  question  with  third  persons,  no  stipulation  can  protect  him  from  loss." 
In  an  earlier  stage  of  the  same  case,  p.  404,  his  Lordship  says :  *^  The 
cases  have  gone  to  this  nicety, — ^upon  a  distinction  so  thin  that  I  cannot 

(a)  WeUbf  (wbo  bad  bimMlf  been  improperly  heard,  wHb  Bgie;  Serjt,  in  npport  of  th« 
•PpMl)  objeeted  to  FiM  being  beard  oontri  in  ftddiaon  to  Hill :  bvt,  alter  a  lUgbt  diaensiioi^ 
tb«  el^eetion  waa  withdrawn,  and  FUld  was  aUAwed  to  proceed, — ^npon  the  principle,  doubtleii^ 
Ukai  the  one  impropriety  eniod  the  other. 

TOL.  in.  K.  8. — 21 
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state  it  as  established  npon  due  consideration, — ^that,  if  a  trader  agrees 
to  pay  another  person  for  his  labour  in  the  concern  a  snm  of  money, 
even  in  proportion  to  the  profits,  equal  to  a  certain  share,  that  will  not 
make  him  a  partner :  but,  if  he  has  a  specific  interest  in  the  profits,  at 
profiUj  he  is  a  partner."  In  Heyhoe  v.  Burge,  9  0.  B.  431,  458  (E.  C. 
L.  B.  vol.  67),  Gresswell,  J.,  delivering  the  judgment  of  the  court,  says: 
*^  It  has  been  decided  in  so  many  cases  that  an  agreement  between  tbe 
parties  to  be  jointly  interested  in  the  profits  of  one  transaction,  consti- 
tutes a  partnership,  and  authorizes  them  to  do  all  that  is  necessary  to 
obtain  profits,  as  usual  in  such  matters,  that  the  rule  cannot  now  be 
shaken.*'  The  distinction  between  a  loan  to  a  trader  and  a  charge  on 
or  participation  in  the  profits  of  the  trade,  is  well  stated  in  the  very 
lucid  judgment  of  Tindal,  C.  J.,  in  Pott  v.  Eyton,  3  C.  B.  32,  39  (R  C. 
L.  B.  vol.  54).  "  Traders,"  he  says,  "  become  partners  between  them- 
selves by  a  mutual  participation  of  profit  and  loss:  but,  as  to  third 
persons,  they  are  partners  if  they  share  the  profits  of  a  concern ;  for,  be 
who  receives  a  share  of  the  profits,  receives  a  part  of  that  fund  upon 
which  the  creditors  of  the  concern  have  a  right  to  rely  for  payment,  and 
is  therefore  to  be  made  liable  to  losses,  although  he  may  have  expre^Iy 
stipulated  for  exemption  from  them :  Grace  t;.  Smith,  2  W.  Bla.  9% : 
Waugli  V.  Carver,  2  H.  Bla.  235.  But,  in  the  former  of  those  cases. 
Lord  Chief  Justice  De  Grey,  after  laying  down  the  rule  of  law  in  the 
*'S461  ^®^™^  which  I  have  mentioned,  proceeds:  *'If  any  one  advances 

-*  or  lends  money  to  a  trader,  it  is  lent  on  his  general  personal 
security.  It  is  no  specific  lien  upon  the  profits  of  the  trade ;  and  yet 
the  lender  is  generally  interested  in  those  profits ;  he  relies  on  them  for 
repayment.'  Afterwards  he  says,  *I  think  the  true  criterion  is,  to 
inquire  whether  Smith  agreed  to  share  the  profits  of  the  trade  with 
Bobinson,  or  whether  he  only  relied  on  those  profits  as  a  fund  of  pay- 
ment,— a  distinction  not  more  nice  than  usually  occurs  in  questions  of 
trade  and  usury.  The  jury  have  said  that  this  is  not  payable  out  of  the 
profits.'  So,  in  the  present  case,  the  jury  have  said  there  was  no  agree- 
ment to  share  the  profits.  This  distinction  has  been  recognised  in  many 
cases ;  of  which  it  may  suffice  to  mention  Dry  v.  Boswell,  1  Campb.  329, 
and  Benjamin  v.  Porteus,  2  H.  Bla.  590.  And,  although  in  £x  parte 
Hamper,  17  Ves.  404,  Lord  Eldon  said  the  distinction  was  so  thin  that 
he  could  not  state  it  as  established  upon  due  consideration,  yet  he  acted 
upon  it  in  that  case,  and  again  in  Ex  parte  Watson,  19  Yes.  459,  where 
he  said, — '  One  who  receives  a  salary,  not  charged  upon  profits,  acoord- 
ing  to  a  well-known  though  nice  distinction,  is  not  by  that  a  partner.' 
Nor  does  it  appear  to  make  any  difference  whether  the  money  is  received 
by  way  of  interest  on  money  lent,  or  wages,  or  salary  as  agent,  or  com- 
mission on  sales."  Uere,  the  debts  due  to  the  old  creditors  constitute 
a  specific  charge  upon  the  profits  of  the  trade,  which  brings  the  case 
precisely  within  the  rule  thus  laid  down.  And  it  makes  no  difference 
that  the  charge  is  limited  by  the  amount  of  the  debts :  for,  there  was  a 
similar  limitation  in  Barry  v,  Nesham,  3  C.  B.  641  (E.  C.  L.  B.  vol.  54). 
Ex  parte  Wilson,  Buck's  B.  C.  48,  is  an  authority  for  the  plaintiff  upon 
this  point:  the  party  was  held  to  continue  a  partner  because  **the 
annuity  he  reserved  was  not  merely  an  annuity  the  amount  of  which 
♦5471  ^*®  calculated  with  reference  to  the  *then  present  profits,  but  it 

-I  was  to  be  paid  out  of  the  profits,  and  to  be  subject  to  abatement 
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or  enlargement  as  the  profits  might  flactuate/'  The  opinion  expressed 
upon  this  deed  by  the  Master  of  the  Rolls  in  the  case  of  In  re  The 
Stanton  Iron  Company,  21  Beavan  164,  is  not  consistent  with  the 
authorities  at  common  law.  Besides, — as  was  observed  by  Willes,  J., 
in  the  coarse  of  the  argument  in  the  court  below, — the  provisions  of  the 
winding-up  acts  apply  only  to  the  parties  inter  se,  and  have  no  applica- 
tion to  a  question  like  the  present.  And  the  Master  of  the  Rolls,  in 
Ex  parte  The  Warkworth  Dock  Company,  18  Beavan  629,  speaking  of 
the  Companies  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  16,  s. 
86,  and  the  Winding-up  Act,  11  &  12  Vict.  c.  45,  says:  '^  The  functions 
of  the  two  acts  are  distinct  and  separate.  The  object  of  the  Winding- 
up  Act  was,  to  obtain  a  proper  contribution  between  the  members  of  the 
partnership,  and  to  have  their  rights  and  liabilities  ascertained  inter  se. 
The  creditors  have  nothing  to  do  with  this ;  and  they  may  have  execu- 
tion against  the  company  in  any  way  they  may  think  fit.  I  assisted 
in  framing  that  act  of  parliament,  and  I  certainly  know  that  it  was  not 
the  object  to  delay  the  creditors  until  the  rights  of  the  parties  had  been 
ascertained.  The  object  of  the  Winding-up  Act  was  only  to  settle 
equities  between  the  parties,  in  order  that,  when  the  partnership  was 
wound  up,  they  might  obtain  contribution  from  each  other."  [Bramwell, 
B. — The  question  is,  whether  these  defendanta  have  not  by  becoming 
parties  to  this  deed,  constituted  themselves  partners  as  to  third  persons. 
I  should  very  much  like  to  be  informed  what  that  means.  Martin,  B. — 
Would  an  acceptance  of  a  bill  in  the  name  of  The  Stanton  Iron  Com- 
pany, by  any  one  of  the  creditors,  parties  to  the  deed,  have  bound  the 
company  7]  It  is  submitted  that  it  would,  if  accepted  for  the  purposes 
of  their  trade.  [Martin,  B.-^How  is  a  *bon&  fide  holder  for  r«c4Q 
value  to  know  the  purpose  for  which  the  bill  is  accepted  ?]  See-  ^ 
ing  that  the  bill  purports  to  be  accepted  per  procuration,  he  would  be 
bound  to  inquire  into  the  authority :  Attwood  v.  Munnings,  7  B.  &  C. 
278  (E.  C.  L.  R.  vol  14),  1  M.  &  R.  66  (E.  C.  L.  R.  vol.  17);  Alexan- 
der V.  Mackensie,  6  C.  B.  766  (E.  C.  L.  R.  vol.  60).  The  acceptance 
is  the  acceptance  of  the  firm :  The  South  Carolina  Bank  v.  Case,  8  B. 
4  C.  427  (K.  C.  L.  R.  vol.  15),  2  M.  &  R.  459  (E.  C.  L.  R.  vol.  17), 
Vere  t;.  Ashby,  10  B.  &;  C.  288  (E.  C.  L.  R.  vol.  21). 

Wehbyj  in  reply. — ^In  the  case  of  The  South  Carolina  Bank  v.  Case, 
the  ground  of  the  decision  was,  that  the  holders  of  the  bills  were  not 
bound  by  the  secret  instructions  under  which  the  parties  were  carrying 
on  their  business.  In  one  sense,  every  creditor  has  an  interest  in  the 
profits  of  his  debtor's  trade :  but  that  is  not  such  a  community  or  mutu- 
ality of  interest  as  will  invest  them  with  the  character  of  partners.  Here, 
the  trustees,  and  not  the  creditors,  are  interested  in  the  stock.  [Erlb, 
J. — ^No  doubt,  at  law,  the  trustees,  and  not  the  general  body  of  creditors, 
would  be  the  owners  of  the  goods.  Martin,  B. — The  case  of  Sparling 
V.  Parker,  9  Beavan  450,  has  a  tendency  to  show  what  is  the  nature  ot 
an  mterest  in  final  results.]  All  the  liabilities  of  partnership,  like  those 
resulting  from  the  relation  of  husband  and  wife,  arise  from  agency :  but 
the  law,  in  the  former  case,  implies  agency  from  participation  in  profits. 
In  none  of  the  cases  relied  upon  on  the  other  side  was  the  right  to 
participate  in  profits  limited  to  a  fixed  sum.  The  decision  of  the  court 
below  proceeds  entirely  upon  Owen  v.  Body,  5  Ad.  &  E.  26  (E.  C.  L.  R. 
vol  81),  6  N.  &  M.  448  (£.  C.  L.  B.  voL  86),  as  that  case  is  supposed 
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to  be  recognised  by  Manle,  J.,  in  Janes  v.  Whitbread,  11  C.  B.  406  (K 
G.  L.  R.  vol.  73).  But  that  recognition  of  it  is  only  inasmuch  as  it 
relates  to  the  statute  of  Elizabeth.  And  the  reasons  given  in  the  judg- 
ment of  the  Lord  Chief  Justice  are  clearly  inconclusive  and  inaccurate. 
♦5491  [WlOHTMAN,  J. — ^Who  would  '''take  by  survivorship  here, — the 
J  survivor  of  the  trustees,  or  of  all  the  creditors  ?]  The  survivor 
of  the  trustees,  unquestionably.  [Watson,  B.,  referred  to  Wigbtmaa 
V.  Townroe,  1  M.  a  Selw.  412.  There,  the  executors  of  a  deceased 
partner  continued  his  share  of  the  partnership  property  in  the  trade  for 
the  benefit  of  hb  infant  daughter :  and  it  was  held  that  they  were  liable 
upon  a  bill  drawn  for  the  accommodation  of  the  partnership,  and  paid 
in  discharge  of  a  partnership  debt,  although  their  names  were  not  added 
to  the  firm,  but  the  trade  was  carried  on  by  the  other  partners  under 
the  same  firm  as  before,  and  the  executors,  when  they  divided  the  profit 
and  loss  of  the  trade,  carried  the  same  to  the  account  of  the  infant,  and 
took  no  part  of  the  profits  themselves.  [Martin,  B. — ^I  observe  by  the 
schedule,  that,  amongst  the  creditors,  there  are  several  widows.  Brau< 
WELL,  B. — Suppose  some  of  the  executing  creditors  had  been  trading 
corporations, — would  all  their  members  have  been  partners  in  this  con- 
cern ?]     That  suggests  an  additional  difficulty.  Cur.  adv.  vult. 

The  court  were  unable  to  agree  in  their  judgment,  and  an  attempt 
was  made  to  obtain  a  second  argument,  for  which  purpose  Lord  Campbell 
and  Lord  Chief  Baron  Pollock  attended :  but,  the  counsel  haying  re- 
ceived no  intimation  of  the  wish  of  the  court  upon  the  subject,  the  pro- 
posed re-argument  did  not  take  place ;  and  now  the  judges  who  heard 
the  case  proceeded  to  deliver  their  opinions,  seriatim,  as  follows  : — 

Watson,  B. — This  was  an  action  on  two  bills  of  exchange  drawn  upon 
and  accepted  by  The  Stanton  Iron  Company.  The  acceptance  was  in 
this  form, — '^  For  The  Stanton  Iron  Company,  per  proc.  James  Hay- 
wood." 

*5501       ^^  appears  that  Messrs.  Smith,  of  Derby,  executed  a  ^tmst  deed 
•J  for  the  benefit  of  their  creditors,  on  the  18th  of  November,  184S^. 
This  deed  was  made  between  the  Smiths,  of  the  first  part,  Francis  San- 
ders, John  Thompson,  James  Haywood,  David  Wheatcroft,  and  Samuel 
Walter  Cox,  of  the  second  part,  and  the  creditors  who  executed  the  deed, 
of  the  third  part.    The  deed  recited  that  the  Smiths  were  unable  to  pay 
their  debts,  and  had  agreed  to  assign  all  their  estate  and  effects,  subject 
to  the  powers  and  provisions  contained  in  the  deed,  whereby  the  Smiths 
conveyed  to  the  trustees  (being  the  parties  of  the  second  part)  all  their 
estate  real  and  personal,  upon  the  trusts  therein  mentioned,  vis.  to  stand 
possessed  of  the  property,  to  collect  in  debts,  to  carry  on  the  business 
under  the  name  and  style  of  The  Stanton  Iron  Company,  and  to  sell  as 
they  should  think  fit,  to  take  fresh  leases,  and  to  sell  iron,  to  pay  interest 
on  mortgages,  to  call  meetings  of  creditors,  the  majority  in  value  of  the 
creditors  at  such  meetings  to  have  power  to  make,  alter,  add  to,  w 
diminish  the  trusts,  or  direct  that  the  works  should  be  discontinued,  with 
power  to  the  trustees  to  compromise  debts  and  to  pay  creditors,  and  to 
pay  the  residue  to  Messrs.  Smith,  and  power  to  appoint  new  trustees. 
The  deed  was  to  operate  as  a  release  of  the  debts  of  parties  executing. 

The  defendants  executed  the  deed  as  creditors.  The  defendant  Cox 
never  acted  as  trustee.  The  defendant  Wheatcroft,  for  a  short  timei, 
acted  as  trustee,  and  then  resigned,  which  resignation  was  accepted 
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within  the  proviaions  of  the  deed,  and  thenceforth  he  ceased  to  be  a 
trustee. 

The  question  is,  whether  the  defendants,  by  executing  the  deed  as 
creditors,  and  by  taking  the  benefit  of  the  trusts  of  the  deed,  became 
liable  as  partners  on  these  bills.    I  am  of  opinion  that  they  did  not,  and 
that  the  judgment  of  the  Common  Pleas  should  be  reversed.     There  is 
no  decision  which  has  gone  the  length  of  determining  this  point :  nor  am 
I  aware  of  any  case  ^before  the  present  in  which  it  has  been  held,  r^^e r-i 
where  business  is  carried  on  by  trustees  under  an  arrangement  ^  ^ 
deed  for  the  benefit  of  creditors,  that  the  creditors  executmg  such  deed 
have  been  held  to  be  liable  as  partners.     Giving  full  effect  to  the  case  of 
Waugh  V.  Carver,  2  H.  Bla.  235,  and  the  cases  which  have  followed  that 
decision,  I  do  not  think  that  they  govern  the  present  case ;  for,  the 
creditors  are  not  absolutely  entitled  to  a  proportion  of  the  net  profits, — 
for,  if  the  value  of  this  species  of  property  had  risen,  the  creditors  might 
be  paid  really  out  of  the  stock  and  existing  assets,  and  the  profits  might 
go  to  the  Smiths.    And,  again,  if  the  trustees  were,  by  direction  of  the 
majority  of  the  creditors,  to  discharge  or  compound  certain  debts,  such 
creditors  would  cease  to  be  partners.     The  creditors  have  no  certain 
share  of  the  profits,  but  only  an  equitable  right  to  have  their  debts  paid 
out  of  the  existing  assets  or  the  iruits  of  them,  and  with  no  power  to 
deal  with  or  to  exercise  any  dominion  over  the  corpus  of  the  property. 
It  is,  in  fact,  a  trust  more  for  the  benefit  of  the  Smiths,  to  enable  them 
better  to  realize  the  assets,  to  pay  the  creditors  in  full,  and  to  obtain  a 
surplus  for  themselves.    Would  the  Smiths  be  liable  as  partners  ?    I 
think  not. 

The  case  of  Owen  v.  Body,  5  Ad.  &  E.  28  (E.  C.  L.  R.  vol.  81),  did 
not  determine  this  point ;  and  certainly  the  opinion  expressed  by  the 
court  in  that  case  has  not  been  entirely  assented  to :  per  Parke,  B., 
Coates  V.  Wilson,  7  Exch.  205.t  I  am  inclined  to  assent  to  the  judg- 
ment of  the  Master  of  the  Rolls  on  this  deed,  as  reported  in  25  Law 
Joorn.  Ch.  142.  But  I  do  not  consider  it  necessary  to  decide  the  point; 
for,  my  judgment  proceeds  upon  a  much  narrower  point.  The  action  is 
on  bills  drawn  and  accepted  in  the  name  of  The  Stanton  Iron  Company. 
What  persons  constitute  and  carry  on  business  as  The  Stanton  Iron  Com- 
pany? The  deed  is  express  upon  that  point, — '''that  the  trustees  r^cco 
are  The  Stanton  Iron  Company ;  and,  as  neither  of  the  defend-  ■- 
ants  were  tmstees  at  the  time  the  bills  were  drawn  and  accepted,  I  am 
of  opinion  the  defendants  are  not  liable. 

I  am  glad  to  be  able  to  arrive  at  this  conclusion,  as  a  contrary  decision 
would  put  a  stop  to  deeds  of  this  kind,  which  are  highly  beneficial  to 
persons  in  trade ;  for,  creditors  to  a  small  amount  would  never  concur 
in  Buch  deeds,  when  they  might  be  responsible  for  the  whole  debts  of  the 
concern. 

I  am  therefore  of  opinion  that  the  judgment  should  be  reversed. 

Brahwbll,  B. — In  this  case  the  defendants  are  sued  as  acceptors  of 
three  bills  of  exchange  directed  to  ^^The  Stanton  Iron  Company,"  and 
accepted  '*p.p.  The  Stanton  Iron  Company,  James  Haywood;*'  and  the 
question  is,  whether  they  are  bound  by  that  acceptance. 

Now,  I  cannot  help  beginning  the  consideration  of  this  question  by 
the  somewhat  trite  proposition,  that  a  man  charged  as  acceptor  can  only 
properly  be  so  charged  in  one  or  more  of  three  ways,  vis.,  that  the 
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acceptance,  in  ternfs  or  by  reference  binding  him,  is  his  very  act,  or  that 
it  was  done  by  his  authority,  or  that  he  has  so  conducted  himself  as  to 
induce  persons  reasonably  to  act  on  one  or  other  of  the  above  asramptions. 

In  this  case,  it  is  not  suggested  that  the  acceptance  is  the  very  act  of 
the  defendants,  and,  consequently,  to  my  mind,  if  liable,  it  must  be  on 
one  or  both  the  other  grounds  I  have  mentioned.  But  all  that  the  defend- 
ants have  done,  all  the  authority  they  can  be  suggested  to  have  given, 
any  conduct  of  theirs  relied  on,  or  holding  out  by  them,  is,  by  or  in 
reference  to  and  dependent  on  the  deed  of  arrangement.  They  have 
given  no  other  authority  than  is  there  contained  ;  they  have  coodiicted 
themselves  in  no  way  to  give  rise  to  a  reasonable  belief  of  such  aathoritj, 
unless  in  reference  to  that  deed. 

*55S1       *^^^  <^^^  against  Wheatcroft,  is,  merely  that  he  signed  tbe 
-^  deed  and  attended  meetings  as  any  other  creditor ;  and  it  is  eoo- 
ceded  that  he  is  no  more  liable  than  any  other  creditor. 

Now,  it  is  said  that  that  deed  made  all  the  creditors  partners,  and, 
therefore^  every  creditor  signing  it  is  liable  as  acceptor  of  these  bilk 
Whether  the  deed  did  or  did  not  constitute  a  partnership,  I  think  it 
needless  to  determine,  as  I  am  of  opinion  that  the  alleged  consequence 
does  not  follow.  Partners  are  not  liable  for  the  acts  of  each  other  on 
any  arbitrary  ground  independent  of  principle,  as  a  matter  of  poaitire 
law ;  but  they  are  liable  for  a  reason ;  and  I  know  of  no  reason  fst 
principle  of  law  or  good  sense  to  make  them  liable,  which  does  not 
come  under  one  of  the  heads  I  have  named.  ^'  The  law  in  ordinarr 
partnerships,  so  far  as  relates  to  the  power  of  one  partner  to  bind  the 
other,  is  a  branch  of  the  law  of  principal  and  agent  :'*  per  Lord  Wcns- 
leydale,  in  Ernest,  app.,  Nicholls,  resp.,  6  House  of  Lords  Cases  401, 
417.  If  a  trading  partnership  is  formed^  and  express  authority  giv«i 
to  each  partner  to  bind  the  other,  or,  even  where  the  ordinary  mode  of 
carrying  on  such  trades  is,  for  one  partner  to  bind  the  other,  and  there 
is  nothing  to  the  contrary  in  the  agreement  between  the  partners,  there 
authority  is  given.  And,  even  where  there  is  a  prohibition  of  pledging 
each  other's  credit,  a  man  may  be  bound  by  the  acts  of  his  partner 
pledging  his  credit ;  as,  where  A.  and  B.  are  partners,  or  appear  by 
their  conduct  or  statements  to  be  so,  and  A.,  contrary  to  the  agreement 
with  B.,  pledges  his  credit,  B.  is  bound.  Why  ?  Because  he  is  not 
permitted  to  hold  out  A.  as  possessed  of  an  authority,  and  then  deny  it 
to  those  who  have  acted  on  its  assumption, — as  a  shopkeeper  would  not 
be  permitted  to  deny  that  his  shopman  had  the  ordinary  aothority  of  a 
*^541  ^^^P^^'^  ^^  ^^®  particular  trade.  Again,  there  is  "^another  way 
^  in  which  a  partner  may  be  bound  contrary  to  his  agreement  or 
intended  agreement  with  his  partners.  If  A.  and  B.  are  partners,  and 
agree  that  A.  shall  not  pledge  B.'s  credit,  but  that  he  may  bay  goods 
for  the  partnership  the  property  in  which  on  the  purchase  shall  vest  in 
the  partnershipi  and  A.  does  buy  goods  in  his  own  name ;  I  conceive 
that  the  seller  may  recover  the  price  from  A.  and  B.,  unless  by  the 
bargain  he  excludea  B.'s  liability,  because  in  truth  the  contract  of  sale 
was  with  A.  and  B.,  by  it  the  property  vests  in  A.  and  B.,  and  the 

Eroviso  that  B.  shall  not  be  liable  is  repugnant :  and  this  I  ooDceive  to 
e  the  way  in  which  may  be  justified  the  expression  that  a  participation 
in  profits  constitutes  a  partnership,  and  so  a  liability.  See  per  Cress- 
well,  J.,  in  Heyhoe  v.  Burge,  9  C.  B.  468  (E.  C.  L.  R.  vol.  67)—**  It 
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has  been  decided  in  so  many  cases  that  an  agreement  between  the  par- 
ties to  be  jointly  interested  in  the  profits  of  one  transaction  constitutes 
a  partnership,  and  authorizes  them  to  do  all  that  is  necessary  to  obtain 
proHts^  that'*  &c.  Upon  that  principle,  or  on  the  authorities,  indepen- 
dent of  principle,  it  may  be  these  creditors  would  be  liable  for  goods 
sold  and  delivered,  to  be  used  in  carrying  on  the  business.  But  how, 
or  on  what  principle,  are  they  liable  on  these  bills  accepted  in  this 
way  ?  The  arrangement  deed  does  not  in  terms  contemplate  a  partner- 
ship consisting  of  all  the  creditors,  to  be  carried  on  as  an  ordinary 
trading  partnership,  under  the  style  of  The  Stanton  Iron  Compdny. 
The  defendant  Wheatcroft  has  never  in  any  way  held  himself  out  as  a 
partner  in  the  concern  carried  on  under  the  name  of  The  Stanton  Iron 
Company.  If,  contrary  to  his  intention,  he  is  a  partner  with  the  other 
creditors,  by  reason  of  his  interest  in  the  profits,  he  is  a  partner  in  a 
firm  consisting  of  them  all,  and  properly  so  described,  and  not  properly 
described  as  The  Stanton  Iron  Company. 

My  meaning  will  be  made  plain  thus, — The  Stanton  *Iron  r^ccc 
Company  meant  the  trustees,  that  is,  in  the  events  which  have  ^ 
occurred,  Thompson  and  Haywood,  and  perhaps  Cox.  Suppose  the 
deed  had  not  stated  what  should  be  the  style  of  the  firm,  and  suppose 
a  bill  had  been  directed  '^  To  Messrs.  Thompson,  Haywood,  and  Cox, 
and  Haywood  had  accepted  it, — would  any  ordinary  creditor  have  been 
liable  as  acceptor  ?  If  so,  why  ?  It  may  be  said  that  the  creditors 
have  authorized  the  use  of  the  style  and  firm  of  the  Stanton  Iron  Com- 
pany :  but  I  say  they  have  not,  as  representing  the  whole  body  of 
creditors :  if  they  gave  any  authority  for  the  use  of  the  style  (and  I  do 
not  think  they  do,  it  seeming  to  me  that  the  name  is  merely  referred  to 
to  show  in  what  name  it  will  be  carried  on),  it  is  for  its  use  by  the  trus- 
tees, to  designate  the  trustees.  In  short,  then,  if  by  reason  of  sharing 
in  the  profits  the  creditors  are  partners,  and  as  such  have  given  an 
authority  in  spite  of  their  intention  to  the  contrary,  it  is  at  all  events  not 
an  authority  to  bind  them  by  the  name  and  style  of  The  Stanton  Iron 
Company.  It  is  clear,  that,  to  bind  a  partner,  the  partnership  stylei 
must  be  used :  Kirk  v.  Blurton,  9  M.  &  W .  284.t  This  point  was  not 
taken  in  the  court  below.  In  the  judgment,  it  is  said, — ^^  The  question 
is,  whether  the  creditors,  by  signing  this  instrument,  have  made  them- 
selves partners."  Now,  I  think  this  is  a  question,  but  not  the  question, 
for  the  reason  I  have  above  given.  They  then  say, — "  They  (i.  e.  the 
creditors)  agree  to  carry  on  the  business  under  the  superintendence  or 
agency  of  a  manager."  This  is  not  how  I  read- the  deed.  If  the  trus- 
tees were  agents  or  managers,  indisputably  the  creditors  are  principals. 
But  I  am  of  opinion  they  were  not  so,  but  were  themselves  principals, 
subject  to  a  trust. 

I  say  nothing  as  to  whether  the  defendants  would  be  liable  for  goods 
sold  and  delivered,  or  on  a  bill  directed  to  all  the  creditors  by  name,  or 
otherwise,  and  accepted  *accordingly ;  but,  on  the  ground,  as  to  |-*ccg 
Wheatcroft,  at  least,  that  the  acceptance  is  not  his  act,  and  that  ^ 
he  neither  expressly  nor  impliedly  nor  by  necessary  implication,  or 
otherwise,  authorized  it  as  binding  him,  and  has  never  conducted  him- 
Belf  as  though  he  had,  I  am  of  opinion  he  is  not  liable,  and  that  the 
judgment  should  be  reversed. 

Martin,  B. — ^The  facts  of  this  case  are  very  short  and  simple.    In 
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the  year  1849,  two  gentlemen  named  Smith,  who  were  partners  as  iron- 
merchants  at  The  Stanton  Iron  Works,  in  Derbyshire,  became  insolvent 
A  deed  of  composition  was  executed  between  them  and  their  creditors. 
By  this  deed,  they  conveyed  to  five  trustees  all  their  property, — ^upon 
trust,  as  to  the  joint  estate,  to  possess  themselves  of  it,  &c. ;  ^*  and  upon 
further  truBt  that  they  the  said  trustees  or  trustee^  and  their  or  his 
assigns^  did  and  should  continue  and  carry  on,  under  the  name  and 
style  of  The  Stanton  Iron  Company,  the  business  theretofore  carried  on 
by  the  Messrs.  Smith  in  copartnership  as  aforesaid."     The  deed  then 
conferred  upon  the  trustees  the  most  extensive  powers,  and  provided, 
that,  out  of  the  gross  income  of  the  business,  they  should  pay  the  rent 
reserved  in  a  lease  under  which  the  Messrs.  Smith  held  the  trade  pre- 
mises, and  the  interest  upon  certain  mortgages,  the  cost  of  the  compo- 
sition-deed, and  the  expenses  and  losses  incurred  in  carrying  on  the 
business,  and  proceeds  thus: — ^^And  should  pay  and  divide  the  net 
income  of  the  said  business  remaining  after  answering  the  purposes 
aforesaid,  unto  and  among  all  and  singular  the  creditors  of  the  said 
Messrs,  Smith,  and  each  of  them,  in  rateable  proportions  according  to 
the  amount  of  their  respective  debts,**     The  deed  then  contained  pro- 
visions for  calling  meetings  of  the  creditors,  that  the  majority  in  value 
of  the  creditors  at  a  meeting  should  have  power  to  alter  the  trusts,  and 
*^^71  '*''^^^^  rules  as  to  the  management  of  the  business  and  the  discon- 
-'  tinuance  of  it;   and,  if  they  ordered  the  discontinuance,  the 
trustees  were  to  wind  it  up,  and,  after  paying  all  expenses  and  liabili- 
ties, divide  the  clear  residue  amongst  the  creditors  rateably,  to  the 
amount  of  their  respective  debts.     The  deed  then  proceeded  to  make 
other  provisions  usual  in  such  instruments,  and  that,  upon  the  debts 
being  all  paid,  the  residue  should  belong  to  the  Messrs.  Smith.     It  also 
provided  for  the  death  of  one  or  more  of  the  trustees,  and  that,  in  case 
one  or  more  of  them  should  desire  to  be  discharged  from  the  trust,  the 
continuing  trustees  or  trustee  should  have  power  to  act :  and  the  deed 
was  to  operate  as  a  release  to  Messrs.  Smith  by  the  creditors  who 
executed  it. 

The  two  defendants  were  originally  named  trustees ;  but  Mr.  Wheat- 
croft  resigned  within  a  few  weeks  of  the  execution  of  the  deed,  and  his 
resignation  was  duly  accepted.  He  and  a  considerable  number  of  the 
creditors  signed  the  deed. 

The  business  was  carried  on  by  the  acting  trustees  down  to  the  year 
1855,  under  the  name  of  "  The  Stanton  Iron  Company."  Towards  the 
end  of  that  year,  the  plaintiflf  supplied  the  company  with  iron,  to  the 
extent  of  1400f.  and  upwards,  for  which  he  drew  three  bills,  addressed 
"  To  The  Stanton  Iron  Company,"  which  were  accepted  by  one  of  jhe 
trustees,  thus, — "  Per  proc.  The  Stanton  Iron  Co.,  James  Haywood." 

A  question  which  has  been  argued  before  us  upon  these  facts,  is, 
whether  Wheatcroft  be  liable  upon  the  acceptances ;  and,  except  he  be 
by  reason  of  his  execution  of  the  deed,  he  is  not.  He  had  ceased  to  be 
a  trustee  many  years  before  the  plaintiflf  *s  debt  was  contracted ;  ana, 
beyond  the  execution  of  the  deed,  there  is  no  evidence  that  he  has  done 
anything  to  create  a  liability.  If  he  be  liable,  all  the  other  creditors 
♦5581  ^^^  executed  the  deed  are  also  liable.  The  (juestion  is,  *there- 
J  fore,  of  great  importance.  The  direct  authorities  upon  it,  so  far 
as  I  am  aware,  are,  a  case  before  the  Master  of  the  Bolls, — In  re  Stan 
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ton  Iron  Company,  21  Beavan  164,— and  the  case  in  the  Common  Pleas 
which  is  now  appealed  against.  In  the  case  before  the  Master  of  the 
Rolls,  a  question  arose  upon  this  deed:  and  in  his  judgment  he  is 
reported  to  have  thus  expressed  himself, — "  It  is  impossible  to  hold  that 
the  parties  to  this  deed  of  the  third  part  (the  creditors)  are  partners 
liable  to  contribute  to  the  losses  which  have  been  sustained  by  the  per- 
sons who  have  been  carrying  on  the  business.  No  such  decision  has 
ever  yet  been  made."  The  judgment  of  the  Court  of  Common  Pleas  is 
reported  in  18  C.  B.  638,  and  is  very  short.  The  Chief  Justice  (Jervis) 
said  that  the  case  was  expressly  bound  by  Owen  v.  Body,  5  Ad.  &  E.  28 
(£.  C.  L.  B.  vol.  81),  6  N.  &  M.  448  (£.  C.  L.  B.  vol.  86),  and  Janes  v. 
Whitbread,  11  C.  B.  406  (£.  C.  L.  B.  vol.  73).  I  cannot  think  that 
this  is  so.  Owen  v.  Body  was  a  motion  arising  out  of  the  trial  of  an 
interpleader  issue.  A  trader  had  assigned  his  property  for  the  benefit 
of  his  creditors,  and  the  deed  contained  a  provision  that  the  trustee  might 
carry  on  the  business  and  pay  the  expenses,  and,  as  to  the  surplus,  that 
he  should  pay  it  rateably  amongst  the  creditors  who  should  execute  the 
deed,  when  there  was  money  in  hand  to  the  extent  of  2b.  in  the  pound 
upon  their  debts.  An  execution-creditor  disputed  the  validity  of  this 
deed ;  and  the  second  ground  of  objection  to  the  deed,  upon  the  argu- 
ment,— and  which  seems  to  me  to  have  been  9uggeBted  by  counsel,  rather 
than  argued, — was,  that  the  creditors  who  should  execute  this  deed 
would  become  partners  in  the  business  carried  on  by  the  trustee.  The 
judgment  of  the  court,  as  reported,  is  this, — ^^  Upon  consideration,  we 
think  that,  upon  the  second  ground  of  objection,  the  assignment  was  not 
good.  The  deed  imposed  such  terms  as  might  have  constituted  a  part- 
nership among  the  parties  executing  '''it ;  and  those  were  terms  to  r^eeq 
which  the  creditors  were  not  bound  to  submit.  The  assignment  ^ 
was  therefore  invalid."  It  is  plain  that  the  court  did  not  decide  that  the 
creditors,  by  executing  the  deed,  would  become  partners,  but  merely  that 
there  was  a  risk  that  they  might  become  so,  and  therefore  could  not 
reasonably  be  required  to  come  m  under  the  deed :  and  this  is  the  view 
taken  of  it  by  Chief  Justice  Jervis  and  Mr.  Justice  Maule  in  Janes  v. 
Whitbread.  The  former  says, — ^^  The  meaning  of  Owen  i;.  Body  is, 
that  the  deed  was  one  which  no  creditor  could  in  reason  be  expected  to 
execute.'*  And  Mr.  Justice  Maule  says :  "  The  judgment  meant  no 
more  than  that  the  deed  was  not  such  a  one  as  it  was  reasonable  to 
expect  a  creditor  willing  to  take  his  fair  share  of  the  property  to  accede 
to."  In  Janes  v.  Whitbread,  there  was  a  provision  in  the  deed  that  the 
insolvent  trader  might  be  employed  by  the  trustee  in  carrying  on  the 
trade,  if  thought  expedient ;  and  the  judgment  was,  that  this  provision 
did  not  bring  the  deed  within  the  view  taken  by  the  Court  of  Queen's 
Bench  in  Owen  v.  Body,  and  did  not  vitiate  it.  It  seems  to  me,  there- 
fore, that,  if  these  be  the  only  authorities,  the  Master  of  the  Bolls  was 
well  warranted  in  saying  that  no  decision  had  ever  yet  been  made,  that 
creditors  executing  a  composition-deed  which  contained  a  provision  that 
the  trustees  should  carry  on  the  business,  were  partners. 

As  I  have  already  observed,  the  deed  alone  creates  the  liability,  if 
there  be  one :  and  tne  most  material  question  seems  to  me  to  be,  who 
are  "The  Stanton  Iron  Company?"  The  bills  are  drawn  upon  The 
Stanton  Iron  Company,  and  accepted  on  behalf  of  The  Stanton  Iron 
Company.    In  my  opinion,  the  trustees,  and  they  alone,  are  this  com* 
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pany.  The  provision  in  the  deed  is,  that  ^^  The  truHeei  or  trvutee,  or 
their  or  hi$  astignSj  8hotM  continue  and  carry  on  the  bunne$9  under 
♦'ifiOl  '^*  *name  or  style  of  The  Stanton  Iron  Company."  The  whole 
-I  of  the  then  existing  property  of  the  Messrs.  Smith  was  conveyed 
to  them,  and  any  goods  or  merchandise  purchased  by  The  Stanton  Inm 
Company  would  in  my  opinion  belong  to  them  :  otherwise  this  strange 
anomaly  would  exist,  that  the  property  originally  assigned  would  be 
theirs,  but  the  subsequently  acquired  property  not.  I  therefore  think 
the  iron-stone  bought  from  the  plaintiff,  for  the  price  of  which  the  bills 
were  given,  was  their  property,  and  that  the  defendant  Wheatcroft,  or 
any  other  individual  creditor  who  meddled  with  it,  mi^ht  have  been 
treated  by  them  as  a  trespasser.  The  creditors  had  no  individual  powers 
whatever.  Their  collective  power  could  only  be  exercised  at  a  pubfic 
meeting,  and,  except  called  by  the  trustees  themselves,  one  conld  only 
be  called  at  the  request  in  writing  of  two  or  more  creditors  whose  debto 
amounted  to  8000/.  There  was,  therefore,  no  authority  in  any  indivi- 
dual creditor  to  control  the  business  of  the  company,  and,  so  far  as  con- 
cerned the  iron  ore  sold  by  the  plaintiff,  which  was  the  consideration  for 
the  bills,  the  only  interest  the  creditors  had  in  it,  was,  that,  after  it  had 
been  manufactured  and  the  price  of  it  brought  into  the  general  account, 
and  after  the  plaintiff  had  been  paid  the  price  of  it,  if  there  was  a  net 
profit  upon  the  whole  business,  they  were  to  have  it  distributed  amongst 
them  rateably  according  to  their  debts. 

But,  as  I  have  already  observed,  I  think  the  question  depends  upon 
who  are  The  Stanton  Iron  Company ;  and,  in  my  judgment,  they  are 
the  trusteees,  and  the  trustees  alone;  and,  if  so,  none  other  is  Uable 
upon  these  acceptances.  The  acceptance  of  a  bill  by  a  firm  must  be  in 
the  name  of  the  firm,  and  bind  the  firm  only :  Faith  v.  Richmond,  11 
Ad.  k  £.  883  (E.  G.  L.  R.  vol.  89) ;  Kirk  v.  Blurton,  2  M.  &  W.  2MA 

The  effect  and  operation  of  the  acceptance  of  a  bill,  and  the  execution 
ttRa-i-]  of  a  deed  under  seal,  are  very  ^analogous.  It  seems  to  me,  that, 
-^  by  the  very  words  of  the  deed,  the  trustees,  and  not  the  creditors, 
are  The  Stanton  Iron  Company.  The  trustees  were  not  necessarily 
creditors ;  and,  if  they  had  happened  not  to  have  been,  and  the  conten- 
tion on  the  part  of  the  plaintiff  be  right,  the  trustees  would  not  be  liable 
upon  the  acceptances  at  all,  for  under  such  circumstances,  there  could  be 
no  partnership  nor  joint  interest  between  them  and  the  creditors :  and  I 
apprehend  it  is  clear  that  two  separate  and  distinct  parties  in  interest 
cannot  be  liable  upon  one  and  the  same  aceeptance  to  a  bill. 

This  may  be  said  to  be  a  narrow  and  technical  view  of  the  question : 
but  I  go  further;  I  concur  with  the  Master  of  the  Rolls  in  thinking  that 
the  creditors  are  not  partners  in  the  sense  attributed  to  them  in  the  judg- 
ment of  the  Court  of  Common  Fleas.  To  hold  them  to  be  so,  would,  in 
my  opinion,  be  contrary  to  the  whole  spirit  and  object  and  intention  of 
the  deed.  No  one  can  suppose  that  a  creditor, — say,  to  the  amount  of 
20/.,  and  it  might  be  for  a  lesser  sum, — by  executing  this  deed,  and 
agreeing  to  receive  payment  of  his  debt  out  of  the  net  profits,  intended 
to  render  himself  liable  to  an  unlimited  extent  by  acceptances  of  the 
trustees,  which  mi^ht  possibly  lead  to  his  utter  ruin.  I  am  aware  it  has 
been  said  that  the  Master  of  the  Rolls  was  only  dealing  with  the  rights 
of  the  parties  to  this  deed,  inter  se ;  but  it  seems  plain  to  me  that  he 
Bieant  to  express  himself  to  the  effect  that  there  was  no  partnershipamongst 
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the  creditors  at  all :  and  in  this  opinion  I  conenr.     As  against  third 
parties,  a  partner  can  withdraw  from  a  partnership  at  his  pleasure.     It 
IS  difiScuIt  to  see  how  a  creditor  could  withdraw  from  his  liability  (if  there 
be  one)  under  this  deed.     I  am  not  at  all  unconscious  of  the  difficulty 
arising  from  the  circumstance  that  judges  of  great  eminence  have  fre- 
quently expressed  themselves  to  the  effect  that  a  joint  interest  in  profit 
^constitutes  a  partnership.     As  to  the  deciBions  in  the  cases  in  r^ccgo 
which  these  expressions  occur,  they  seem  to  me  to  be  correct.    I  *- 
do  not  feel  inclined  to  differ  or  dissent  from  any  of  them :  but,  to  the 
general  abstract  proposition,  that  a  man  is  liable  as  a  partner  because  it 
can  be  made  out  that  he  has  some  remote  and  perhaps  infinitesimally 
small  interest  in  the  profits  of  a  business  or  transaction,  wholly  independent 
of  all  other  circumstances  and  considerations,  I  am  not  prepared  to  as* 
Bert.    It  has  been  decided  that  a  person  who  shares  in  the  gross  profits 
of  a  trade,  is  not  a  partner :  Pott  v.  Eyton,  8  G.  B.  82  (E.  0.  L.  B.  vd.  54). 
Baron  Parke  also  is  reported  to  have  stated  this  to  be  the  law,  in  summing 
up  the  case  of  Heyhoe  v.  Surge,  9  0.  B.  440  (E.  G.  L.  R.  vol.  67).   For  my 
own  part,  I  am  unable  to  comprehend  why  a  man  is  a  partner  if  he  share  in 
the  net  profits,  but  is  not  a  partner  if  he  share  in  the  grvsB.    In  the 
same  case,  the  learned  Baron  is  reported  to  have  said  *^  that  a  person 
who  shares  net  profits  is  prim&  facie,  to  be  considered  a  partner."     My 
impression  is,  that  this  is  the  correct  rule  of  law  upon  the  subject.     In 
the  case  of  Heyhoe  t;.  Burge,  the  jury  found  that  the  defendant  had  en- 
tered into  a  contract  whereby  he  became  entitled  to  one-fourth  of  the 
clear  or  net  profits  of  a  transaction :  but  Baron  Parke  did  not  state  the 
law  to  be,  that  this,  without  anything  more,  made  him  a  partner ;  and  I 
collect  that  the  Gourt  of  Gommon  Pleas  entertained  the  same  view ;  for, 
the  following  passage  occurs  in  the  judgment  in  banc, — ^*  The  argument 
tamed  so  much  on  the  question  whether  the  instrument  alone  (viz.  that 
giving  to  the  defendant  one-fourth  of  the  net  profits)  was  sufficient  to 
constitute  a  partnership,  that  we  thought  there  must  be  some  misappre- 
hension as  to  the  meaning  of  the  learned  Baron's  report.     We  havej 
therefore,  referred  to  him,  and  find  that  he  intended  to  report  that  which 
he  apparently  did  report,  viz.  that  he  bad  left  the  question  to  the  jury 
*<m  the  whole  of  the  evidence, — not  leaving  it  that  that  instrument  r* ego 
constituted  a  partnership :  on  the  contrary,  he  said  it  would  not."   ^ 
And  it  seems  to  me  that  that  is  a  distinct  authority  of  Baron  Parke  and 
the  Court  of  Common  Pleas,  that  merely  taking  a  share  of  the  net  profits 
does  not  constitute  a  partnership.     A  statement  of  opinion  or  dictum 
of  Lord  Chief  Justice  De  Grey,  in  Grace  v.  Smith,  2  Sir  W.  Bla.  998,  is 
one  of  the  earliest  usually  cited  upon  this  subject.     He  says,  ^'  If  one 
takes  part  of  the  profit,  he  takes  a  part  of  the  fund  on  whioh  the  creditor 
of  the  trader  relies  for  his  payment."     In  Waugh  v.  Carver,  2  H.  Bio* 
235,  Lord  Chief  Justice  Eyre  says :  "  Upon  the  authority  of  Grace  v. 
Smith,  he  who  takes  a  moiety  of  all  the  profits  indefinitely,  shall  by  ope- 
ration of  law  be  liable  for  the  losses, — ^upon  the  principle,  that,  by  taking 
a  part  of  the  profits,  he  takes  from  the  creditors  a  part  of  that  fund  which 
is  the  proper  security  to  them  for  the  payment  of  their  debts."    The  same 
reason  for  the  rule  is  given  by  Lord  Chief  Justice  Tindal,  in  Pott  v*  Eyton, 
8  C.  B.  82  (E.  C.  L.  R.  vol.  64). 

It  is  to  be  observed  that  this  reason  is  quite  inapplicable  to,  and  has 
BO  bearing  upon,  the  present  ease ;  for,  the  creditors  of  Messrs.  Smitk 
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were  not  entitled  under  the  composition  deed  to  one  farthing  until  all  the 
creditors  of  The  Stanton  Iron  Company,  including  the  plaintiff,  were 
paid  their  demands. 

With  my  view  of  the  true  legal  ground  for  the  present  decision,  it  would 
be  out  of  place  here  to  pursue  the  subject  further.  I  would  merely 
observe  that  the  well  established  non-liability  of  the  master  and  seamen 
of  whaling  ships,  who  are  paid  according  to  the  profits,  aeems  inconsistent 
with  the  abstract  rule  which  I  have  mentioned.  I  think  it  is  no  answer 
to  say  that  it  is  a  mode  of  remunerating  services.  In  very  many  partner- 
ships, all  that  a  partner  brings  into  the  concern,  is,  his  intellect,  his  know- 
*'S641  ^®^S^*  ^^^  experience,  and  his  ^energy  and  industry, — a  contribu- 
-^  tion  to  the  common  interest,  it  may  be,  more  valuable  than  any 
money  capital,  however  large. 

For  these  reasons,  I  think  the  plaintiff  has  failed  to  establish  the  lia- 
bility of  the  defendant  Wheatcroft ;  and,  the  contract  alleged  being  a  joint 
one,  that  the  judgment  below  for  the  plaintiff  ought  to  be  reversed. 

CoLBRiDQE,  J. — My  brothers  Erie  and  Crompton  concur  in  the  opinion 
I  am  about  to  read. 

This  was  an  appeal  from  a  judgment  of  the  Court  of  Common  Pleas 
on  a  rule  to  enter  the  verdict  for  the  plaintiff:  and  I  am  of  opinion,  upon 
consideration,  that  their  decision  ought  to  be  affirmed,— speaking,  how- 
ever with  unfeigned  distrust  of  my  judgment,  in  the  divided  state  of  the 
court. 

The  facts  of  the  case  are  stated  very  fully  in  the  Common  Bench 
Reports,  VoL  18,  p.  617,  and  need  not  be  now  repeated  here.  Two  ques- 
tions were  raised  upon  them  in  the  argument  before  us, — ^the  first,  whether, 
under  the  deed,  by  which  two  persons  of  the  name  of  Smith  conveyed  all 
their  property  to  trustees  for  the  benefit  of  creditors  executing  the  deed, 
the  defendants,  who  were  among  such  creditors,  were  partners  in  the  con- 
cern carried  on  by  the  trustees  under  the  provisions  of  the  deed, — and, 
secondly,  if  they  were  so,  whether  they  were  liable  as  acceptors  of  the 
bills  of  exchange  on  which  the  present  action  is  brought,  the  acceptances 
being  by  ^'  The  Stanton  Iron  Company,"  and  that  being  the  name  under 
which,  in  compliance  with  the  stipulations  of  the  deed,  the  trustees  carried 
on  the  concern,  and  had  accepted  the  bills  in  payment  of  goods  supplied 
to  it. 

According  to  the  provisions  of  the  deed,  the  trustees  are  not  simply  to 
wind  up  the  concern,  but  to  carry  it  on  indefinitely,  under  the  name  of 
*5651  '^  '^^^  Stanton  Iron  ^Company ;"  and  all  necessary  powers  for  this 
-I  purpose  are  conferred  on  them.  They  may  procure  new  leases  of 
the  premises, — erect  new  works, — ^purchase  new  machinery,  implements, 
live  and  dead  stock, — employ  managers,  &c.  They  are  to  divide  the 
net  income  arising  from  the  business  so  carried  on  rateably  amon^  the 
creditors :  and,  after  the  satisfaction  of  all  these,  there  is  an  ultimate 
trust  for  the  Messrs.  Smith,  their  executors  and  assigns. 

It  appears  to  me,  that,  although  the  primary  object  of  the  trust  is 
undoubtedly  the  payment  of  the  creditors,  yet  the  deed  is  very  distinguish- 
able from  an  ordinary  winding-up  deed.  In  such  a  deed,  powers  to  trade 
temporarily,  and  carr^  on  the  business,  might  properly  be  given  as  ^- 
cillary  to  the  main  objects, — the  collecting  in  of  debts,  disposing  of  the 
stock,  and  winding  up  the  concern.  But,  under  this  deed,  a  trading 
concern  is  created|  from  the  profits  of  which  the  debts  are  to  be  paid : 
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and  it  is  qaite  consistent  with  the  provisions  of  it,  that  the  concern  may 
neTsr  be  wound  up,  but,  when  the  profits  have  paid  off  the  creditors,  the 
whole  may  be  restored  again  in  full  activity  to  the  Messrs.  Smith,  for 
whom  meantime  the  trustees  are  substituted  in  the  management.  But, 
farther,  in  the  discharge  of  their  dutv,  the  deed  places  the  trustees  under 
the  control  of  the  general  body  of  creditors,  who  may  alter  the  trusts 
and  provisions  of  .the  deed  at  their  pleasure. 

This  being  the  nature  of  the  deed,  it  seems  to  me  perfectly  clear  that 
the  trustees,  if  they  stood  alone,  would  form  a  trading  partnership ;  and, 
as  they  do  not  stand  alone,  but  are  representatives  and  agents  of  the  credi- 
tors generally,  and  as  these  last  are  intended  to  share  in  the  net  profits 
of  the  concern,  up  to  the  extent  of  their  several  claims  on  the  Messrs. 
Smith,  it  is  equally  clear,  and  stands  on  the  most  undoubted  law,  as  it 
seems  to  me,  that  these  last  are  partners  as  against  third  ^persons,  and 
liable  as  such  to  those  who  supply  the  money  or  the  goods  by  means  r^egg 
of  which  the  trade  is  carried  on  and  the  profits  earned.  '- 

This  principle  of  law  was  applied  by  the  Court  of  Queen's  Bench,  in 
Owen  V.  Body,  5  Ad.  &  E.  28  (E.  G.  L.  R.  vol.  81),  6  N.  &  M.  448  (E. 
C.  L.  B.  vol.  86),  to  a  deed  not  so  strong  as  the  present,  and  recognised 
by  the  Court  of  Common  Pleas,  in  Janes  v.  Whitbread,  11  C.  B.  406 :  nor 
was  the  principle  itself  disputed  in  the  argument  before  us ;  but  it  was 
said  not  to  be  applicable  to  a  case  where  the  net  income  was  shared  only 
for  the  purpose  ^  liquidating  old  debts.  This  seems  to  me,  as  regards 
third  parties,  an  immaterial  distinction :  if  creditors  take  into  their  own 
hands  the  concern  of  their  debtor,  and  carry  it  on  with  a  view  to  profit, 
they  are  as  much  receiving  the  profits  of  that  concern  when  they  apply 
them  to  wipe  off  their  outstanding  claims,  as  if,  no  such  existing,  they 
had  purchased  the  concern  from  a  solvent  trader ;  and  they  ought  to  be 
equally  responsible  to  the  parties  from  whom  they  procure  goods,  or  whom 
they  employ  for  the  purpose  of  making  those  profits.  Nor  can  it  be  said 
that  the  trustees  in  this  case  are  the  trustees  of  the  Smiths  only,  that 
they  carry  on  the  business  for  them  only,  and  that  the  creditors  are  in 
the  light  only  of  persons  who  have  advanced  money  to  the  concern  for 
the  purpose  of  carrying  it  on,  and  who  are  to  be  repaid  from  the  concern, 
but  have  no  interest  in  the  rising  or  falling  of  the  returns. 

This  was  the  view  taken  of  this  deed,  certainly,  by  the  Master  of  the 
Rolls,  in  re  Stanton  Iron  Company,  25  Law  Journ.  Ch.  142 :  but  with  all 
the  respect  which  I  entertain  for  that  learned  judge,  I  am  unable  to  agree 
with  it.  The  trustees  seem  to  me  manifestly  the  representatives  of  the 
creditors :  they  act  for  them,  and  under  their  control ;  and  the  trust  for 
the  Messrs.  Smith  is  not  concurrent  with  or  over-riding  that  for  the  credi- 
tors, but  arises  only  when  the  trusts  for  the  creditors  '''are  entirely  r^egy 
satisfied, — at  which  time  the  control  also  of  the  creditors  will  cease,  ^ 
and  a  new  state  of  things  begin. 

If  the  body  of  creditors  had  been  small,  so  that  they  could  have  carried 
on  the  concern  themselves  without  the  intervention  of  anv  trustees,  and 
they  had  done  so,  the  case  would  have  been  substantially  the  same  as 
now, — ^bttt,  could  any  one  of  them  then  have  denied,  in  respect  of  a  per- 
son with  whom  the  Stanton  Iron  Company  dealt,  that  he  was  a  partner 
in  the  concern,  because  he  was  only  getting  back  his  debt,  and  because 
the  Messrs.  Smith  were  to  come  in  again  when  the  whole  debt  was  re- 
couped f 
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The  second  question  seems  to  me  involved  in  the  first.  The  qnestion 
18,  who  are  The  Stanton  Iron  Company  ?  If  the  trustees  do  but  represent 
the  creditors,  that  is,  manage  the  concern  for  them,  and  hand  over  to 
them  the  profits,  then,  as  against  those  with  whom  they  deal,  the  creditors 
are  the  company.  It  does  not  follow,  that,  inter  se,  and  for  all  purposes, 
they  are  so,  or  that  the  trustees  can  bind  them  by  the  use  of  the  name 
for  purposes  foreign  to  those  for  which  they  are  authoriaed  to  act; 
but  this  is  a  limitatiou  common  to  all  partnerships,  and  incident  to  the 
principle  of  agency  and  authority,  oa  which  aU  partnership  liability 
depends. 

The  condttsion  to  which  I  come  will  not  produce  any  of  the  iiM»n- 
venient  consequences  dwelt  on  in  the  argument ;  for,  the  clauses  in  the 
deed  on  which  I  rely  are  by  no  means  necessary  to  the  formation  of  i 
perfect  deed  of  assignment  for  the  purpose  for  which  deeds  of  this  kind 
are  usually  framed ;  and,  if  it  were,  that  is  to  say,  if  all  assignments  of 
trading  concerns  for  the  benefit  of  creditors  necessarily  involved  an  inde* 
finite  carrying  on  of  them,  it  would  be  still  more  inconvenient,  because 
*5681*  ^^^^  nnjust,  that  the  new  creditors  ^should  not  be  able  to  havo 
^  recourse  for  satisfaction  of  their  debts  to  those  whom  they  snpply 
with  goods,  and  who  reap  profit  from  the  use  of  the  goods  so  supplied. 

For  these  reasons,  I  think  the  judgment  ought  to  be  affirmed. 

The  court  of  iq>peal  being  thus  equally  divided  in  opinion,  the  mppetl 
failed,  and  the  judgment  of  the  Court  of  Common  Pleas  so  far  renamed 
undisturbed. 

BoviU^  Q.  C,  inquired  whether  the  court  would  give  any  direction  as 
to  the  costs. 

CoLERiDaE,  J. — ^We  certainly  should  not  think  of  giving  costs. 

Some  discussion  then  ensued  with  reference  to  a  case  of  Blackwell  v. 
Wheatcroft,  which  was  an  action  for  goodi  sold  and  delivered  to  The 
Stanton  Iron  Company,  and  in  which  the  Court  of  Queen's  Bench  had 
decided  in  accordance  with  the  view  taken  by  the  Court  of  Common 
Fleas,  and  the  case  had  stood  over  to  await  the  decision  in  Hickman  v. 
Cox ;  whereupon  Martin,  B.,  observed, — '^  Before  you  agree  to  be  bound 
in  that  case  by  the  decision  of  this,  you  had  better  consider  whether  an 
entirely  different  question  is  not  raised  there.  I  considered  the  mattff 
a  good  deal,  and  I  thought  that  case  had  no  bearing  on  this.  It  raises 
a  totally  different  question." 


The  principal  case  now  stands  for  argument  in  the  House  of  Lords. 

The  reporter  has  been  informed  that  the  question  whether,  under  the 
*5691  ^^^^^^3^^i^<^^9>  ft^  appeal  to  the  *  House  of  Lords  was  warranted 
^  by  the  statute  (17  &  18  Vict.  c.  125,  ss.  34,  35),  was  discussed 
before  Bramwell,  B.,  at  Chambers,  and  that  the  learned  Baron,  after  full 
deliberation,  decided  that  it  was.  See  Levy  v.  Green,  30  Law  Times 
241,  where  it  was  held  by  the  Court  of  Queen's  Bench  that  there  is  a 
right  of  appeal  under  these  sections,  if,  upon  a  motion  to  enter  a  nonsuit 
or  verdict,  or  for  a  new  trial,  the  rule  drops  in  consequence  of  the  judges 
being  equally  divided  in  opinion, — the  failure  of  the  appeal  being  con- 
sidered, upon  a  liberal  construction  of  the  statute,  to  be  equivalent  to  the 
rule  being  discharged 
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S«ren  indiyiduals  associated  UiemseWes  together  for  the  formation  and  working  of  a  mine 
apon  the  cost-hook  principle,  and  issued  a  prospectus  descrihing  the  company  as  having  a 
capital  of  12,000/.,  in  12,000  shares  of  II.  each,  to  be  paid  upon  allotment;  and  setting  forth 
the  usnal  reports  of  the  mining  captain  that  the  mine  was  in  fVdl  operation,  and  stating  that 
the  money  was  to  be  paid  to  Messrs.  L.  k  Co.,  the  bankers  of  the  company.  The  plaintiff 
applied  for  and  obtained  an  allotment  of  fifty  shares,  and  paid  501.  to  L.  A  Co.,  who  gave 
him  a  receipt  describing  that  snm  as  having  been  received  by  them  for  the  company.  The 
plaintiff,  having  afterwards  discovered  that  not  more  than  1436  shares  had  ever  been  sub- 
scribed for  or  paid  upon,  brought  an  action  against  the  directors  to  recover  back  his  deposit, 
on  the  ground  of  failure  of  consideration  :*-Held, — affirming  the  judgment  of  the  Court  of 
Common  Pleas, — ^that  a/2  the  directors  were  liable,  notwithstanding  the  account  at  the 
bankers'  was  kept  in  the  names  o/ftwe  of  Hkem  only. 

This  was  an  appeal  by  all  the  above-named  defendants  except  Johns, 
under  the  provisions  of  the  Gommon  Law  Procedure  Act,  1854  (17  &  18 
Vict.  c.  125),  against  the  decision  of  the  Court  of  Common  Pleas  dis- 
charging a  rule  whereby  it  was  ordered  that  the  plaintiff  should  show 
cause  why  the  verdict  found  for  him  on  the  trial  of  this  cause  should  not 
be  set  aside,  and  instead  thereof  a  verdict  be  entered  for  the  defendants, 
on  the  ground,  that,  in  the  case  of  a  cost-book  ^company,  the  r^eiro 
plaintiff  is  not  entitled  to  recover  the  price  of  his  shares,  or  his  ^ 
deposit,  notwithstanding  all  the  shares  have  not  been  subscribed  for; 
and  on  the  ground  that  there  was  no  evidence  against  two  of  the  defend- 
ants, Willingale  and  Weatherley :  see  18  C.  B.  728. 

The  case  stated  for  the  opinion  of  the  court  of  error,  was  in  substance 
as  follows : — 

The  action  was  brought  to  recover  50Z.  for  money  alleged  to  have 
been  received  by  the  defendants  for  the  plaintiff's  use,  being  the  amount 
alleged  to  have  been  paid  by  the  plaintiff  to  the  defendants  on  the  allot- 
ment to  him  of  fifty  shares  in  the  Perran  Wheal  Alfred  Copper  and 
Lead  Mining  Company.  The  defendant  Henry  Johns  did  not  appear, 
and  the  plaintiff  signed  judgment  against  him  by  default  pursuant  to 
the  33d  section  of  the  Common  Law  Procedure  Act,  1852.  The  other 
defendants  appeared,  and  pleaded  never  indebted,  on  which  issue  was 
joined. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  Hilary  Term,  1856,  when  the  jury  found  a  verdict  for  the  plaintiff 
for  50Z.,  under  the  direction  of  the  learned  judge,  who  reserved  the 
points  upon  which  the  said  rule  to  show  cause  was  afterwards  granted, 
as  aforesaid. 

The  following  evidence  was  given  at  the  trial : — 

The  plaintiff  produced  a  prospectus,  and  proved  that  it  was  published 
and  issued  by  the  authority  of  all  the  defending  defendants.  This  pro- 
spectus was  read  in  evidence,  and  was  as  follows : — 

"  Perran  Wheal  Alfred  Copper  and  Lead  Mine, 
'^  Perranzabuloe,  Cornwall. 

"  Held  under  lease  for  twenty-one  years,  at  a  royalty  of  1  /  18th. 

''  Capital  12,000!.,  in  12,000  shares  of  12.  each ;  to  be  paid  on  allot- 
ment. 

*^  To  be  amducUd  on  the  coeirhook  principle. 
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*571]  *^^  IHreetars  and  managing  e&mmiUee, 

''  William  Goslett,  Esq.,  82  South  Molton  Street,  Oxford  Street 
^'  William  Holgate,  Esq.,  Staines,  Middlesex. 
'^  Henry  Johns,  Esq.,  68  Upper  Thames  Street. 
*^  Samuel  Kinffchnrch,  Esq.,  7  Alfred  Place,  Bedford  Square. 
<<  John  Peter,  Esq.,  81  Great  St  Helen's. 
*'  Thonuu  WUlingaUj  Esq.,  Phoenix  Wharf,  Wapping. 
'^  Samuel  Weatkerlejfj  Esq.,  New  Gross. 

**  Bankern. 
*^  Sir  J.  W.  Lubbock,  Bart.,  Foster  k  Co.,  11  Mansion  House  St, 
London. 

^*  Brokers. 
**  Greorge  Batters,  Esq.,  26  Throgmorton  Street,  London. 
"  William  Froom,  Esq.,  27  Change  Alley,  Cornhill. 

"  Solicitor, 
^^  Chester  Cheston,  Esq.,  1  Winchester  Buildings,  Old  Broad  Street, 
City. 

*^  Managing  Agent 

'^  Captain  John  Dayies,  St  Agnes. 

"  Secretary, 

"  Mr.  William  Battye. 

<<  Offices,  88  Great  Winchester  Street 

"  Pbospectus. 

*^  This  company  is  formed  for  the  purpose  of  working  the  Penran 
Wheal  Alfred  Copper  and  Lead  Mine,  in  the  parish  of  Perranzabuloe, 
in  the  county  of  Cornwall.  This  extensive  sett  is  situate  about  three- 
quarters  of  a  mile  south  of  the  Great  Perran  St  George  Mine,  so  cele- 
brated for  the  production  of  copper ;  the  cross  courses  of  which  run  into 
and  pass  through  this  mine. 

"  The  strata  is  a  light  blue  killas  highly  mineralized,  and  very  eonge- 
i^^noi  °^A^  ^^  mineral  deposits ;  and  several  ^champion  lodes  of  great 
-■  promise  are  known  to  be  within  its  boundaries. 

*^  Operations  in  this  mine  were  commenced  by  a  company  about  forty- 
two  years  ago;  and  a  cross-cut  adit  or  drift  extended  upwards  of  150 
fathoms,  for  the  purpose  of  intersecting  and  draining  the  lodes.  l%e 
first  lode  thus  intersected  was  driven  on  for  several  fathoms,  and, 
although  only  a  few  fathoms  deep,  produced  several  tons  of  rich  copper 
ore :  but  the  parties,  having  very  limited  means  at  their  command,  were 
unable  to  erect  suitable  machinery  for  properly  developing  its  resources; 
and  ultimately  they  abandoned  the  mine. 

"  Other  important  discoveries  have  since  been  made  in  driving  the 
adit :  two  copper  lodes  south  of  the  shaft,  called  The  Wheal  Prosper 
lodes,  were  cut  and  driven  through,  and  show  excellent  copper.  A  lesd 
lode  also  further  south  has  been  cut,  and  excellent  silver  lead  broken 
therefrom. 

*^  The  present  proprietors  took  possession,  and  commenced  working 
on  the  1st  of  January,  1858,  under  lease  from  Sir  R.  Vyvyan,  Bart, 
for  twenty-one  years  from  December  last,  at  the  moderate  royalty  of 
1 1 18th ;  and  since  that  period  have  built  most  substantially  an  engine- 
house,  boiler-house,  stack,  &c.,  and  procured  from  Messrs.  Sandys, 
Yyvyan  k  Co.  a  new  80-inch  cylinder  steam-enginci  which  was  set  te 
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work  on  the  26th  of  February  last,  and  is  of  ample  power  for  efficient^ 
working  the  mine. 

*'  The  engine-shaft  is  noir  being  sunk  on  the  course  of  the  lode^  bj 
nine  men,  at  81.  per  fathom.  The  lode  is  about  four  feet  wide,  and  of 
great  promise,  being  composed  of  beautiful  friable  quarts,  prian,  iron 
pyrites,  blende,  and  copper  ore.  It  has  a  declination  southward  of  six- 
teen inches  in  the  fathom,  and  will  form  a  general  junction  with  the  two 
other  champion  lodes  seen  in  the  adit  south  of  the  shaft,  at  about  thirty 
fathoms  below  the  present  bottom,  which  can  be  reached  at  a  r^eiro 
^moderate  expense :  and  there  is  no  doubt  that  at  this  junction  ^ 
Tery  large  deposits  of  ore  will  be  found. 

^^  The  directors  have  agreed  with  the  proprietors  for  the  purchase  of 
this  mine,  and  all  the  machinery  and  works  thereon,  clear  of  all  costs 
up  to  Slst  of  March ;  and  the  proprietors  have  agreed  to  take  shares 
for  the  full  amount  of  their  interest  in  the  mine,  and  have  further 
agreed  that  one-fourth  of  such  shares  shall  remain  in  the  hands  of  the 
directors  until  the  mine  shall  have  been  brought  into  a  dividend-paying 
8tate. 

"Applications  for  shares  to  be  made  to  the  secretary,  at  the  office  of 
the  company,  where  specimens  of  the  ore  may  be  seen,  and  at  the  broker8\ 

"  Reports. 
«  *  Perran  Wheal  Alfred,  19th  March,  1858. 
"  ^  I  have  great  pleasure  in  informing  you,  that,  since  resuming  the 
sinking  of  the  shaft,  the  copper-lode  has  considerably  improved,  and 
that  there  is  every  prospect  of  getting  into  a  good  course  of  ore  in  a  few 
fathoms'  sinking.  The  lode  in  the  bottom  of  the  shaft  is  four  feet  wide, 
and  well  defined ;  and,  although  only  ten  fathoms  from  ^  grass,'  is  orey 
throughout;  and  I  believe  that  every  stone  broken  from  the  lode  producea 
copper-ore ;  indeed,  I  never  saw  better  indications  so  near  the  surface, 
nor  prospects  more  cheering. 

"  *'  The  next  copper  lode  south  of  the  shaft  is  only  nine  feet  distant, 
and  is  evidently  throwing  off  its  branches  and  mineralizing  the  strata 
dividing  the  two  lodes.  On  sinking  five  or  six  fathoms  deeper,  we  shaH 
cross  cut  to  this  lode,  to  ascertain  which  is  the  most  productive. 

"  *  The  lead  lode  is  also  of  great  promise ;  and,  to  convince  ^ou  of  ita 
productiveness,  we  employed  two  men  on  Thursday  last  to  sink  on  it 
under  adit.  Samples  of  the  ore  I  hope  to  send  you  on  Wednesdav:  but 
nothing  more  can  be  done  on  this  lode  advantageously  till  rods  and 
pump-work  are  connected  to  the  engine. 

(Signed)        "  *  Jomi  Davibs.' 

*^'  Extract  from  report  of  Captain  W.  Hooper.  r'^574 

^  ^  I  beg  to  transmit  to  you  the  following  report  of  the  above  ^ 

mine,  which  I  have  carefully  inspected.    The  locality  in  which  the  mine 

is  situate  is  of  established  reputation  for  mining,  being  in  the  vicinity  of 

Perran  Wheal  George,  Wheal  Leisure,  and  other  mines,  which  have  all 

paid  large  dividends,  and  having  its  lode  parallel  with  theirs :  and,  as  far 

ts  surface  appearances  can  be  held  to  be  indicative  of  a  mine's  meritSi 

everything  m  the  present  instance  is  of  a  decidedly  favourable  characteri 

while  the  undereround  indications  are  so  promising  as  to  convince  every 

practical  miner  tnat  this  mine  will  realise  the  most  sanguine  expectations. 

^'  ^  The  lodes  vary  from  three  to  five  feet  wide,  composed  principally 

of  a  beautiful  quarti,  for  the  most  part  compact,  but  in  a  lesser  degree 
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,  porous  and  friable,  containing  a  number  of  crystalline  fissures  studded 
Vith  rich  cubes  of  sulphurate  of  copper:  and  the  lode  altogether  is 
.80  thickly  impregnated  with  these  ores  as  to  make  it  extremely  difScult 
to  break  a  stone  not  bearing  a  portion  of  them.  The  lodes  also  carry 
mundic,  sulphurate  of  zinc,  chlorite,  &c.  The  gozzan  is  rich  and  con- 
genialf  bearing  beautiful  stones  of  copper-ores. 

'^ '  One  very  important  feature,— -perhaps  the  most  important, — is,  the 
contiguity  of  three  copper  lodes,  which,  according  to  their  ascertained 
underlie  at  the  adit  level,  will  form  a  junction  at  about  thirty  fathoms 
under  the  adit. 

^'  ^  The  continuous  and  effectual  prosecution  of  the  engine-shaft  to  this 
level  will  without  doubt  speedily  place  this  mine  in  that  position  of  value 
which  its  present  appearances  and  discoveries  so  strongly  indicate. 

'^ '  To  the  south  of  these  lodes  is  a  silver  lead  lode,  traversing  the  sett, 
from  which  various  quantities  of  silver-lead  have  been  raised.  The 
gozzan  on  this  lode  is  very  fine,  and  the  country  around  it  characteristi- 
jtn^jfi-i  cally  congenial  for  large  deposits  of  this  mineral.  ^Accompanj- 
J  ing  this  lode  is  a  beautiful  flookan  one  foot  wide.  By  a  run  of 
fiat  rods  from  the  engine,  this  lode  could  be  well  tried,  and  in  all  proba^ 
bility  would  yield  profitable  returns :  and  I  have  no  hesitation  in  statmg, 
that,  when  properly  developed,  Perran  Wheal  Alfred  will  prove  a  per- 
manent and  valuable  undertaking. 

(Signed)        "  *  W.  Hooper.' 

It  was  proved  that  the  directors  and  managing  committee  named  in 
the  above  prospectus  were  the  defendants. 

It  was  also  proved  that  the  plaintiff  applied  for  shares  about  the  2l8t 
of  April,  1858,  through  seeing  the  prospectus,  by  a  letter  bearing  that 
date,  and  signed  by  hun,  which  was  put  in,  and  of  which  the  following 
is  a  copy : — 

'^To  the  committee  of  management  of  the  Perran  Wheal  Alfred 
Copper  and  Lead  Mining  Company. 

^^  Gentlemen, — ^be  pleased  to  allot  me  one  hundred  shares  in  this  com- 
pany :  and  I  undertake  to  accept  the  same,  or  any  less  number  you  may 
allot  me,  according  to  the  rules  and  regulations  of  the  cost-book,  and  to 
.pay  the  deposit  thereon." 

Fift^  shares  in  the  company  were  allotted  to  the  plaintiff.  The  plain- 
tiff paid  50Z.,  being  the  deposit  on  the  said  fifty  shares,  to  Sir  J.  W. 
Lubbock  &  Co.,  the  bankers  mentioned  in  the  prospectus,  and  received 
from  them  a  receipt,  of  which  the  following  is  a  copy: — "Perran  Wheal 
Alfred  Copper  and  Lead  Mining  Company.  Bankers'  receipt  No.  27. 
London,  May  8d,  1853.  Received,  on  account  of  the  above  company^ 
fifty  pounds.  Sir  John  William  Lubbock  &  Co.  T.  Harding.  This 
receipt  will  be  exchanged  for  certificates  at  the  company's  office,  of  which 
due  notice  will  be  given." 

Two  or  three  months  afterwards,  the  plaintiff  exchanged  the  said 

.bankers'  receipt  for  certificates  signed  by  the  secretary  named  in  the 

l^bove  prospectus,  and  by  the  defendants  uoslett  and  Kingchurch,  which 

**67<51  ^®^®  P^^  *^^  *°^  revi,d.     They  were  in  the  following  form,  chang- 

-^  ing  the  numbers  only : — 

"  The  Perran  Wheal  Alfred  Copper  and  Lead  Mining  Companyi 

"  Perranzabuloe,  Cornwall. 
;  ^'  Conducted  on  the  coet-book  principle. 
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^^  In  12,000  parts  or  shares,  of  1/.  each. 
«  No.  6671  to  6680. 
*^  The  holder  of  this  certificate  [blank  left  for  name]  is  entitled  to  ten 
parts  or  shares  in  the  above  company,  to  be  held  eubject  to  the  rules  and 
regulattofiM  of  the  $aid  company. 

"W.  GOSLETT  1    T^•       i. 

"  S.  KiNGCHURCH   ;  I>^'«<5tors. 

«  W.  Battyb,  Sec. 

''  N.  B.  The  holder  of  this  certificate  may  at  any  time  require  the 
above  shares  to  be  registered  in  his  name  in  the  cost-book,  at  the  office 
of  the  company." 

Not  more  than  1485  shares  in  the  said  company  h€id  ever  heen  sulh 
scribed  for  or  paid  upon  before  or  after  the  company  commenced  business* 

At  a  meeting  of  shareholders  held  on  the  5th  of  April^  1854,  at 
which  the  plaintifi*  was  not  present,  a  resolution  was  carried,  to  dissolve 
the  company. 

The  plaintiff  received  a  letter  siened  by  William  Battye,  secretary  to 
the  company,  of  which  the  foUowmg  is  a  copy,  on  or  about  the  date 
thereof: — 

'« Gt.  Winchester  St.  24th  August,  1854. 
"  Perran  Wheal  Alfred. 

"  Sir, — I  beg  to  inform  you  that  a  special  meeting  of  shareholders  in 
the  above  mine  will  be  held  here  on  Monday,  the  4th  of  September,  at 
1  o'clock,  for  the  purpose  of  considering  the  propriety  of  selling  the 
mine,  machinery,  &c.,  and  to  make  an  order  for  the  sale,  and  for  the 
appropriation  of  the  money." 

*A  special  meeting  was  held  in  pursuance  of  the  above  notice  ri^^nn 
(but  not  attended  by  the  plaintiff),  at  which  a  resolution  was  ^ 
passed  to  sell  the  mine,  machinery,  &c. ;  and  which  were  after:vftrds 
accordingly  sold. 

The  plaintiff  called  William  Battye  as  a  witness,  who  stated  that  he 
was  the  secretary  to  the  said  company :  and,  on  cross-examination,  he 
stated  that  he  was  acquainted  with  cost-book  mines ;  that  it  was  usual  to 
begin  with  less-  than  the  capital  paid  up  ;  and  that  they  sometimes  began 
with  a  very  smaU  part  of  the  capitaL  On  his  re-examination,  he  stated, 
that  he  had  been  concerned  in  twenty  or  thirty  cost-book  mines ;  that 
they  always  told  subscribers  that  the  capital  was  not  paid  uVy  when  they 
began  working:  and,  on  further  cross-examination,  the  witness  stated 
that  they  frequently  began  working  with  part  of  the  capital,  without 
notice  to  the  subscribers*  This  witness  also  proved  that  meetings  of  the 
directors  of  the  company  were  held  on  the  18th  of  April,  1853,  and  on 
the  2d  of  May,  12th  of  May,  26th  of  May,  and  9th  of  June  following ; 
and  that  the  directors  present,  and  the  proceedings  at  such  meetings, 
were  correctly  entered  in  the  minute-book,  which  was  put  in  and  read, 
and  was  as  follows  : — 

"  At  a  meeting  of  directors  of  Perran  Wheal  Alfred  Mine,  held  at 

the  oflSces  of  the  company.  No.  33,  Great  Winchester  Street,  on  Monday, 

the  18th  of  April,  1853,  present,  Messrs.' William  Holgate,  Henry  Johns, 

C.  Chester,  John'Peter,  8.  Weatherley,  S.  Kingchurch,  Wiljiam  Goslett, — 

"  The  minuted  of  the  last  taneeting  held  4th  April,  were  read. 

"Besolved, — th&t  the  prospectus  be  inserted  in  the  *  Times'  and 
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^  Daily  News'   three  times,  and  in   the  ^  Leeds   Mercury*  and  'HnS 
Advertiser'  twice. 

'*  That  the  salary  of  Captain  Davies  be  six  guineas  per  month,  com- 
mencing  1st  April." 

*^781       *"-A.t  a  meeting  of  directors  of  Perran  Wheal  Alfred  Mine. 
-'  held  at  the  office,  No.  83,  Great  Winchester  Street,  on  Hondir, 
2d  of  May,  1853,  present,  Messrs.  John  Peter,  S.  Kingchnn^  Willliia 
Holgate,  George  Batters,  and  William  Froom, — 

^*  The  minutes  of  the  last  meeting,  held  18th  of  April,  were  read  and 
confirmed. 

^^  The  brokers,  Messrs.  Batters  and  Froom,  were  instructed  to  male 
a  market  for  the  shares,  and  purchase  shares  for  that  purpose/' 

"  At  a  meeting  of  directors  of  Perran  Wheal  Alfred  Mine,  held  at 
the  office  of  the  company.  No.  83,  Great  Winchester  Street,  on  Thnn- 
day,  12th  May,  1853,  present,  H.  Goslett,  S.  Kingchurch, 

'^  The  cost-sheet  was  produced,  amounting  to  97 Z.  9«.  8(2.,  for  labour 
cost,  and  457.  18«.  for  merchants'  bills;  when  it  was  ordered  thit 
checks  be  drawn  for  the  amounts. 

"  A  check  was  ordered  to  be  drawn  for  71,  4«.,  for  the  secretary's 
salary  and  petty-cash.  (Signed)        Henrt  Johhs.'' 

^*  At  a  meeting  of  directors  of  Perran  Wheal  Alfred  Mine,  held  at 
the  office  of  the  company.  No.  33,  Great  Winchester  Street,  on  Thms- 
day,  the  26th  of  May,  1853,  present,  Henry  Johns,  in  the  chair,  Jobs 
Peter,  S,  Weatherley^  S.  Kingchurch,  W.  Goslett, 

'^  The  minutes  of  the  last  meeting  were  read  and  confirmed. 

^^  The  secretary  reported  that  Mr.  WiUingale  has  9old  hu  Mentt  m 
ihe  mtntf,  and  therefore  ceased  to  be  a  director. 

^'Captain  Davies's  report  was  read,  and  received  with  much  satiafactioa. 

*^  The  Secretary  was  instructed  to  prepare  a  form  of  scrip-certificate. 
'*'5791       *^^  ^^^  following  accounts  were  presented  for  payment,  wha 
^  checks    were    ordered   to   be    drawn    for   the    same, — ^Bailj* 
Brothers,  for  advertising,  762.  13«.  4d. ;  W.  Mitchell,  do.   20L     A 
checks  was  also  drawn,  amounting  to  151.  for  the  deputation  expenses. 

(Signed)        John  Petml" 

*^  At  a  meeting  of  directors  of  Perran  Wheal  Alfred  Mine,  held  at 
the  office  of  the  company,  No.  33,  Great  Winchester  Street,  on  Thurs- 
day, the  9th  of  June,  lo53,  present,  John  Peter,  W.  Goslett,  S«  King- 
church, 

'^  The  bankers'  book  Was  produced,  showing  a  balance  in  favour  of  tlie 
inine  of  4652.  14«. 

^*  The  cost-sheet  was  produced,  amounting  to  63L  de.  8(2.  for  labour 
cost,  and  232.  18^.  lid.  for  merchants'  biUs.  Order,  that  check  be 
drawn  for  the  same. 

'^  The  secretary  laid  before  the  iaeetine  a  form  of  scrip-certificate 
for  shares.  The  same  was  approved,  and  ordered  to  be  printed  tf 
fbOoirs : — 

"1000 51 60002. 

"860 10/. 850011 

"176 201 850011 

*«  JB12,b06 

«  W.  QOBLKT." 
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The  plaintiff  also  called  as  a  witness  one  Thomas  Harding,  who 
proved  that  he  was  clerk  to  Messrs.  Lubbock  k  Co.,  the  bankers,  and 
that  the  banking  account  kept  bj  the  company  with  Messrs.  Lubbock  k 
Co.  had  been  and  was  kept  in  the  names  only  of  the  defendants  King- 
church,  Goslett,  Johns,  Peter,  and  Holgate. 

The  cost-book  of  the  company  was  also  given  in  evidence,  containing 
the  rules  and  regulations  of  the  company,  which  rules  and  regulations 
were  headed, — <' Rules  and  Regulations  of  the  Perran  Wheal  Alfred  Min- 
ing Company,  formed  or  established  22d  March,  *18f53."  The  r^ccoA 
more  material  of  these  rules  were  as  follows : —  ^ 

'^  1.  The  several  persons  whose  names  are  for  the  time  being  entered 
as  shareholders  in  the  cost-book  shall  be  partners  or  shareholders  in  a 
mining  company  formed  or  established  for  the  purpose  of  opening  and 
working  certain  mines  now  called  or  known  by  the  name  of  Perran 
Wheal  Alfred  Copper  and  Lead  Mines,  in  the  parish  of  Perranzabuloe, 
in  the  county  of  Cornwall,  and  all  other  metals  upon  or  under  certain 
lands  known  by  the  name  of  Perran  Wheal  Alfred,  in  the  parish  of  Per- 
ranzabuloe, in  the  county  of  Cornwall,  which  are  held  for  a  term  of 

twenty-one  years  from  the day  of  — ,  1868,  under  a  lease 

granted  by to  — — ,  as  trustees  for  the  company,  and  for  con- 

Terting,  manafacturing,  selling,  and  disposing  of  the  produce  of  such 
mines. 

"2.  The  name  or  style  of  the  said  company  shall  be  The  Perran 
Wheal  Alfred  Mining  Company* 

"  3.  Thie  places  of  business  of  the  said  company  shall  be  at  the  works 
at  Perranzabuloe,  at  the  offices  of  the  company.  No.  83,  Oreat  Winches- 
ter Street,  Old  Broad  Street,  London,  or  at  such  other  place  as  for  the 
time  being  may  be  the  offices  of  the  said  company  in  London. 

"  4.  The  capital  of  the  said  company  shall  be  12,000^.,  which  shall 
be  divided  into  12,000  parts  or  shares  of  12.  each,  of  which  6000  shall 
be  allotted  and  vested  to  and  in  favour  of  the  former  proprietors  of  the 
mine,  as  and  for  their  interest  therein. 

"  5.  The  trustees  of  the  said  lease  shall  when  and  if  required  by  the 
directors,  execute  a  deed  declaring  that  they  hold  the  said  mines  under 
and  by  virtue  of  such  lease  as  trustees  for  the  benefit  of  the  shareholders 
in  the  said  company,  according  to  their  respective  shares  and  interests 
therein :  and,  if  any  or  either  of  the  said  trustees,  or  any  future  trustees, 
Bhall  resign  or  die,  or  '^'become  incapable  or  unwilling  to  act,  then  r^eoi 
new  trustees  or  a  new  trustee  may  be  appointed  by  any  of  the  gen-  ^ 
eral  meetings  of  shareholders  hereinafter  provided  for,  in  the  place  of  the 
trustees  or  trustee  so  resigning  or  dying,  or  becoming  incapable  or  unwill- 
ing to  act  as  aforesaid ;  and  the  said  premises  shall  ne  forthwith  assigned 
and  vested  in  the  said  new  trustees  or  trustee  jointly  with  the  continuing 
trustee  or  trustees,  or  in  such  new  trustees  only,  as  the  case  may  require, 
at  the  expense  of  the  said  company. 

"  6.  The  said  company  is  formed,  and  the  business  thereof  shall  be 
conducted  and  carriea  on,  on  the  cost-book  principle ;  subject,  neverthe- 
less, to  suchprovisions  as  are  hereinafter  contained. 

''  7.  Mr.  William  Battve,  of  No.  88,  Great  Winchester  Street,  Old 
Broad  Street,  London,  snail  be  the  secretary  and  purser  of  the  said 
company,  subject,  nevertheless,  to  the  control  of  the  managing  commit^ 
^  or  directors,  or  of  the  shareholders  of  the  said  company. 
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^^  8.  A  committee  of  managers,  consisting  of  members  hereinafter 
called  directors,  shall  be  appointed ;  and  William  Goslett,  William  Hol- 
gate,  Henry  Johns,  Samuel  Kingchurch,  John  Peter,  Thomas  Willingaky 
and  Samuel  Wetherley,  shall  be  the  present  directors  of  the  said  company ; 

and  the  said shall  be  the  chairman  of  the  said  directors  at 

their  first  meeting :  and,  at  every  succeeding  meeting,  every  other  direc- 
tor shall  in  turn  or  rotation,  according  to  the  order  in  which  his  name 
stands  in  the  before-mentioned  list  (as  the  case  may  be),  be  and  act  as 
chairman :  and,  if  at  any  meeting  the  director  next  in  rotation  should 
not  be  present)  then  such  one  of  the  directors  as  would  be  next  in  rota- 
tion if  all  the  preceding  directors  had  served  the  office  of  chairman,  shall 
be  and  act  as  the  chairman  of  such  meeting. 

^^QQ-1  '^9.  No  person  shall  be  capable  of  being  a  director  ^unless  be 
-■  shall  hold  and  continue  to  hold  during  his  directorship  one  hun- 
dred shares  in  the  said  company.  The  certificates  thereof  shall  be  de- 
posited with  and  remain  in  the  possession  of  the  company :  and,  in  case 
any  director  shall  cease  to  hold  the  said  number  of  shares  in  the  said 
company,  or  shall  take  the  certificates  thereof  out  of  the  possession  of 
tiie  said  company,  he  shall  be  deemed  to  have  resigned  his  office  as  a 
director  from  the  time  of  his  so  ceasing  to  hold  the  said  number  of 
shares,  or  of  his  taking  the  certificates  out  of  the  possession  of  the  said 
company,  and  a  new  director  may  be  appointed  in  his  place^  as  herein- 
after mentioned. 

'^  10.  In  order  to  constitute  a  board  of  directors,  there  shall  be  three 
directors  at  th.e  least  present. 

"  11.  The  said  ■ shall  be  the  trustees  of  the  said  company, 

and  C.  Cheston,  of,  &c.,  shall  be  the  attorney  and  solicitor  of  the  said 
company. 

''  12.  Messrs.  J.  W.  Lubbock,  Bart.,  &  Co.,  for  the  time  being,  shall 
be  the  bankers  of  the  said  company ;  but  the  directors  may  from  time 
to  time,  as  and  when  they  shall  in  their  absolute  discretion  think  proper, 
change  the  bankers  of  the  said  company. 

.  '^  13.  The  directors  shall  meet  once  a  month,  or  oftener  if  they  shall 
t^ink  fit  and  proper,  for  the  purpose  of  superintending  the  afiairs  and 
concerns  of  the  said  company :  and  they  shall  have  full  power  at  any 
meeting  or  meetings  to  adopt  any  resolution  they  may  think  necessary 
for  the  benefit  of  the  said  company :  and  the  purser  and  other  officers 
of  the  said  company  shall  be  subject  to  their  discretion  and  control, 
and  shall  be  liable  to  be  removed  from  the  offices  which  they  may  hold 
in  the  said  company,  at  the  discretion  of  the  directors,  who  may  appoint 
other  persons  to  supply  the  places  of  those  who  may  be  so  removed,  or 
may  have  resigned, 

*5881  "  ^^'  ^^  ©very  meeting  of  the  directors,  the  chairman  *to  be 
-■  appointed  as  herembefore  mentioned  shall  preside ;  and  all  questions 
considered  at  every  such  meeting  shall  be  determined  by  a  majority  of 
votes,  each  member  having  one  vote :  and,  in  case  of  an  equality  of  votes, 
the  chairman  shall  have  a  casting  vote. 
:  '^  15.  A  general  meeting  of  shareholders  shall  be  held  in  the  month 

of in  every  year ;  and  the  secretary  shall  convene  such  meeting 

by  giving  seven  days  notice  at  least  of  such  meeting  to  every  shareholder, 
by  Tetter  addressed  to  him  or  her  according  to  his  or  her  description 
and  residence  in'  the  cost-book ;  which  letters  may  be  sent  by  post  ot 
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delivered  at  his  or  her  residence.  The  present  directors  shall  remain 
in  office  until  the  ordinary  meeting  of  shareholders  of  the  company,  to 

be  held  in   the  month  of  ,  1858 ;  and,  at  such  meeting,  the 

shareholders  present  personally  or  by  proxy  may  either  continut  in 
office  the  before-mentioned  directors,  or  any  number  of  them,  or  may 
elect  fresh  directors  to  supply  the  place  of  those  not  continued  in  office ; 
the  present  members  of  the  board  of  directors  being  eligible.     And,  at 

every  ordinary  general  meeting  to  be  held  in  the  month  of in 

every  jear  thereafter,  the  shareholders  present  personally  or  by  proxy 
shall  elect  directors  for  the  ensuing  year.  And,  at  every  meeting  of 
the  shareholders  of  the  company,  the  director  who  was  chairman  at  the 
last  meeting  of  the  directors,  or,  in  his  absence,  some  one  of  the  direc- 
tors, or,  in  the  absence  of  all  the  directors,  any  shareholder  to  be  chosen 
as  hereinafter  mentioned,  shall  be  chairman  of  such  meeting :  and,  in 
either  of  such  last-mentioned  cases,  such  chairman  shall  be  appointed  by 
a  majority  of  the  votes  of  the  shareholders  present  at  such  meeting. 

"  16.  The  present  directors  shall,  from  and  after  the day 

of ,  185  ,  be  entitled  to  retain  out  of  the  funds  of  the  said 

company  at  and  after  the  *rate  of per  annum,  to  be  divided  r^coj 

amongst  those  directors  who  have  attended  meetings,  and  in  pro-  ^ 
portion  to  the  number  of  their  attendances  respectively,  as  a  remunera-' 
tion  for  their  services, — the  chairman  of  each  meeting  receiving  for 
the  meeting  of  which  he  was  chairman  a  remuneration  double  of  that 
received  by  the  other  directors. 

''17.  All  the  directors,  trustees,  and  other  officers  of  the  company, 
shall  be  kept  indemnified  by  the  said  compan^r  from  and  against  all  the 
losses,  damages,  and  expenses  which  may  be  incurred  in  relation  to  the 
management  or  concerns  of  the  said  company,  except  the  same  losses, 
damages,  and  expenses  may  have  been  sustained  or  incurred  by  the 
wilful  default  or  neglect  of  the  parties  sustaining  or  incurring  the  same, 
''  19.  All  payments  due  from  ihareholders  shall  he  made  to  the  bankers 
for  the  time  being  of  the  said  company  in  London  ;  and  all  moneys  and 
securities  for  money  belonging  to  the  said  company  shall  be  paid  into 
or  deposited  in  the  nands  of  the  said  bankers,  to  the  account  of  the  direc- 
tors of  the  said  company  for  the  time  being  ;  and  all  payments  for  and 
on  behalf  of  the  said  company  exceeding  5Z.  shall  be  paid  by  check  on 
such  bankers ;  and  all  checks  for  money  shall  be  signed  by  at  least  two 
directors,  &nd  countersigned  by  the  secretary ;  and  no  such  checks  shall 
^e  signed,  except  at  a  meeting  of  directors. 

"  20.  In  case  of  the  resignation  or  death  of  any  director,  or  if  he  or 
she  shall  cease  to  hold  100  shares  in  the  said  company,  or  shall  not 
deposit  the  certificates  thereof  with  the  said  company,  or,  having  s6 
deposited  them,  shall  take  them  out  of  the  possession  of  the  said  com* 
pany,  contrary  to  the  provisions  of  rule  9,  the  vacancy  so  occasioned 
may  bo  filled  up  by  the  other  directors,  by  the  election  of  a  new  member 
M  a  director. 

"21.  The  board  of  directors,  at  their  own  instance,  *or  any  r»coe 
oncf  or  more  shareholder  or  shareholders  whose  shares  shall  ^ 

amount  to parts  of  the  whole  number  of  shares,  shall  have  the 

poorer  at  any  time  to  require  the  directors  to  convene  an  extraordinary 
^neral  meeting  of  shareholders,  which  meeting  shall  be  convened  by 
circular  letter  addressed  to  and  forwarded  by  post  to  the  shareholderSi 
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according  to  the  last  address  entered  in  the  cost-book,  and  stating  the 
object  of  such  meeting ;  and,  at  every  such  meeting  as  last  aforesaid, 
the  shareholders  then  personally  present,  or  by  proxy,  or  the  major  part 
thereof,  shall  be  at  liberty  to  amend,  alter,  or  annul,  either  wholly  or 
in  part,  any  of  the  provisions,  rules,  and  regulation^  of  the  company; 
and  to  make  any  new  or  other  rules,  regulations,  or  provisions  ia  Uea 
thereof,  which  shall  thenceforth  be  binding  upon  the  siud  company  and 
the  shareholders  thereof. 

*'  28.  The  shareholders  shall  be  at  liberty,  at  reasonable  times,  to 
inspect  the  cost-book. 

**  25.  Every  shareholder  shall  be  at  liberty,  on  giving  notice  in  writing 
to  the  purser,  for  entry  in  the  cost-book,  and  on  forfeiture  of  all  moneys 
paid  upon  his  or  her  shares,  to  relinquish  such  shares  in  the  said  eom- 
pany ;  and  thenceforth  he  or  she  shall  cease  to  have  any  interest  in, 
and  be  freed  from  all  future  liability  in  respect  of,  the  said  company: 
provided  that  no  such  relinquishment  shall  be  of  any  eflfect,  onless  and 
until  the  shareholder  so  relinquishing  his  or  her  shares  shall  have  satis- 
fied all  his  or  her  then  existing  liabilities  to  or  in  respect  of  the  said 
company." 

The  question  for  the  decision  of  the  court  of  appeal,  is, — whether  the 
said  rule  to  show  cause  ought  or  ought  not  to  have  been  made  absolute. 

If  the  court  should  be  of  opinion  that  the  said  rule  ought  to  have 
been  made  absolute,  the  said  verdict  for  the  plaintiff  was  to  be  set  aside, 
and  instead  thereof  a  verdict  entered  for  the  defendants.     If  the  court 


*5861  ^^^^^  *^  ^^  opinion  that  the  said  rule  was  properly 
•^  the  said  verdict  was  to  stand* 

The  appeal  came  on  to  be  heard  in  the  Exchequer  Chamber  on  the 
9th  of  May,  1857,  the  judges  present  being,  Oolerioge,  J.,  Wightmaa,  J., 
Erie,  J.,  Martin,  B.,  Crompton,  J.,  Bramwell,  B.,  and  Channell,  B. 

J,  H.  Hodgson  (with  whom  was  Bylen^  Serjt.),  for  the  defendants,  the 
appellants. — The  main  point  is,  whether  there  was  any  evidence  to  fix 
Willingale  and  Weatherley.  It  was  incumbent  on  the  plaintiff  to  show 
that  the  money  sowht  to  be  recovered  was  received  by  all  the  defend- 
ants. Now,  as  to  Willingale,  there  is  no  evidence  at  all.  He  never  was 
present  at  any  meeting  of  the  directors :  the  only  circumstance  which 
can  at  all  affect  him,  is,  the  prospectus,  which  seems  to  have  been  issued 
with  his  authority.  The  mere  fact  of  his  name  appearingas  a  director 
in  the  prospectus,  clearly  does  not  render  him  liable.  The  argument 
and  the  decision  on  this  point  in  the  court  below  rest  upon  the  fact  that 
the  prospectus  directs  the  payments  to  be  made  to  Lubbock  k  Go.  as 
the  bankers  of  the  company,  and  that  the  bankers  gave  a  receipt  for  it 
as  for  money  received  on  account  of  the  company ;  Willes,  J.,  in  par« 
ticular,  observing  that  it  was  matter  of  indifference  in  whose  names  the 
account  was  kept  in  the  books  of  the  bankers.  Assuming  but  not  admit- 
ting that  to  be  so,  it  still  leaves  untouched  the  question  as  to  who  con- 
stituted the  company.  The  facts  in  Bumside  v.  Dayrell,  3  Exch.  224,t 
6  Railway  Gases  67, — ^which  was  not  cited  in  the  court  below, — are 
remarkably  coincident  with  those  of  the  present  case.  There,  an  allottee 
in  a  projected  railway  company  had  paid  his  deposit  into  the  bank  named 
in  the  prospectus,  wiich  had  been  eireulated  hy  the  defendant' %  eanetum^ 
*5871  ^^^  name  appearing  therein  ^as  one  of  the  provisional  committee, 
-I  and  as  cfauurman  of  the  oemmittee  of  management;  but  the 
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defendant  had  not  personally  superintended  the  allotment  of  shares,  and 
had  taken  no  active  part  in  the  concern,  and  had  been  present  once 
only  at  any  meeting,  when  he  acted  in  the  capacity  of  chairman,  bnt 
dissented  from  the  proceedings :  and  it  was  held,  in  an  action  by  the 
plaintiff  against  the  defendant  for  the  recovery  of  his  deposit,  on  the 
abandonment  of  the  scheme,  that  the  defendant  was  not  liable.  [Mar* 
TIN,  B. — Did  the  court  there  suggest  by  whom  the  money  was  received?] 
No.  In  giving  judgment.  Pollock,  C.  B.,  says :  ^'  The  defendant  can 
only  be  liable  oecause  he  was  the  person,  or  one  of  the  persons,  to  whom 
the  deposit  was  paid.  There  was  no  evidence  that  such  was  the  case  in 
the  present  instance.  The  defendant  never  acted  at  aU,  except  by  once 
attending  a  meeting  as  chairman,  and  hy  concurring  in  the  circulation 
of  the  prospectus.  The  attendance  on  the  8d  of  November  has  nothing 
to  do  with  this  part  of  the  case :  the  prospectus  only  points  out  the 
course  to  be  pursued  by  the  parties  desirous  of  getting  snares,  namely, 
by  application  to  the  provisional  committee,  if,  acting  on  this,  the 
plaintiff  applied  to  A.,  B.,  and  C,  three  members  of  the  provisional 
committee,  and  deposited  the  money  with  them,  this  might  bind  the 
defendant  to  permit  the  plaintiff  to  be  a  member  of  the  company  when 
formed,  but  it  does  not  make  the  defendant  liable  for  money  not  paid  to 
nim,  when  the  project  has  failed.  The  plaintiff  must  recover  back  his 
money  from  the  parties  to  whom  it  was  paid.  Although  the  money  was 
paid  to  the  bankers  named  in  the  prospectus,  it  was  not  paid  to  the  use 
of  the  defendant,  nor  was  there  any  proof  that  the  defendant  ever 
received  or  could  have  received  any  part  of  it.  There  was  no  evidence 
that  he  was  one  of  the  persons  in  whose  name  the  account  was  opened 
vith  the  bank  where  the  money  *was  kept/'  ^'  There  is  no  differ-  r^iroo 
eace,  as  far  as  the  defendant  is  concerned,  between  the  case  of  ^ 
money  received  by  other  members  of  the  provisional  committee,  and 
goods  furnished  by  order  of  other  members  of  the  committee.  The 
parties  paying  the  money  must  look  to  those  Xo  whom  they  paid  it,  as 
tradesmen  fiirnishing  goods  must  look  to  the  parties  by  whom  they  were 
ordered,  or,  if  credit  was  given,  they  must  prove  that  it  was  with  the 
sanction  of  those  whom  they  seek  to  charge."  [Martin,  B. — That  case 
was  decided  just  after  the  turning  of  the  tide  in  the  provisional  commit- 
tee casea.]  It  has  never  been  overruled*  [Erlb,  X,  referred  to  Wontner 
V.  Shairp,  4  C  B,  404  (K  G.  L.  B.  vol.  56).  Bbamwell,  B.— To 
whom  is  the  plaintiff's  letter  of  application  for  shares  addressed  ?J  To 
the  committee  of  management.  [GoLSRinQB,  J. — Of  whom  Willingale 
is  one.  Bbamwell,  B. — ^WiUingale  issues  ^  prospectus*  in  which  he  is 
called  a  director.  Surely  that  is  prim&  facie  evidence  that  he  is  ft 
director.^a)  CoLBRinaB,  J. — The  receipt  of  the  money  *by  the  r^ccoo 
bankers  is  a  receipt  on  apcount  of  the  compaAy<.    Bramwbll,  B.  ^ 

(a)  See  Droaet  «.  Tajlor,  16  0.  B.  §tl  (B.  C.  L.  B.  toI.  81).  A  oompany  wm  projeetod  for 
tb«  working  of  mines  ia  Belginm.  A  prospectas  wm  printed,  describing  the  objects  of  tha 
Ufoeiationy  naaiing  A.,  B.,  0.,  and  D.  as  directon,  and  Messrs.  Martin,  Stone  A  Co.  as  tha 
beakers  of  tke  oompanj,  and  stating  that  '<  the  deposits  would  be  retamed  in  fbll,  withont  an/ 
dedaotion  for  preliminary  expenses,  in  the  eyent  of  the  non-proseeution  of  the  company."  la 
an  action  by  an  allottee  of  600  shares,  to  recorer  back,  on  the  abandonment  of  the  projec%  th« 
3602.  paid  by  him  thereon  to  Ifartin,  Stone  3t  Co.,  the  plaintiif,  in  order  to  show  B.  to  hare  been 
a  director,  preyed  that  he  was  seen  ten  or  tweWe  times  at  the  oAoes  of  the  company,  and  twica 
is  the  directors'  room ;  that  he  tooli  some  of  the  prospectuses  for  the  purpose  of  drculatioa 
■■Mgst  his  acquaintance  j  and  that  kis  name  appeared,  with  the  others,  at  the  head  of  thf 
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-^Suppose  the  money  had  been  paid  at  the  office  of  the  companj,  five 
only  of  the  directors  being  present, — ^woold  a  payment  to  those  five  be 
a  payment  to  all  the  directors  ?]  No  doabt,  it  would  be  assumed  to  have 
been  received  by  all.  [Martin,  B. — It  is  immaterial  to  whom  the  money 
is  paid,  provided  it  was  paid  in  the  manner  directed  by  Willingale.] 
There  was  no  evidence  that  Willingale  ever  sanctioned  the  issuing  of  the 
letter  of  allotment.  As  he  never  acted,  and  the  account  to  which  the 
money  was  paid  was  not  in  his  name,  it  is  submitted  there  was  no  evi- 
dence to  show  that  the  money  was  either  expressly  or  impliedly  received 
by  him. 

Then,  as  to  the  other  point.  It  cannot  be  disputed,  that,  in  general, 
one  who  takes  shares  in  a  public  company  which  is  to  consist  of  a  given 
number  of  subscribers  and  amount  of  capital,  may  repudiate  the  trans- 
action unless  the  whole  amount  is  raised :  but,  where  the  party  knows  at 
the  time  he  subscribes  his  money  that  the  undertaking  is  to  be  proceeded 
with  at  once,  notwithstanding  that  a  part  only  of  the  shares  are  disposed 
of,  the  case  is  different.  Here,  the  plaintiff  learned  from  the  prospectus 
that  the  mine  was  in  actual  work ;  and  he  must  have  known  that  his 
money  would  at  once  be  applied,  for,  unless  the  mine  continued  to  be 
worked,  and   royalties   to  be  earned,  the   mine  would   be   forfeited. 

^5901  [Bk^^^b^^9  S- — ^h^  important  ^inquiry  is,  not  whether  the 
-I  mine  was  at  work,  but  whether  the  company  was  formed.  How 
soon  may  a  company  be  said  to  be  formed  ?  As  soon  as  three  or  four 
people  have  been  induced  to  part  with  their  money?]  At  all  events,  the 
scheme  is  not  to  be  deemed  abortive  until  a  reasonable  time  for  the  for- 
mation  of  the  company  has  elapsed.  The  application  for  shares  wis 
made  on  the  21st  of  April,  1853.  The  prospectus  shows  that  the  com- 
pany was  then  established.  It  was  in  evidence  that  it  is  usual  in  the 
case  of  cost-book  companies  to  begin  with  less  than  the  whole  amount 
of  the  nominal  capital  paid  up.  Nockels  v.  Crosby,  8  B.  &  0.  814 
(E.  C.  L.  R.  vol.  10),  5  D.  4;  R.  751  (B.  C.  L.  R.  vol.  16),— which 
will  probably  be  cited  on  the  other  side, — was  the  case  of  a  tontine, 
where  all  the  subscriptions  must  necessarily  be  paid  up  before  the 
association  can  begin  its  operations.  [Martin,  B. — ^Do  you  contend 
that  there  should  be  a  new  trial  on  the  ground  that  the  question  was  not 
properly  submitted  to  the  jury  ?  or,  that  there  was  no  evidence  to  go  to 
a  jury  ?  And,  are  we  to  draw  inferences  of  fact  ?]  It  is  submitted  that 
the  question  should  have  been  left  to  the  jury.  [Goleridqe,  J. — ^What 
do  you  say  should  have  been  left  to  the  jury  upon  this  point  ?]  Whether 
the  plaintiff  did  not  authorize  the  application  of  his  money  to  the  pur- 
poses of  the  concern,  notwithstanding  that  all  the  shares  had  not  been 
allotted.  [CoLERiBGB,  J. — ^It  seems  (from  the  report  of  the  case  in  the 
court  below)  that  the  Lord  Chief  Justice  told  the  jury  that  the  circum- 
stance of  this  being  the  case  of  a  company  for  working  a  mine  on  the 

eompany'i  aeooiint  with  the  baaken.  The  pUintUf  alto  pat  in  the  banken'  pass-book,  ooa- 
taining  entries  of  receipts  of  cash  on  aooonnt  of  the  company;  bnt  there  was  aotkiiif  to 
identify  any  part  of  it  aa  the  2502.  paid  in  by  the  plaintiff.  The  pass-book  was  reoeiTed,  as 
being  eyidence  beoauie  proTed  to  hare  been  seen  in  the  hands  of  C,  one  of  the  defendants  ;— 
Held,  by  the  Exchequer  Chamber^  that  the  pass-book  was  no  eyidence  agftinst  D.,  there  being 
no  proof  of  the  aoconnt  haying  been  opened  in  his  name^  with  his  consent^  or  sabseqeenl 
aioqaiesoenoe;  and  that  there  was  no  eyidence  to  go  to  the  jury  that  D.  was  a  director  et  tbe 
^e  that  the  plaintiff  paid  the  2502.  to  MarUn,  Stone  A  Co.  And  see  U  C.  B.  487  (S.  C  L.  B» 
toL  IB). 
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cost-book  principle,  did  not  take  it  out  of  the  ordinary  rule :  and  that 
direction  is  not  now  complained  of.]  The  case  proceeded  upon  that 
assumption,  which,  it  is  submitted,  is  an  erroneous  one.  [Coleridgb, 
J. — ^For  anything  that  appears  before  us,  the  Lord  Chief  Justice  may 
have  left  the  case  to  the  jury  precisely  in  the  way  in  which  you  now 
insist  it  ought  to  have  been  left.1  *The  case  of  The  Great  Cam-  r*cQi 
brian  Mining  and  Quarrying  Company,  2  Kay  &  J.  253,  is  a  ^ 
strong  authority  to  show  that  the  plaintiff  here  has  no  cause  of  action. 
There,  a  mining  company  by  its  prospectus  and  certificates  professed  to 
be  a  company  in  30,000  shares  of  IL  each,  to  be  conducted  upon  the 
cost-book  principle :  the  directors  passed  rules,  by  one  of  which  the 
company  was  to  be  considered  as  constituted,  and  the  directors  to  be  at 
liberty  to  commence  business,  so  soon  as  one-third  of  the  shares  should 
have  been  subscribed ;  and  by  another,  that  no  person  should  be  recog* 
nbed  as  an  adventurer  in  or  entitled  to  any  benefit  from  the  company 
until  he  should  have  signed  the  rules,  and  been  duly  registered  in  the 
cost-book  as  an  adventurer :  W.  H.,  having  seen  the  prospectus,  but  not 
the  rules,  applied  verbally  and  paid  for  and  received  certificates  of 
shares  in  the  company :  the  certificates  stated  that  the  shares  were  to 
be  held  subject  to  the  rules  of  the  company :  the  company  failed :  W. 
H.  a  year  after  he  received  the  certificates  brought  an  action  to  recover 
back  his  money,  and  the  action  was  compromised :  it  was  held,  that, 
although  W.  H.  had  not  signed  the  rules,  still,  having  applied  and  paid 
for  and  accepted  the  certificates  of  shares,  he  had  authorized  the  com* 
pany  to  register  his  name  in  the  cost-book  without  his  signing  the  rules ; 
that  the  contract  was  complete;  and  that  he  was  a  *^ contributory.'' 

J.  Brown  (with  whom  was  Douglas  Br(yum\  contrtL. — If  the  learned 
judge  who  tried  the  cause  had  been  asked  to  leave  it  to  the  jury  whether 
the  case  was  varied  by  the  circumstance  of  this  being  a  cost-book  mining 
company,  he  would  have  done  so.  The  point,  however,  was,  with  the 
assent  of  both  sides,  reserved  as  a  point  of  law  for  the  consideration  of 
the  court.  [Martin,  B. — How  do  we  know,  as  a  matter  of  law,  what 
*a  cost-book  mine  is  ?]  Vice  Chancellor  Wood,  in  the  case  of  r^ccoo 
The  Great  Cambrian  Mining  and  Quarrying  Company,  expressly  ^ 
says  that  rules  peculiar  to  the  cost-book  system  must  be  proved.  And 
the  like  was  ruled  in  Barstow  t^.  Reynolds,  24  Law  Times  88,  118,  278. 
[Crompton,  J. — We  are  bound  by  the  grounds  stated  in  the  rule,  upon 
irhich  the  judgment  of  the  court  below  proceeded.]  The  authorities  are 
dear,  that  a  party  does  not  become  liable  as  a  contributory  merely  by 
teason  of  his  applying  for  shared  and  paying  the  deposit,  unless  the  com- 

{any  is  actually  mrmed  in  accordance  with  the  terms  of  the  prospectus. 
t  is  said  that  the  present  case  is  taken  out  of  the  ordinary  i*ule,  because 
the  plaintiff  must  have  known  when  he  subscribed  his  money  that  the 
mine  was  to  commence  working  at  once.  That,  however,  is  a  fallacy. 
The  prospectus  shows  that  the  mine  was  being  worked  by  the  former 
proprietors ;  and  that  the  capital  required  for  the  formation  of  the  com- 
pany was  12,000Z.  In  Hutton  v,  Thompson,  8  House  of  Lords  Cases 
161, 192, — where  the  Question  was  whether  a  party  who  had  applied  for 
^hares  and  paid  a  deposit  in  a  company  which  was  provisionally  registered, 
W  was  never  finally  established,  was  liable  as  a  contributorv, — ^the  Lord 
Chancellor  said :  <' The  case  of  Nockels  v.  Crosby,  3  B.  &  C.  814  (E.  C. 
jL.  R.  vol.  10),  5  D.  &  B.  751  (S.  C«  L.  R.  voL  16),  long  ago  decided 
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that  the  prelio^Bary  expenses  of  an  abortive  scheme  must  be  borne  bj 
the  projectors,  and  cannot  be  thrown  upon  those  who  agreed  to  become 
shareholders  in  a  projected  company  which  was  never  established." 
That  has  been  acted  upon  over  ana  over  again.    So,  in  Ashpitel  r.  Ser- 
combe,  5  Exch.  147,  162,t  Patteson,  J.,  in  delivering  the  jadgment  of 
the  Exchequer  Chamber,  says :  ^'  There  seems  to  be  no  doubt  that  the 
plaintiff,  having  paid  his  money  for  shares  in  a  concern  which  neyer 
*5981  ^^°^^  ^^^  existence,  or  a  scheme  which  was  abandoned  before  it 
-'  *was  carried  into  execution,  has  paid  it  on  a  consideration  which 
has  failed,  and  may  recover  it  back  as  nioney  had  and  received  to  his 
use,  unless  he  can  be  shown  to  have  consented  to  or  acquiesced  in  the 
application  of  the  money  which  the  directors  have  made."    Then  it  is 
said  that  there  was  no  evidence  to  fix  Willingale  with  the  receipt  of  the 
iponey,  his  name  not  appearing  at  the  head  of  the  account  at  the 
bankers* :  and  Burnside  v.  Dayrell,  8  Exch.  224,t  6  Railway  Gases  67, 
was  relied  on.     That  case,  however,  is  inconsbtent  with  Moore  v.  Gar- 
wood, 4  Exch.  681,t  which  more  nearly  resembles  this  case.    There,  the 
deposit  was  paid  into  one  of  the  banks  mentioned  in  the  prospectus  of 
the  con^pany,  on  accoupt  of  the  company,  and  to  their  credit,  the  defend- 
ant being  i^  member  of  the  managing  and  also  of  the  provisional  com- 
mittee :  and,  upon  application  by  the  plaintiff  for  a  return  of  his  deposit^ 
he  received  from  the  attorney  of  the  company  an  answer  to  the  effect 
that  arrangements  for  that  purpose  were  oeine  made ;  and  it  was  held, 
that  there  was  evidence  th^t  tne  money  was  had  and  received  by  the 
defendant     [Erlb,  J. — The  account  here  was  kept  in  the  names  of  five 
of  the  directors  only.     CaoMPTOsr,  J.-r-Parties  paying  in  money  would 
suppose  they  were  paying  it  to  the  credit  of  the  companjf,  though,  for 
their  own  purposes,  they  chose  to  keep  the  account  m  the  names  of  a 
certain  number  of  directors  only.]    The  prospectus,  which  was  issued  by 
^1  the  directors,  contains  an  express  authority  for  the  payment  of 
deposits  to  the  credit  of  the  company  with  the  bankers.    And  by  the 
rules  of  the  company,  the  general  control  over  the  funds  at  the  bankers' 
i^  ffiven  to  all  the  directors, — ^s^e  rule  12. 

Modgion  was  heard  in  reply.  Cur.  adv.  vult. 

*5941       ^CoLSBiDQB,  J.,  now  delivered  the  judgment  of  the  court : 

-^  This  was  an  appeal  from  the  judgment  of  the  Court  of  Common 
Pleas  upon  a  rule  to  enter  a  verdict  for  the  defendants ;  and  the  rule  was 
granted  on  two  grounds, — first,  that,  in  the  case  of  a  cost-book  company, 
the  plaintiff  is  not  entitled  to  recover  the  price  of  his  shares,  or  lus 
deposit,  if  all  the  shares  have  not  been  subscribed  for, — and  secondly, 
that  there  was  no  evidence  i^gainst  two  of  the  4efendant8,  Willingale  and 
Weatherley. 

The  Court  of  Common  Pleas  discharged  $be  rule ;  and,  it  having  bean 

granted  on  those  two  ground%  we  are  limited  to  the  consideration  of 
liose  only,  and  are  of  opinion  that  the  defendants  failed  on  both,  and 
that  the  court  therefore  rightly  discharged  the  rule. 

Upon  the  first, — the  general  rule  appears  to  be  admitted,  and  the 
defendants  contend  only,  that,  the  company  being  formed  on  the  cost- 
book  principle,  it  does  not  apply.  The  question  then  arises,  on  whit 
contract  did  the  depositors  or  subscribers  for  shares  in  fact  pay  their 
money  ?  Was  it  not  that  the  receivers  should  hold  it  to  be  applied  t^ 
the  purposes  of  Ihe  projeieted  cqii^jf^jij  if,  ^d  when,  it  should  be  fairlj 
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established  ?  and,  if  it  should  not  be  established,  to  be  returned  to  them  ? 
In  other  words,  that,  in  the  event  of  the  non-establishment,  and  in  the 
absence  of  authority  to  employ  it  in  the  mean  time  otherwise,  it  should  be 
held  to  the  use  of  the  parties  paying  it  in  7  The  shares  not  being  taken 
is  one  great  and  common  cause  of  the  failure  to  establish  such  companies ; 
though  it  does  not  follow,  in  the  extreme  case  put  in  the  argument,  that 
a  concern  should  necessarily  be  deeined  abortive,  because  one  or  two,  or 
proportionably  a  few  less  than  the  stipulated  number  of  shares  should  be 
taken,  and  the  company  goes  on  notwithstanding.  Here,  a  great  pro- 
portion of  the  shares  were  not  taken:  and  the  concern  was  in  fact 
^abandoned.  There  would,  therefore,  have  been  ample  evidence  r^cgr 
in  an  ordinary  case  to  warrant  the  jury  in  finding  that  the  state  ^ 
of  facts  had  arisen  on  which  the  deposits  ought  to  be  returned.  Nor  are 
we  aware  of  anything  in  the  cost-book  principle  which  ought  to  affect 
this  conclusion.  It  is  true  that  the  mine  had  been  at  work  some  years 
ago,  and  also  that  the  proprietors  fi*om  whom  the  company  at  the  time 
of  issuing  the  prospectus  had  agreed  to  purchase  it,  were  at  the  date  of 
such  agreement  in  the  course  oi  mining  operations,  or  the  preparation 
for  them ;  but  it  does  not  therefore  follow  that  the  subscribers  must  be 
taken  to  have  authorized  the  directors  to  expend  their  money  in  con* 
tinning  such  operations,  so  long  as  the  share-list  remained  to  a  consider- 
able extent  unfilled,  and  while  it  was  uncertain  whether  it  would  ever  be 
filled  up,  and  the  concern  really  establbhed.  This,  however,  was  for 
the  jury. 

On  the  second  question,  we  think  that  the  prospectus  issued  by  the 
authority  of  all  the  defendants,  and  the  rules  and  regulations,  were  evi- 
dence against  all  that  money  for  shares  might  be  properly  paid  to  the 
bankers  named  in  the  prospectus,  and  in  the  rules  and  regulations,  as 
the  agents  of  the  directors.  These  bankers  gave  receipts  as  for  the  com- 
pany ;  and,  though  they  entered  the  moneys  received  to  an  account  in 
the  names  of  particular  directors,  this  could  not  affect  the  right  of  the 
parties  paying  them  in.  That  was  an  act  between  the  bankers  and  the 
directors  subsequent  to  the  paying  in,  with  which  those  who  paid  in  had 
no  concern.  We  think,  therefore,  that  the  defendants  were  responsible 
to  the  depositors  for  the  moneys  so  paid  in.  On  both  grounds,  therefore, 
ve  think  that  the  judgment  should  be  affirmed. 

It  is  right  to  state  that  my  Brother  Wightman  must  not  be  understood 
u  taking  part  in  this  judgment.  Judgment  affirmed. 


♦SAMPSON  »•  HODDINOTT.(a)    Nav.iS.  [*696 

Errob  upon  a  judgment  of  the  Court  of  Common  Pleas, — 1  C.  B.  N«  S. 
490  (E.  C-  L.  B.  vol.  87). 
Judgment  affirmed  (without  argument),  hf  consent. 

(a)  The  deftndant  being  the  tiiioTiiig  pvty,  the  nfcmei  df  the  piftlniiff  and  deftadsiii  it  Ihe 
PtoMvdittgt  In  wmn,  in  ihi»,  m  In  Ihe  nesct  eiie,  Were  rtMfMii.  Ihe  lepoiter  hai,  howerer, 
theeght  h  mom  «orfeet  to  ^eeerih^  the  elMiie  by  iU  originid  Mb,  the  Oemmon  Lew  Prooednre 
Aot,  186S,— 1ft  «  16  Viet  e.  76,  ■.  14S,— hnrlng  aboUihed  writt  of  error,  mad  deelnied  that "  the 
ftoeeoding  to  error  shaU  be  a  step  %n  ikt  coum," 

The  AhM  lh6^aV«itoBt  «aMHtint)r  ^iwnXlM  ia  ^praottM  "iM  ttgifd  to  tfptirif  andar  the 
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Common  Law  Procedure  Act,  1854, — 17  A  18  Vict  e.  125,  at.  84,  et  aeq.  SoiiMitimm  tbe  origi. 
nftl  title  of  the  caase  is  prcserred  throaghoat,  whieherer  side  may  be  the  appdlant*  ■■  a 
Roberts  r.  Eberberdt,  antd,  p.  482,  and  Hickman  r.  Cox,  anti,  p.  523,  and  sometimes  tiba  naassi 
of  the  parties  an  reyersed. 

The  ease  which  started  in  the  court  below  as  Hiokman  e.  Cox  and  Wheatcroft,  beeaatt  in  ths 
House  of  Lords  "  Wheatoroft  and  Blackwell  and  Smith," — the  parties  having  arranged  to  take 
the  opinion  of  the  court  of  ultimate  appeal  in  another  case  arising  out  of  the  same  deed,  vhieh 
inyolTod  a  claim  for  goods  sold  and  deliyered  as  well  as  upon  a  bill  of  exehange. 

The  more  convenient  course  in  tJute  oases  obyiouslj  would  be,  to  Intitnle  them  as  all  other 
appeals  hare  usnalljr  been  intituled, — <<Bberhardt»  appellant,  Roberts,  respondent,"  for  iBataces. 


*5971  SHEEHY  v.  THE  PROFESSIONAL  LIFE  ASSURANCE 

COMPANY.    Nov.  28. 

The  43  O.  3,  c.  53  (Irish),  s.  8,  provided  that,  whenever  it  appeared  to  the  court  out  of  whisk 
the  process  issued  that  all  due  diligence  had  beeta  «sed  to  have  the  process  pcraonallj  served, 
yet  that,  under  the  special  cireumstances,  appearing  to  the  oonrt  by  affldavit»  it  waa  impos- 
sible to  procure  personal  service,  it  should  be  lawful  for  the  oonrt  to  substitatc  suck  other 
kind  of  service  as  to  them  should  seem  fit. 

The  8th  section  of  the  13  A  14  Vict.  (Irish)  c  18,  in  the  ease  of  eorporationa,  providaa  Ibr  s«- 
vico  upon  corporate  bodies  having  a  known  and  responsible  officer  or  agent,  by  aarviag  woA 
agent,  and  authorises  the  plaintiff,  in  default  of  appearance  by  the  defendants^  npoa  affidavit 
of  such  service,  and  of  the  publication  of  a  notice  of  the  issuing  of  the  writ  in  the  Dahlia 
Gazette  and  in  a  local  newspaper,  to  enter  an  appearance  and  proceed. 

And  the  9th  section  enables  the  court  or  a  Judge,  where  it  is  made  to  appear  that  tha  defondaat 
has  not  been  personally  served,  and  that  due  and  proper  means  were  used  to  serve  the  writ, 
"  or  that  such  defendajoit  resides  out  of  the  jnrisdietion  of  the  eonr^  and  can  be  property 
served  through  or  upon  any  agent,  or  has  removed  to  avoid  service,  or  on  any  other  good 
and  sufficient  grounds,"  to  authorize  such  substitution  of  service  through  the  post-offee,  or 
in  such  manner  as  to  them  or  him  shall  seem  fit. 

A  writ  of  summons  issued  out  of  the  Court  of  Queen's  Beneh  in  Ireland,  alter  the  pastiag  ef 
the  last-mentioned  act,  against  an  ineorporated  joint  stock  eompany  registered  and  eaxiyiag 
on  business  in  I«ondon,  and  also  carrying  on  business  by  one  R.,  an  agent,  in  Dabliny  wai^ 
under  an  order  of  the  court  for  substituted  service,  served  by  delivering  a  copy,  with  a  eopy 
of  the  order,  to  the  Dublin  agent,  R.,  and  by  sending  similar  copies  by  post,  addwsiii  to 
the  company's  agent  at  their  office  in  London.  An  appearanee  was  afterwards,  by  leave  ef 
the  court,  entered  upon  such  service,  and  judgment  signed  against  the  company : — 

Held, — affirming  the  judgment  of  tho  Court  of  Common  Pleas, — that  an  action  might  be  naia* 
tained  upon  such  Judgment  in  the  courts  of  this  country ;  there  being  nothing  to  show  that 
it  was  contrary  to  natural  Justice,  or  pronounced  without  Jurisdiction. 

Error  upon  a  judgment  of  the  Exchequer  Chamber,  affirming  a  judg- 
ment of  the  Court  of  Common  Pleas,  in  an  action  upon  a  judgment  of  the 
Queen's  Bench  in  Ireland,  and  also  for  costs  of  an  order  maae  in  the  suit 
there, — the  original  action  being  brought  upon  a  policy  effected  with  the 
defendants  as  hereinafter  stated. 

In  January,  1852^  the  defendants,  a  joint  stock  company  duly  registered 
pursuant  to  the  statute  7  &  8  Vict.  o.  110,  carried  on  the  business  of 
life  assurance  in  London  under  the  style  of  The  Professional  Life  Assu- 
rance Company,  their  principal  office  being  at  No.  76,  Cheapside,  Lon- 
don, where  one  Edward  Baylis  was  their  manager,  secretary,  and  actnaiy. 
They  likewise  had  an  agent  in  Dublin,  named  Ramsay,  who  was  em- 
ployed to  obtain  life  assurances  for  them  there. 

On  the  15th  of  January,  1852,  the  plaintiff  commenced  an  action 

against  the  company  in  the  Court  of  Queen's  Bench  in  Ireland,  upon  a 

*5981  P^^^^y  ^^  insurance  effected  *with  them  through  their  Dublin  agent^ 

^  and  on  the  saipaa  day  a  copy  of  the  writ  of  summona  was  nm^ 
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upon  Ramsaj  by  one  Egan,  a  messenger.  No  notice  of  the  issuing  of 
that  writ  was  ever  given  or  inserted  in  the  Dublin  Gazette,  or  in  any  of 
the  local  newspapers  in  the  county,  city,  or  district  in  which  the  defend- 
ants resided  or  carried  on  business,  or  in  which  Ramsay  resided  or  car- 
ried on  business,  as  required  by  the  13  &  14  Vict.  c.  18,  the  act  then  in 
force  for  the  regulation  of  process  and  procedure  in  Ireland.  * 

On  the  16th  of  January,  upon  the  motion  of  the  plaintiff,  founded  on 
an  affidavit  of  service  by  Egan,  an  order  was  made  by  the  Court  of  Queen*« 
Bench  in  Ireland,  that  service  of  the  writ  upon  the  defendants,  by  de- 
livering a  copy  of  the  writ  and  of  the  order  to  Ramsay,  and  sending 
copies  thereof  through  the  post  to  the  London  agent,  should  be  deemed 
good  service. 

On  the  19th  of  January,  Egan  served  papers  purporting  to  be  copies 
of  the  writ  and  order  (but  which  papers  in  fact  were  not  true  copies,  the 
word  "  Life"  being  omitted  therefrom  respectively  in  the  description  of 
the  company)  upon  Ramsay,  and  sent  true  copies  of  the  writ  and  order 
through  the  general  post,  in  a  letter  addressed  to  Baylis  at  the  company's 
office  in  Lonaon. 

On  the  29th  of  January,  upon  an  affidavit  by  Egan  of  the  due  service 
of  the  writ  and  order,  an  order  was  made  by  the  Irish  court  that  the 
plaintiff  might  enter  an  appearance  for  the  defendants,  therein  described 
as  ''The  Professional  Assurance  Company."  An  appearance  was  accord- 
ingly entered  by  the  plaintiff;  and,  on  the  4th  of  February,  a  declara- 
tion was  filed,  and'on  the  16th  judgment  was  signed  for  want  of  a  plea. 

On  the  21st  of  February,  an  application  was  made  on  behalf  of  the 
defendants  to  the  Court  of  Queen's  Bench  in  Ireland,  to  set  aside  the 
appearance  and  declaration,  on  the  ground  of  irregularity :  but  the  rule 
was  refused,  with  costi. 

*This  action  was  commenced  on  the  above  judgment,  and  on  r^ccno 
the  order  for  costs,  on  the  18th  of  December,  1852.  The  de-  ^ 
fendants  pleaded  never  indebted,  and  also  a  special  plea  alleging  that 
they  never  were  served  with  process  in  the  original  action,  that  the 
appearance  w^as  irregularly  entered  for  them  by  the  plaintiff,  and  judg- 
ment signed  against  them  when  they  were  not  within  the  jurisdiction  of 
the  Irish  court,  and  had  not  been  served  with  any  summons  or  process 
to  appear  to  the  action.  To  this  plea  the  plaintiff  replied  the  order  for 
substituted  service,  and  the  service  under  it.  The  defendants  rejoined 
that  they  were  at  the  time  the  order  was  obtained  a  corporation  aggre- 
gate within  the  intent  and  meaning  of  the  13  &  14  Vict.  c.  18,  and  that 
the  order  was  obtained  upon  an  amdavit  representing  that  Ramsay  was 
an  agent  of  the  company  within  the  act,  whereas  in  fact  he  was  not  such 
agent.  The  plaintiff  surrejoined,  setting  forth  the  affidavit  and  the  order 
for  substituted  service,  and  averring  that  the  affidavit  was  true.  To  this 
the  defendants  demurred ;  and  they  also  joined  issue. 

The  demurrer  was  argued  in  the  Court  of  Common  Pleas,  in  Trinity 
Term,  1853,  before  Jervis,  C.  J.,  Maule,  J.,  Cresswell,  J.,  and  Williams, 
J.,  when  judgment  was  given  for  the  plaintiff,  on  the  ground  that  the 
plea  did  not  show  that  the  defendants  had  not  notice  of  the  writ.  See 
the  report,  13  C.  B.  787  (E.  C.  L.  R.  vol.  76). 

The  issues  of  fact  came  on  for  trial  at  the  sittings  after  the  same 
term,  when  the  facts  were  stated  in  a  special  verdict,,  which  came  on  for 
argument  in  the  Court  of  Common  Pleas  in  Trinity  Term,  1857 ;  and  the 
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court,  after  time  taken  to  consider,  gave  judgment  for  the  plaintiff  on 
the  first  count,  and  for  the  defendants  on  the  second.   See  2  C.  B.  (N.  S.) 
211  (E.  0.  L.  R.  vol.  89). 
The  defendants  thereupon  brought  error  in  the  Exchequer  Chamber, 

*6001  ^^^  ^^^  ^^^  ^^^  came  on  for  ^argument  before  Coleridge,  J^ 
y  Erie,  J.,  Martin,  B.,  Crompton,  J.,  and  Watson,  B. 
The  grounds  of  error  were, — ^^  That  the  judgment  declared  on  iru 
irregularly  obtained  in  the  Court  of  Queen's  Bench  in  Ireland,  and  iras  s 
nullity  as  against  the  defendants, — that  the  defendants  were  not  properly 
served  with  the  writ  or  a  copy  of  the  writ  of  summons  issued  in  the  action 
in  which  the  judgment  was  signed  in  Ireland,— that  the  name  of  the  con- 
pany  in  the  writ  of  summons  so  issued  differed  from  the  registered  namf; 
of  the  defendants, — ^that  Ramsay  was  not  such  an  agent  of  the  companj 
in  Ireland  as  the  act  of  13  k  14  Vict.  c.  18,  for  the  regulation  of  process 
and  practice  in  Ireland  contemplated,  upon  whom  a  writ  of  Bummona 
issued  against  the  defendants  could  be  served,-^that  Baylis  was  not  and 
is  not  shown  to  be  or  to  have  been  the  '  London  agent'  of  the  company 
mentioned  in  the  order  of  the  Court  of  Queen's  Bench  in  Ireland  of  the 
16th  of  January,  1852, — that  it  does  not  appear  that  any  copy  of  the 
writ  of  summons  issued  in  the  Irish  court,  or  of  the  order  of  the  court, 
was  ever  served  upon  or  ever  reached  Baylis,  or  the  London  agent  of 
the  company, — that  the  order  of  the  Court  of  Queen's  Bench  in  Ire- 
land, of  the  16th  of  January,  to  substitute  service,  was  not  intituled 
or  made  in  the  action  there  pending  against  the  defendants, — ^that  no 
copy  of  the  writ  of  summons  was  served  upon  Ramsay,  pursuant  to 
the  order  of  the  16th  of  January,  1852, — that  no  appearance  waa  pro- 

Eerly  entered  for  the  defendants  in  Ireland, — ^that  tnere  was  not  and 
ad  not  been  any  sufficient  or  any  notice  of  the  issuing  of  the  writ  of 
summons  in  the  Dublin  Gazette  and  one  local  newspaper,  as  required  by 
the  act, — that  there  was  no  affidavit  of  any  such  notice  as  required  by 
the  8th  section  of  the  statute, — that  there  was  not  and  is  not  any  sucli 
judgment  against  the  defendants,  and  binding  upon  them  in  this  action, 
*6011  *^  mentioned  in  the  first  count, — that  no  action  lies  upon  the 
J  order  or  rule  declared  on  in  the  second  count  of  the  declaration, — 
that  there  was  no  rule  or  order  made  against  the  defendants  in  their 
registered  name,  or  at  all,  so  as  to  bind  them, — that  the  9th  section  of 
the  act  does  not  apply  to  a  corporation  at  all,  and  at  all  events  not  to  a 
corporation  out  of  Lreland, — that  the  8th  section  of  the  act  does  not 
apply  to  proceedings  against  the  defendants'  company, — ^that  the  defend- 
ants company  is  not  a  company  or  corporation  within  the  jurisdiction  of 
the  court  m  Ireland, — ^that  there  was  not  and  is  not  any  such  secretary 
or  officer  of  the  defendants  as  contemplated  by  the  8th  section  of  the 
act  above  referred  to, — ^that  there  could  be  no  service  on  any  such  officer 
within  the  meaning  of  that  section, — that  the  48  O.  8,  c.  53,  is  not  appli- 
cable to  this  case,  and  the  judgment  in  Ireland  cannot  be  sastained  by 
virtue  of  such  act, — that  the  Court  of  Queen's  Bench  in  Ireland  had  no 
jurisdiction  to  authorize  an  appearance  to  be  entered  for  the  defendants, 
nor  had  that  court  jurisdiction  to  give  judgment  agiunst  the  defendants, 
or  to  make  such  rule  or  order  as  in  the  declaration  mentioned,— and 
that,  even  if  they  could  have  had  such  jurisdiction  under  the  act  referred 
to,  there  were  conditions  precedent  to  such  jurisdiction,  which  bad  aol 
beien  complied  with  or  observed.*' 
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Botfill,  Q.  C.  (with  whom  was  BykSj  Serjt.),  for  the  defendants. — The 
main  question  arises  upon  the  issue  on  never  indebted.     The  judgment 
upon  which  this  action  is  brought  is  obtained  against  the  defendants,  a 
corporation  established  in  London,  where  they  have  an  ofSce  and  an 
agent.     It  appears  also  by  the  special  verdict  that  the  defendants  car- 
ried on  business  likewise  in  Dublin,  where  they  had  an  agent  named 
Ramsay.     A  writ  of  summons  having  issued  against  the  *defend-  r^/>Ao 
ants  in  the  Court  of  Queen's  Bench  in  Ireland,  the  service  was  ^ 
effected  by  delivering  a  copy  to  Ramsay,  the  agent  in  Dublin,  and  by 
sending  another  copy  by  the  general  post  addressed  to  Mr.  Baylis,  the 
agent  of  the  defendants  in  London,  at  their  principal  office.     I4o  notice 
of  the  issuing  of  the  writ  was  given  in  the  Dublin  Gazette  or  in  any 
local  newspaper  of  the  city  or  district  where  the  agent  resided :  but  an 
order  of  the  court  was  obtained  declaring  that  the  above  should  be 
deemed  good  service  of  the  writ  upon  the  company.     And  upon  that 
order  an  appearance  was  entered  for  the   defendants,  and  judgment 
signed.     The  question  is,  whether  that  is  a  valid  judgment,  binding  upon 
the  defendants  in  this  country.     Now,  it  is  an  indisputable  principle  of 
law,  that  no  court  can  by  its  own  inherent  power  acquire  any  jurisdiction 
beyond  the  limits  of  the  territory  in  which  it  is  established.     Even  the 
legislature  of  the  three  kingdoms  cannot  create  a  jurisdiction  over  sub- 
jects beyond  their  limits.     It  may,  indeed,  provide  for  the  service  of 
process  on  persons  abroad ;  and  a  judgment  obtained  upon  such  service 
may  be  of  force  and  efficacy  against  persons  and  property  within  the 
jnrisdiction :  but  it   can   have   no   extra-territorial  jurisdiction:    See 
Story's  Conflict,  §§  589,  556,  557.     [Martin,  B.— If  you  say  that  the 
judgment  is  a  nullity,  I  can  understand  you.]    The  first  proposition  con- 
tended for,  is,  that  there  can  be  no  jurisdiction  beyond  the  territorial 
limits,  by  means  of  a  service  such  as  this.     On  the  other  hand,  it  will  be 
insisted  that  the  Irish  court  has  acquired  a  jurisdiction  over  this  corpo- 
ration either  by  virtue  of  its  own  practice  or  by  one  or  other  of  two 
statutes, — ^the  48  6.  8,  c.  58,  or  the  18  &  14  Vict.  c.  18.     It  was  con- 
tended on  the  argument  in  the  court  below  that  the  last-n»entioned  sta- 
tute repealed  the  former:  but  the  court  gave  judgment  for  the  plaintiff  on 
the  ground  cither  that  the  8th  section  of  the  48'  6.  3^  c.  53,  *was  r^gno 
not  repealed  by  the  9th  section  of  the- 18  k  14  Viet.  c.  18,  or  that  ^ 
the  9th  section  was  complied  with.     The  case,  it  is  submitted,  is  not 
within  either  statute.     The  object  of  the  48  G.  3,  c.  53^  as  declared  by 
the  preamble,  was,  to  assimilate  as  far  as  might  be  the  process  of  the 
Irish  courts  to  that  of  the  superior  courts  of  this  country:  and  the  8th 
section  enacted,  ^^  that,  whenever  it  appeared  to  the  court  out  of  which 
the  process  issued,  that  all  due  diligence  had  been  used  to  have  the  pro- 
cess of  the  court  personally  served,  yet  that,  under  the  special  circum- 
stances of  the  case,  appearing  to  the  court  by  the  affidavit  of  the  plain- 
tiff  or  his  attorney,  or  the  attorney  emploved  for  the  purpose  of  having 
the  process  personally  served,  that  it  was  impossible  to  procure  personal 
service,  that  then  and  in  such  case  it  should  and  might  be  lawful  for  the 
court  out  of  which  the  process  issues,  to  substitute  such  other  kind  of 
Bervice  as  to  them  should  seem  fit."    In  the  first  place,  it  is  submitted 
that  that  provision  has  no  application  to  corporations  at  all.     A  corpo- 
ration could  not  be  served  vernonally :  the  only  mode  of  enforcing  its 
appearance  to  process,  was,  oy  distriagas;  and  that  mode  failed  where 
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the  corporation  had  no  land  or  goods  within  the  jurisdiction.  The  Irish 
courts  seem  to  have  assumed  that  the  8th  section  of  the  43  G.  3,  c  53, 
did  apply  to  corporations :  but  the  practice  will  not  enlarge  the  language 
of  the  act  of  parliament.  The  question  of  the  power  of  the  Imh 
courts  to  order  substituted  service  was  much  considered  in  the  case  of 
Phelan  v.  Johnson,  7  Irish  Law  Rep.  527.  Lord  Chief  Baron  Bradj, 
in  giving  judgment,  refers  to  the  statutes  then  in  force  for  regalatbg 
the  service  of  process  in  England,  12  G.  1,  c.  29,  and  5  G.  2,  c.  27,  and 
says, — ''  No  powers  are  given  by  those  statutes  to  substitute  the  service 
of  process;  in  other  respects,  they  are  analogous  to  the  43  G.  3,  c.  53; 
*f)041  ^^^  ^^^  ^^^  ^^  them  contains  very  ^remarkable  words.     It  pro- 

•^  vides,  that,  in  all  cases  where  the  cause  of  action  shall  not  amount 
to  the  sum  of  10{.  or  upwards,  and  the  plaintiff  shall  proceed  by  way  of 
process  against  the  person,  he  shall  not  arrest  the  defendant,  but  shaD 
serve  him  personallv,  within  the  jurisdiction  of  the  eourt^  with  a  copy  of 
the  process.  So  tnat,  in  that  act,  there  is  no  power  to  substitute  ser- 
vice ;  and  it  is  expressly  required  that  the  service  be  made  within  the 
jurisdiction.  That  being  the  condition  of  the  law  in  England,  the  43 
G.  3,  c.  53  (Irish),  is  now  to  be  considered.  It  is  analogous  to  the  li 
G.  1  and  the  5  G.  2  (English)  so  far  as  those  acts  prohibit  arrest  for  sums 
under  a  specified  amount,  and  in  the  mode  of  enforcing  appearances. 
The  3d  section  of  the  43  G.  8,  c.  53,  is  that  which  corresponds  with  the  2d 
section  of  the  12  G.  1,  c.  29 ;  but  it  omits  those  remarkable  words,  ^within 
the  jurisdiction  of  the  court.'  And  that  appears  to  have  been  done  stu- 
diously. It  is  an  omission  deserving  of  great  observation,  and  calculated 
to  raise  serious  questions  as  to  what  were  the  purposes  of  the  legislature 
in  passing  the  43  G.  3.  Consequent  on  that  omission,  there  is  in  the  4o 
G.  3  a  special  provision  which  exists  in  none  of  the  English  acts,  viz.  the 
8th  section,  which  authorizes  the  court  to  substitute  service  of  the  process. 
I  apprehend  that  for  the  last  forty  years, — I  may  say,  from  the  passing 
of  that  act, — there  has  been  a  current  of  decision,  in  this  court,  at  least, 
which  I  conceive  has  put  this  construction  upon  this  act  of  parliament^  that 
it  warrants  the  substitution  of  service  upon  a  party  not  bodily  present  ia 
this  country/'  This  court,  it  is  conceived,  will  hardly  go  along  with  the 
Chief  Baron  in  that.  He  then  goes  on — '^  In  cases  of  actions  upon  pohdcs 
of  insurance,  service  of  process  has  been  from  time  to  time  substituted 
upon  persons  acting  as  agents  of  the  insurance  company,  and  making 
this  contract  for  them ;  and  that  course  of  practice,  hitherto  undisturbed 
^60^1  *^y  ^^y  authority  or  legal  proceeding,  has  continued;  establish- 

^  ing  the  existence  of  a  power  in  the  court  to  act  in  substituting 
service  of  process  upon  persons  not  bodily  present  within  the  jurisdic- 
tion. So  that  it  occurs  to  me,  that,  taking  the  course  and  practice  of 
this  court  as  one  long  established,  it  really  comes  to  no  more  than  a 
question  of  discretion  how  far  the  court  will  exercise  the  power  given  to 
it  by  the  act ;  and  I  think  it  has  not  unwisely  considered  that  it  had  this 
power,  having  regard  to  the  omission  of  those  remarkable  words  in  the 
43  G.  3,  and  the  introduction  of  the  clause  authorizing  the  substitution 
of  service  into  it.  How  far  that  modification  of  the  English  acts  was 
made  in  the  43  G.  3,  by  reason  of  the  peculiar  circumstances  of  this 
country,  is  not  for  me  to  consider.  I  may  think  it  was  designed  to  meet 
the  circumstances  of  the  country ;  but  it  is  sufficient  to  say  that  there  is 
no  unsubstantial  ground  for  the  opinion  that  the  court  originally  was 
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right  in  assuming  that  the  act  gave  them  jurisdiction  to  substitute  service 
on  persons  not  bodily  within  the  jurisdiction/'  That  was  not,  like  this, 
the  case  of  an  attempt  to  enforce  a  judgment  so  obtained  out  of  Ireland: 
and  the  Chief  Baron  at  the  end  of  his  elaborate  judgment  has  this 
important  qualification, — ''  How  far  the  plaintiff  may  make  any  judg- 
ment he  may  obtain  in  this  case  available,  or  whether  he  can  make  it 
available  elsewhere  than  in  Ireland,  is  not  for  us  to  consider:  but,  regard 
being  had  to  the  decisions  in  England  with  respect  to  foreign  judgments, 
I  think  it  would  be  difficult  for  the  defendant  to  contend  successfully 
that  a  judgment  here  would  not  bind  him  there."  And  undoubtedly  it 
would,  if  ue  case  were  brought  within  the  words  of  an  act  of  the  impe- 
rial legislature.  [Martin,  S. — ^Do  you  contend  that  this  proceeding 
was  a  nullity  ?]  x  es.  The  case  of  The  Bank  of  Australasia  v.  Kias, 
16  Q.  B.  717  (£.  C.  L.  B.  vol.  71),  shows  that,  in  an  action  on  a  foreign 
or  colonial  '''judgment,  the  judgment  is  examinable  for  the  pur-  r4igAg 
pose  of  showing  want  of  jurisdiction,  or  that  the  defendant  was  ^ 
not  summoned,  or  that  the  judgment  was  fraudulently  obtained,  though 
it  is  not  examinable  iqK>n  the  merits,  as,  for  the  purpose  of  showing  that 
the  contract  sued  upon  was  not  made,  or  was  procured  by  fraud,  or  that 
the  judgment  was  erroneous.  It  all  comes  to  a  question  of  jurisdiction. 
[CoLERiDGB,  J. — ^The  43  G.  8,  c.  53,  aMumea  that  the  jurisdiction  exists; 
It  merely  professes  to  regulate  the  practice  of  the  court.]  To  make  this 
a  valid  judgment,  it  must  be  showu  that  the  provisions  of  the  statute 
have  been  strictly  complied  with ;  and  this  cannot  be  done.  For  instance, 
the  8th  section  requires  that  the  special  circumstances  which  are  to  set 
the  court  in  motion  shall  be  made  to  appear  by  the  affidavit  of  the  plain- 
^ffy  or  hi$  attorney y  or  the  attorney  employed  for  the  purpose  of  haviiw 
the  process  personally  served:  and  that  provision  was  not  complied  with 
here;  for,  the  only  affidavit  produced  was  that  of  a  common  process- 
server.  The  words  ^'  as  to  them  shall  seem  fit,"  do  not  empower  the 
court  to  authorize  a  service  in  a  foreign  country.  The  13  &  14  Vict.  c.  18 
virtually  repealed  and  put  an  end  to  the  powers  and  provisions  of  the 
43  G.  3,  c.  53,  at  all  events  as  to  the  new  process  established  by  that  act. 
The  title  of  the  act  is,  ^^  An  act  for  the  regulation  of  process  and  prac- 
tice in  the  superior  courts  of  common  law  in  Ireland ;"  and  the  preamble 
states  that  ^'  the  process  now  in  use  for  the  commencement  of  personal 
actions  in  Her  Majesty's  superior  courts  of  common  law  in  Ireland,  is, 
by  reason  of  its  variety,  multiplicity,  and  fiction,  inconvenient  and 
objectionable,  and  it  is  expedient,  for  the  better  administration  of  justice, 
to  establish  uniformity  of  process  and  practice  in  the  said  courts."  It 
is  impossible  in  the  face  of  that  to  say  that  all  the  old  statutes  and 


provisions 

Dwarris  on  Statutes,  2d  edit.  p.  477,  it  is  said :  '^  It  is,  as  a  maxim, 
generally  true,  that,  if  an  affirmative  statute  which  is  introductory  of  a 
new  law,  direct  a  thing  to  be  done  in  a  certain  manner,  that  thing  shall 
not,  even  although  there  are  no  negative  words,  be  done  in  any  other 
manner."  For  this  the  author  cites  Slade  v.  Drake,  Hobart  298, 
Wethen  v.  Baldwin,  1  Sid.  55,  56,  Rex  v.  Sparrow,  2  Stra.  1124,  and 
2  T.  K.  395.  Now,  here,  the  recital  of  the  13  &  14  Vict.  c.  18,  virtually 
sweeps  away  all  the  old  process,  and  all  former  statutory  provisions 
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applicable  to  it.  The  2d  section  provides  for  the  ordinary  case  of  service, 
which  must  be  personal,  and  within  the  jurisdiction  of  the  court.  The 
7th  section  provides  for  the  entry  of  appearance,  where  the  defendant 
has  been  served  personally.  Then  comes  the  8th  section,  which  proposes 
to  make  provision  for  the  service  of  process  upon  incorporated  bodies 
and  the  like,  and  which  in  substance  and  in  terms  applies  to  the  ease 
now  before  the  court :  and  that  requires  a  notice  of  the  issviDg  of  the 
writ  to  be  given  in  the  Dublin  Gazette  and  in  a  local  newspaper.  The 
argument  on  the  other  side  is,  that,  notwithstanding  that  express  pron- 
sion,  the  48  G.  8,  c.  58,  s.  8,  is  still  in  existence,  and  aathorizes  the 
court  to  substitute  service  in  any  manner  and  in  any  place  they  maj 
think  proper.  It  is  conceded  that  the  case  is  not  within  the  13  &  i\ 
Vict.  c.  18.  [CoLEBlDOB,  J. — Here  is  a  corporation,  residing,  as  far  as 
a  corporation  can  reside,  out  of  the  Jurisdiction  of  the  court,  but  havifig 
a  known  responsible  agent  within  the  jurisdiction,  through  whom  thej 
can  be  properly  served.  Suppose  there  has  been  no  personal  service, 
but  application  is  made  to  a  judge  at  Chambers  to  authorize  8ab8titnte«l 
*60R1   ^^^^^^®9  ^^^  ^  question  arises  as  to  '''whether  or  not  there  has 

•J  been  a  suflScient  notice  given  in  the  Gazette,  and  the  judge  im- 
properly decides  that  there  has  been,  and  directs  an  appearance  to  be 
entered ;  and  suppose  that  order  was  brought  for  review  before  the  Irisli 
court,  and  they  improperly  upheld  it :  could  all  that  be  ripped  up  in  a-. 
action  upon  the  judgment  in  this  country?]  It  is  submitted  that  i: 
mi^ht.  [Erlb,  J. — Do  you  contend  that  this  judgment  was  erroneous 
and  reversible  in  Ireland  ?  or  was  it  a  mere  irregularity  ?]  It  is  alto- 
gether a  nullity :  it  proceeds  upon  an  assumption  which  has  no  founda- 
tion in  fact,  viz.  that  the  requirements  of  the  statute  have  been  complied 
with.  [Erle,  J. — Where  jurisdiction  depends  upon  a  fact,  the  qnestioa 
whether  a  court  can  give  itself  jurisdiction  by  finding  the  fact,  is  one  I 
have  never  seen  decided.]  The  Court  of  Common  Pleas  decided  that  the 
case  was  either  within  the  9th  section  of  the  18  &  14  YicL  c.  18,  or 
within  the  48  G.  8,  c.  58.  There  is  nothing,  however,  in  the  former 
enactment  which  applies  to  corporations :  it  could  only  be  intended  to 
apply  to  persons  capable  of  being  served  personally:  if  it  embraced 
corporations,  it  would  virtually  repeal  the  8th  section.  This  ^Ufficultr 
was  attempted  to  be  eot  over  bv  a  reference  to  the  interpretation  clause, 
s.  51:  but  the  words  in  s.  9,  are  not  ^^  party"  and  *' person/*  bat 
*^  defendant."  Upon  this  point,  the  court  below  express  no  opinion, — 
Cresswell,  J.,  in  delivering  judgment,  observing,  that,  *^  if  it  had  been 
necessary  to  the  maintenance  of  this  action  to  say  that  the  9th  section  pre 
the  court  power  to  order  substituted  service  in  this  case,  there  would 
probably  have  been  some  difference  of  opinion  on  the  bench."  [Cols- 
RIDGB,  J. — You  are  inviting  us  to  consider  whether  that  which  was 
done  in  the  Irish  court  was  rightly  done  there.  If  this  had  been 
the  case  of  an  individual  residing  in  Ireland,  instead  of  a  cor- 
poration carrying  on  business  here,  the  question  would  have  been 
*6091   *^^^  same.     Could  the  individual  in  that  case  have  set  up  the 

-*  absence  of  natural  justice,  in  an  action  brought  upon  the  jndg> 
ment  here  ?  Eble,  J. — ^I  have  always  understood  that  the  only  groood 
upon  which  our  courts  can  refuse  to  give  effect  to  a  foreicn  judgment,  in 
that  the  whole  foundation  of  the  proceeding  in  the  foreign  court  faib.] 
The  contention  here  is,  that  the  whole  foundation  for  this  judgment  hSs^ 
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because  the  Court  of  Queen's  Bench  in  Ireland  had  no  jurisdiction. 
[Watsok,  B. — The  question  is  whether  the  proceeding  is  contrary  to 
natural  justice.]  Story,  in  §  689,  says:  "  Vattel  (B.  2,  Ch.  8,  §  84) 
lays  down  the  true  doctrine  in  clear  terms.  '  The  sovereignty  (says  he), 
united  to  domain,  establishes  the  jurisdiction  of  the  nation  in  its  terri- 
tories or  the  country  which  belongs  to  it.  It  is  its  province,  or  that  of 
its  sovereign,  to  exercise  justice  in  all  places  nnder  its  jurisdiction,  to 
take  cognisance  of  the  crimes  committed,  and  the  differences  that  arise 
in  the  country.'  On  the  other  hand,  no  sovereignty  can  extend  its  pro- 
cess beyond  its  own  territorial  limits,  to  subject  either  persons  or  pro- 
perty to  its  judicial  decisions.  Every  exertion  of  authority  of  this  sort 
beyond  this  limit  is  a  mere  nullity,  and  incapable  of  binding  such  persons 
or  property  in  any  other  tribunals."  And  Parke,  B.,  in  Jefferys  v. 
Boosey^  4  House  of  Lords  Cases,  815,  926,  says :  ''  It  is  clear  that  the 
legislature  has  no  power  over  any  persons  except  its  own  subjects,  that 
is,  persons  natural-born  subjects  or  residents,  or  whilst  they  are  within 
the  limits  of  the  kingdom.  The  legislature  can  impose  no  auties  except 
on  them ;  and,  when  legislating  for  the  benefit  of  persons,  must  primft 
facie  be  considered  to  mean,  the  benefit  of  those  who  owe  obedience  to 
onr  laws,  and  whose  interest  the  legislature  is  under  a  correlative  obliga- 
tion to  protect." 

Shiej  Serjt.  (with  whom  were  J.  A.  Buuell  and  *Finla8an)j  r^^-i  a 
eontr^(a)    The  only  question  for  the  consideration  of  Uie  court  ^ 

(a)  The  poSnU  for  arpiment  on  the  part  of  the  plAistiffi,  were  m  foUowi : — 

"I.  That  the  original  judgment  eannot  be  deemed  a  nnUitj^  unlcie  it  appear  clearly  that  it 
wu  obtained  in  a  manner  contrary  to  natoral  jnetioe ;  and  that  thii  by  no  means  appears,  for 
H  does  not  appear  that  the  defendants  had  not  notice  and  knowledge  of  the  writ  before  the 
JvdpMOt^  nor  that  they  were  not  aotoally  serred  with  it  in  time  to  appear : 

^2.  That  it  sni&eionUy  appears  that  the  defendants  had  notice  of  the  writ,  and  were  actually 
cenred  with  it  in  time  to  appear  thereto  before  the  judgment  was  signed : 

''S.  That»  according  to  the  common  law  of  England  and  Ireland,  such  serriee  as  it  appears 
took  place  conld  at  the  worst  be  only  irregular;  so  that  the  judgment  would,  unless  such 
lerrioe  wen  set  aside  for  irregularity,  be  ralid ;  and  that,  whether  it  could  be  so  set  aside,  was 
s  matter  merely  of  practice,  which  it  must  be  presumed  was  decided  according  to  the  course 
tnd  practice  of  the  court  in  Ireland,  and  on  which  there  is  by  law  no  appeal  to  the  courts  of 
thli  ooantiy : 

**L  Tkal^  area  supposing  it  necessary,  in  order  to  sustain  the  judgment,  to  hare  recourse  to 
the  statute  referred  to,  whether  Ramsay  was  an  'agent'  within  its  meaning  and  effect,  was  a 
^veition  of  fact  properly  determinable  by  the  court  in  Ireland,  and  which  it  appears  was 
determined  by  that  court,  and  which  it  must  be  presumed  was  rightly  determined : 

"5.  That,  OTen  if  the  court  can  see  that  the  question  was  wrongly  determined,  it  appears 
that  it  was  a  mere  matter  of  irregularity,  not  aJleoting  the  Talidity  of  the  judgment : 

"  6.  That  it  appears  that  the  delkndants  did  by  their  counsel  and  attorney  actually  appear  itt 
the  court  in  Ireland,  and  apply  to  set  aside  the  judgment  on  the  ground  that  notice  of  it  had 
not  been  published  in  the  Gasette,  and  did  admit  that  they  had  been  in  fkct  serred  with,  or  had 
notice  and  knowledge  of,  the  writ  in  time  to  appear  thereto  according  to  its  exigency : 

**  7.  That  all  the  matters  relied  on  by  the  defendants  are  matters  of  mere  irregularity  of  which 
they  eannot  now  take  adraatage^  and  were  not  conditiona  precedent  to  the  ralidity  of  the  serrice 
er  judgment:, 

**  8.  That  Ramsay  was  an  agent  of  the  company  within  the  meaning  of  the  statute,  upon 
whom  serrice  might  be  made : 

"9.  That  Baylis  was  a  manager  or  agent  of  the  company  upon  whom  serrice  might  be  made, 
and  that  his  baring  been  served  out  of  the  jurisdiction  of  the  Irish  court,  or  by  letter,  was  a 
mere  matter  of  irregularity,  of  which  the  defendants  did- not  when  before  the  Irish  court  seek 
to  take  advantage,  and  of  which  they  eannot  now  take  any  advantage,  and  that  judgment  upon 
raeh  service  was  valid ; 

"  10.  That  the  company  was  a  ooiporation  within  the  mean'ng  of  the  statute^  and  within  tha 
jarisdictioa  of  the  Irish  oourt: 
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now  is,  whether  the  substituted  service  authorised  by  the  Irish  eonrt 
*H111   ^  defective  and  *nugatorj  that  a  judgment  founded  upon  it  u 

-I  contrary  to  natural  justice,  and  incapable  therefore  of  being  made 
the  foundation  of  an  action  in  the  courts  of  this  country.  The  answer 
to  the  objections  which  have  been  urged  on  the  other  side  is  threefold, — 
first,  that  the  proceedings  in  the  Irish  court  were  in  strict  conformitj 
with  the  IS  k  14  Vict.  c.  18,  s.  9, — secondly,  that  they  were  good  at 
common  law,  independently  of  any  statutory  provision, — ^thirdly,  that 
the  grounds  of  the  judgment  are  not  examinable  here  at  all.  !•  The 
statute  contemplates  and  provides  for  three  cases,— one,  where  an 
appearance  may  be  entered,  under  s.  7,  on  the  defendant's  default  where 
he  has  been  served  personally ;  and  this  is  a  mere  re-enactment  of  the 
law  as  it  stood  before,—* the  second,  under  &•  8,  where  the  defendaatsan 
a  corporation  or  aggregate  body  in  Irelandy  who  are  to  be  sored 
through  a  known  oflScer  or  agent ;  and,  in  that  case,  to  make  the  aerviee 
*B121   S^^  ^  notification  of  the  '''issuing  of  the  writ  is  to  be  given  ia 

^  the  Dublin  Gasette  and  in  a  local  newspaper, — and  the  third, 
under  section  9,  which  contemplates  two  conditions  of  things,  one  appS- 
cable  to  cases  where  the  defendant  (including  corporations)  is  within  ths 
jurisdiction,  the  other  where  the  d^endant  is  out  of  the  jmiadietioa 
and  can  be  properly  served  throuch  an  agent,  or  has  remold  to  avoid 
service.  The  present  case  falls  within  the  second  category.  On  these, 
or  ^^  on  any  other  good  and  suflicient  grounds"  (of  which  the  court  aloae 
is  to  jadge),  it  may  authorize  a  substitution  of  service  in  such  manner 
aa  it  shall  think  fit.  It  is  true  that  ^'  defendant"  is  the  only  word  used 
in  describing  the  party  to  be  affected  by  the  service.  But  the  inter- 
pretation  clause  provides  that  ^^  any  words  importing  the  singular  num- 
ber or  the  masculine  gender  only  shall  be  understood  to  include  several 
persons  as  well  as  one  person,  and  hodie»  corporate  as  well  as  individu- 
als," unless  it  be  otherwise  provided,  or  there  be  something  in  the  sub- 
ject or  context  repugnant  to  such  construction.  Now,  the  word  *^  defend- 
ants" in  s.  8  is  expressly  intended  to  include  corporations.  [He  was 
here  stopped  by  the  court.] 

Coleridge,  J. — Without  expressing  any  opinion  upon  a  great  deal  of 
the  argument  which  has  been  urged  on  the  part  of  the  defendants, — 
and  certainly,  so  far  as  my  own  individual  opinion  is  concerned,  desiring 
not  to  be  understood  as  acquiescing  in  many  of  the  points  which  hare 
been  made,— upon  the  short  point  of  the  interpretation  which  is  to  be 
given  to  the  9th  section  of  the  18  &  14  Vict.  c.  18, 1  think  the  judg- 
ment of  the  Court  of  Common  Pleas  must  be  affirmed.  That  section 
contemplates  a  case  where  the  plaintiff  has  not  been  able  so  to  proceed 
as  to  authorize  him,  without  applying  for  the  assistance  of  the  court,  to 
enter  an  appearance  fmr  the  defendant.  If  this  had  been  the  ease 
♦6131  *^^  *^  individual,  without  taking  upon  myself  to  decide  whether 

-'  the  Irish  court  pronounced  rightly  or  wrongly, — a  question  with 
which  we  have  nothing  at  all  to  do, — ^it  seems  to  me  to  be  quite  clear 

^«ll.  Thai  the  ettttnto  4S  O.  8,  e.  6S,  t.  S,  an4  the  8th  and  Sth  tMtioDS  of  the  sUtate  13  A  14 
▼Set  e.  18,  did  epply  te  the  oomptrnj,  and  authorise  inoh  proeeediagt  ai  it  a|ipeaia  took  piact^ 
and  which  it  ii  oontended  readered  the  jodfaeni  ngvdwt  and  ralid: 

« 12.  That  the  eonrt  in  Ireland  had  Juriedietion  to  make  such  orders  as  ii  appssn  th^ 
ttade»  and  that  eoeh  orders  lendered  sneh  pweeedings  as  it  appeaa  took  plaee  r^fvler  aad 
•nfleient^  and  the  Jndsment  reginlar  and  ralid." 
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tliat  that  court  was  acting  within  its  jarisdiction,  and  having  deter- 
mined it,  we  have  no  right  to  question  the  propriety  of  its  judgment. 
The  only  question  really  is,  whether  or  not  the  section  I  have  referred  to 
applies  to  the  case  of  a  corporation.  Mr.  Bovill  has  contended  very 
strenuously  that  it  does  not :  he  says,  that,  though  by  the  interpretation 
clause  (s.  51)  '^  person  or  persons"  may  include  bodies  corporate  as  well 
as  individuals,  yet  in  this  section  the  word  "  defendant"  only  being  used, 
it  cannot  extend  to  a  corporation.  Now,  we  have  only  to  look  to  the 
section  immediately  preceding,  to  satisfy  ourselves  that  '^  defendants" 
must  be  taken  to  extend  to  and  include  corporations.  The  word  ''  de- 
fendant" is  there  used  directly  after  a  provision  in  respect  to  an  incor- 
porated body  having  a  known  or  responsible  officer  or  agent  who  may 
be  served  personally :  the  section  then  goes  on  to  provide,  that,  ^'  if  any 
such  defendant,"  &c.,-^clearly  comprising  amongst  others  the  defend- 
ants mentioned  in  the  previous  part  of  the  section.  Then,  if  that  be  so 
as  to  section  8, 1  do  not  see  why  we  should  not  hold  the  word  '^  defend- 
ant" in  s.  9  also  to  extend  to  corporations, — a  construction  which  cer- 
tainly is  more  in  accordance  with  good  sense  and  the  necessities  of  the 
act  of  parliament  than  that  contended  for  on  the  part  of  the  plaintiffs 
in  error.  Cases  must  frequently  arise  where  substituted  service  becomes 
necessary  as  to  corporations.  That  is  really  the  only  question  we  have 
to  determine ;  for,  it  is  not  for  us  to  consider  whether  the  Court  of 
Queen's  Bench  in  Ireland  rightly  or  wrongly  held  substituted  service  to 
be  admissible.  That  is  a  question  of  mere  practice,  and  not  of  jurisdic- 
tion. For  *  these  reasons  I  think  the  judgment  of  the  court  below  r*gi4 
Bhottld  be  affirmed.  L  ^^^ 

Erlb,  J. — I  concur  with  my  Brother  Coleridge  in  thinking  that  the 
judgment  of  the  Court  of  Common  Pleas  ought  to  be  affirmed.  If  I 
had  been  satisfied  that  the  defendants  in  the  original  suit  never  were  in 
court  so  as  to  have  an  opportunity  of  being  heard  in  their  defence,  it 
might  have  been  necessary  to  consider  whether  a  judgment  pronounced 
against  them  was  not  so  contrary  to  natural  justice  that  it  ought  not  to 
he  held  binding  and  conclusive  against  them  in  this  country.  Before  I 
consent  to  the  reversal  of  this  judgment,  I  must  be  satisfied  that  the 
Irish  court  had  no  jurisdiction,  and  that  its  proceedings  were  contrary 
to  natural  justice.  Kow,  so  far  from  the  court  having  acted  without 
jurisdiction,  the  case  seems  to  me  to  bo  precisely  one  of  those  for  which 
the  legislature  intended  by  s.  9  to  provide ;  and,  so  far  from  the  pro- 
ceeding being  in  my  judgment  contrary  to  natural  justice,  I  am  not  at 
all  prepared  to  say  tmit  I  should  not  have  come  to  the  same  conclusion 
that  the  Irish  court  came  to.  The  legislature  having,  in  s.  7,  provide  i 
for  personal  service  in  the  case  of  individuals,  proceeds  in  s.  8  to  enact 
that  every  writ  issued  against  an  incorporated  body  having  a  known  and 
responsible  officer  or  agent,  may  be  served  personally  on  such  ageot ; 
AQu,  in  the  event  of  non-appearance,  the  plaintiff  tQAy*  upon  affidavit  of 
such  personal  service,  and  upon  giving  notice  in  the  Dublin  Gazette  and 
in  a  local  newspaper,  enter  an  appearance  for  the  defendants.  Section 
9  is  an  additional  provision  for  cases  not  before  regulated :  it  enacts, 
^t,  ^<  in  case  it  shall  be  made  appear  by  affidavit  to  the  satisfaction  of 
the  court  in  which  the  appearance  to  the  process  should  be  made,  &c., 
U^at  any  defendaiU^" — ^which  is  a  word  quite  wide  enough  to  embrace  f 
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*6  51  *<^<>>TO^>^^o^» — *^  ^^B  ^^^  ^^^  personally  served  with  any  irrh 
^  -■  of  summons,  and  has  not  according  to  the  exigency  thereof  vp- 


irrit 

peared  to  the  action,  and  that  due  and  proper  means  were  oaed  to  serre 
such  writ,  or  that  such  defendant  residet  out  of  the  jurudietion  of  tin 
courtj  and  can  be  properly  eerved  through  or  upon  any  agent  or  repn^ 
tentative  or  any  manager  of  the  real  orpereonal  eetate  of  eueh  defet^dant 
within  such  jurisdiction^  or  has  removed  to  avoid  service,  or  an  aay 
other  good  and  eufficient  grounds^  it  shall  be  lawful  for  snch  coort  or 
judge  to  authorize  such  substitution  of  service,  through  the  poet-offiee, 
or  in  such  manner,  and  with  such  extension  of  time  for  service  and 
appearance,  as  to  them  shall  seem  fit;  and,  upon  due  proof  of  such 
substituted  service,  by  affidavit,  it  shall  and  may  be  kwfol  for  the 
plaintiff,  in  default  of  appearance  by  such  defendant  in  due  time,  to 
enter  an  appearance  for  such  defendant,  and  to  proceed  thereon  as  if 
such  defendant  had  entered  his,  her,  or  their  appearance,  any  vsa^ge  or 
law  to  the  contrary  notwithstanding."  These  words  appear  to  me  to 
give  the  court  a  very  large  and  wholesome  jurisdiction  to  determine  ia 
what  cases  they  will  in  their  discretion  allow  a  substituted  servicep 
though  all  the  requirements  of  the  statute  may  not  have  been  strictlj 
complied  with.  So  far,  therefore,  from  thinking  that  the  judgment 
upon  which  this  action  is  brought  was  pronounced  without  jurisdiction, 
or  contrary  to  natural  justice,^f  it  were  necessary  for  me  to  go  that 
length, — it  appears  to  me  that  there  was  ample  foundation  for  it,  and 
consequently  that  there  is  no  ground  for  impeaching  the  judgment  of 
the  court  below. 

Crompton,  J. — ^I  am  of  the  same  opinion,  and  upon  the  same  ground. 
The  7th  and  8th  sections  of  the  18  &  14  Vict.  c.  18,  regulate  the  mode 
of  proceeding  by  the  plaintiff  himself  to  bring  the  defendant  into  court 
ma-tQi  *The  7th  provides  for  personal  service  of  process  upon  an  indi- 
-'  vidual.  The  8th  provides  for  the  case  of  corporations  upon  whom 
personal  service  in  the  ordinary  way  cannot  be  effected.     In  both,  it  is 
the  plaintiff  who  is,  without  any  leave  of  the  court,  to  make  the  regular 
service  under  the  act :  but,  when  that  power  is  given  in  the  case  of  cor- 
porations, the  legislature  limit  it  by  requiring,  in  addition  to  the  affidavit 
of  service  on  the  person  to  whom  the  process  is  given,  that  a  notice  shall 
also  be  given  in  the  Dublin  Gazette  and  in  a  local  newspaper.     Then 
comes  the  9th  section,  which  seems  to  me  to  be  extensive  enough  to 
reach  the  case  of  a  corporation  as  well  as  of  an  individual.    When  the 
sufficiency  of  the  service  is  to  be  judged  of  by  the  court  or  a  judge, 
there  may  be  very  good  reason  for  dispensing  with  the  notice  in  the 
(Gazette  and  newspaper.     Corporations  are  expressly  comprised  within 
the  term  ^^  defendants"  in  s.  8 ;  and  there  is  no  reason  why  they  should 
not  also  be  included  in  s.  9.    That  section  gives  the  court  or  judge  very 
general  power  not  only  as  to  the  mode  of  serving  defendants,  but  also 
as  to  service  on  agents  or  representatives  of  defendants.     It  empowers 
the  court  or  judge,  in  the  most  general  terms,  where  it  is  made  to  appear 
*^  that  the  defendant  resides  out  of  the  jurisdiction  of  the  court  and  cin 
be  properly  served  through  or  upon  any  agent  or  representative  or  any 
manager  of  the  real  or  personal  estate  of  such  defendant  within  the 
jurisdiction,  or  has  removed  to  avoid  service,  or  on  any  other  good  and 
eufficient  grounds^**  to  authorize  *'such  substitution  of  ser\'icc  throogk 
the  post-office  or  in  such  manner  as  to  them  or  him  shall  seem  fit"   I 
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cannot,  therefore,  see  that  the  court  in  Ireland  did  wrong  when  thej 
made  the  order  for  substituted  service  upon  which  tht  judgment  was 
signed.  At  all  events,  I  think  it  is  impossible  to  say  that  it  was  a  matter 
upon  which  they  were  not  competent  to  decide,  or  which  was  out  of  their 
^jurisdiction,  or  that  their  decision  upon  it  was  contrary  to  na-  r^egi^ 
tural  justice.  ■- 

Martin,  B. — I  am  of  the  same  opinion.    According  to  my  view  of 
the  statute,  the  7th  section  is  directed  to  the  common  case  of  personal 
service  upon  individuals ;  and  my  own  opinion  is,  that  the  8th  section  is 
exclusively  directed  to  service  upon  persons  who  represent  corporate 
bodies  in  Ireland^  for,  I  find  that  the  proviso  requires  notice  in  the 
DyMin  Gazette  and  in  a  heal  newspaper,  and  it  would  be  manifestly 
absurd  to  require  a  notice  of  that  sort  in  the  case  of  bodies  corporate 
elsewhere  than  in  Ireland.     I  cannot  think  it  was  intended  by  the  legis- 
lature to  do  80  nugatory  a  thing  as  to  require  a  notice  to  be  given  in 
the  Dublin  Gazette,  which  probably  has  no  circulation  out  of  Ireland, 
or  in  a  local  Irish  newspaper,  for  die  purpose  of  informing  an  English 
corporation  that  a  writ  has  been  issued  against  them  by  an  Irish  court. 
My  impression  is,  that  the  9th  section  was  intended  to  meet  this  very 
case ;  for,  it  enables  the  court  or  a  judge  to  authorize  such  substitution 
of  service  as  to  them  or  him  shall  seem  fit,  where  it  is  made  to  appear 
to  their  or  his  satisfaction  that  any  defendant  has  not  been  personally 
Berved  with  any  writ  of  summons,  and  has  not  according  to  the  exigency 
thereof  appeared  to  the  action^  and  that  due  and  proper  means  were 
used  to  serve  such  writ,  or  that  such  defendant  resides  out  of  the  juris- 
diction of  the  court,  and  can  be  properly  served  through  or  upon  any 
agent  or  representative  or  any  manager  of  the  real  or  personal  estate 
of  such  defendant  within  such  jurisdiction,  or  has  removed  to  avoid 
service,  or  on  anv  other  good  and  sufficient  grounds.     If  I  were  to  take 
upon  myself  to  decide  as  to  the  regularity  or  irregularity  of  the  pro- 
ceedings in  the  Irish  court,  I  should  incline  to  think  that  they  were 
perfectly  regular.     But  I  am  of  opinion  '''that  we  have  nothing  r^eg^i  o 
to  do  with  that.    It  is,  and  of  necessity  must  be,  incident  to  ^ 
tverj  court  itself  to  decide  as  to  the  regularity  of  its  own  procedure. 
If,  indeed,  the  proceeding  is  such  as  to  be  repugnant  to  natural  justice, 
another  principle  supervenes,  and  the  court  whose  aid  is  invoked  to 
enforce  it  may  decline  to  grant  it,  and  may  declare  the  whole  to  be 
void.    To  say  that  the  proceeding  here  was'  contrary  to  natural  justice, 
appears  to  me  to  be  absurd ;  for,  the  court  seem  to  have  taken  especial 
care  that  the  process  should  come  to  the  knowledge  of  {he  defendants 
before  they  allowed  the  appearance  to  be  entered;  having  not  only 
directed  that  the  process  should  be  served  upon  their  agent  in  Dublin, 
but  also  that  it  should  be  transmitted  to  their  London  agent,  through 
the  general  post-office.     I  entirely  agree  with  what  is  said  in  the  judg- 
inent  of  the  Court  of  Common  Pleas,  that  what  was  done  here,  if  objec- 
tionable at  all,  amounts  only  to  an  irregularity,  and  cannot  a  fleet  the 
validitv  of  the  judgment.     I  found  my  opinion  upon  what  has  fallen 
from  the  rest  of  the  court ;  but,  further,  I  think  the  proceedings  in  the 
Irbh  court  were  perfectly  regular. 

Watson,  B. — ^t  entirely  concur  in  the  judgment  pronounced  by  my 
Brother  Martin.  The  action  being  brought  upon  the  judgment  of  a 
court  of  competent  jurisdiction,  it  iras  incumbent  on  the  defendant  to 
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sbow  that  the  proceeding  which  led  to  that  judgment  waa  without  jnrit- 
diction.  If  it  could  be  shown  that  the  whole  proceeding  was  contrarj 
to  natural  justice,  we  should  be  bound  to  giro  effect  to  the  objecti<HL 
But  it  seems  to  me  that  the  utmost  that  could  be  said  here  is,  that  there 
has  been  an  irregularity.  But  I  found  my  judgment  on  this, — ^that  the 
7th  and  8th  section  of  the  13  k  14  Vict.  c.  18  point  out  the  mode  of 
procedure  by  the  plaintiff;  and  that  the  9th  section  provides  that 
*f{1Q1  *^^^  court  may  order  substituted  seryice,  in  certain  specified 
-I  cases,  *^  or  on  any  other  eood  and  sufficient  grounds,"  through 
the  post-office, — ^which  most  emphatically  extends  to  a  mode  of  aerriee 
on  persons  residing  out  of  Ireknd,— or  in  such  other  manner  as  they 
may  think  fit.  And  I  cannot  see  why,  when  the  interpretation  clause 
(s.  51)  has  said  that  the  words  ^^par^''  and  *^  person*'  shall  extend  to 
and  include  any  corporation  or  other  public  body,  the  word  **  defendant" 
should  not  also  include  a  corporation,  being  defendant.  The  9th  seetioa 
was  meant  as  a  general  provision  applicable  to  all  cases  where  the 
defendant  cannot  be  found  or  avoids  service,  or  on  any  other  grounds 
which  the  court  or  judge  may  deem  sufficient.  It  seems  to  me  that  the 
court  on  this  occasion  acted  carefully  and  strictly  within  the  statute, 
and  that  the  proceedings  were  perfectly  regular.  For  these  reasona,  I 
think  that  the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed.(a) 

(a)  See  a  ftill  diienssion  of  thia  inbjeet  ia  the  American  note  to  Creppe  «.  Borden,  1  Sauf&'i 
Lead.  Cases  833;  5th  Am.  Bd. 

END  OF  MICHAELMAS  TERM. 


♦620]  *REGULA  GENERALIS. 

Declaring  on  vrriU  under  the  BiUe  of  Exchange  Act^  1855. 

Whereas,  by  the  rule  of  Michaelmas  Term,  1855,(a)  with  respect  to 
endorsements  on  writs  under  the  Bills  of  Exchange  Act,  1855,  it  wasy 
amongst  other  things,  ordered  **  that  no  other  claim  than  a  claim  on  t 
bill  of  exchange  or  promissory  note  should  be  included  in  writs  under 
the  Summary  Procedure  on  Bills  of  Exchange  Act>  1855:"  And 
whereas  it  is  expedient  that  the  said  rule  should  be  explained  and 
amended :  It  is  hereby  ordered,  that,  where  a  defendant  obtains  leare 
to  appear  according  to  the  said  act,  and  enters  [an]  appearance  to  any 
such  writ,  according  to  the  said  rule  of  Michaelmas  Term,  1855,  the 

ElaintiiT  may  include  in  his  declaration,  together  with  a  count  on  the 
ill  of  exchange  or  promissory  note  (as  the  case  may  be),  a  count  upon 
the  consideration,  if  any,  between  the  plaintiff  and  defendant,  and 
deliver  a  particular  of  demand  accordingly. 

Campbell.  Samuel  Martin. 

A.  E.  CocKBURN.  B.  B.  Oeowber. 

Fred.  Pollock.  J.  S.  Willes. 

J.  T.  COLBRIDGH.  G.  BrAMWELL. 

W.  Wightman.  W.  H.  Watsok. 

W.  Erlb.  W.  F.  Chaknbll. 

E.  y.  W1LLLA.M8.  J.  Barnard  Biles. 
Jan.  80,  1858. 

(a)  See  17  0.  B.  S. 
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TWENTT-PIRST  TEAR  OF  THE  REIGN  OP  VICTORIA.  I86a 


The  Judges  who  usually  sat  in  banco  in  this  Term^  were, — 
GoGKBURK,  C.  J.y  Williams,  J.,  Crowdsr,  J.,  and  Bylss^  J. 


MEMORANDA. 

Ok  the  first  day  of  this  Term,  the  following  members  of  the  College 
of  Doctors  of  Law,  who  had  been  appointed  Her  Majesty's  Counsel 
learned  in  the  Law,  were  called  within  the  Bar : — ^Dr.  Adams,  Dr.  Phil- 
Ihnore,  Dr.  Deane,  and  Dr.  Twiss. 

Monday,  the  25th  of  January,  being  the  day  of  the  celebratic^n  of  the 
Btarriage  of  the  Princess  Royal  of  England  with  Prince  Frederick  Wil- 
hftm  of  Prussia,  was  observed  as  a  holiday  in  all  the  courts. 


♦PRITCHARD  V.  THE  MERCHANTS  AND  TRADESMAN'S  r^^oo 
MUTUAL  LIFE  ASSURANCE  SOCIETY.  •■  ^' 

A  poUc J  was  effected,  in  the  usual  fonn,  on  tlie  life  of  A.,  in  oonaideration  of  the  pajaent  of 
certain  annnal  premiums  on  the  13th  of  October  in  each  year, — with  a  condition  that  the 
policj  should  be  roid,  amongst  other  grounds,  **  if  the  premiums  were  not  paid  within  thirty 
^}f  after  they  should  respeetively  beoome  dne;  but  that  the  policy  might  be  reriyed  within 
^^i^  ealandar  months,  on  satlaliMtofy  proof  of  the  htiUth  of  the  party  on  whose  Ufa  tha 
hksuranoe  was  made,"  and  payment  of  a  eertain  fine. 

An  annnal  premium  heeame  du4  on  the  IZih  of  Oetober,  1855.  The  thirtjt  da]f9  allowed  bj  the 
eonditiott  for  payment  of  the  premium  vepirtd  on  «A«  12th  of  Novtmh§r,-^<m  Mohieh  day  A, 

'    4M   Onlhfflithof  NoT«mbtr»  the  plaintiff  (for  whose  beneit  the  poHey  was  elfooted)mt 
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the  company  a  ofaeok  fbr  the  premium,  for  which  they  on  the  following  day  ohtaaned  the 
giving  a  receipt  as  for  "  the  premium  for  the  reward  of  the  poHey  to  October  IZiky  1856, 
eive" — both  parties  being  ignorant  that  A.  was  then  dead :— Held,  that  the  payment  did  not 
under  the  circumstances  revire  the  policy. 
And  eembU,  that,  the  contract  being  for  payment  of  the  sum  insured  en  iht  future  eveiit  ef  the 
death  of  A.,  a  payment  of  the  premium  within  tke  thirty  daye,  but  after  A.'e  death,  wo«]d  net 
be  a  payment  within  the  condition. 

The  declaration  stated,  that,  by  a  policy  of  assurance  numbered  954, 
bearing  date  the  18th  of  October,  1853,  under  the  hand  and  seal  of  the 
United  Mutual  Mining  and  General  Life  Assurance  Society,  and  of  three 
of  the  directors  thereof,  and  under  the  hand  of  the  plaintiff^  then  being 
the  resident  director  of  the  said  society,  and  which  society  then  being  a 
joint  stock  company  duly  and  completely  registered  under  the  proTimons 
of  the  Joint  Stock  Companies  Act,  7  &  8  Vict.  c.  110, — ^reciting  that 
Sir  George  Back,  B.  N.,  Martin  Stutely,  and  Wilbraham  Taylor,  had 
proposed  and  agreed  to  effect  an  assurance  with  the  said  society  in  the 
sum  of  2000/.  upon  the  life  of  Richard  Paul  Hase  Jodrell,  and  that  the 
said  assured  had  paid  at  the  office  of  the  said  society  the  sum  of  91L  ISt. 
as  a  premium  for  twelve  calendar  months,  commencing  on  the  day  of  the 
date  of  the  said  policy,  it  was  witnessed,  that,  if  the  said  B.  P.  U.  Jod- 
rell should  die  at  any  time  within  the  said  term  of  twelve  calendar 
months,  to  be  computed  from  the  day  next  before  the  day  of  the  date  of 
the  said  policy,  or  if  he  should  survive  the  said  term,  and  the  said 
assured,  their  executors,  administrators,  or  assigns,  should  pay  or  cause 
to  be  paid  at  the  office  of  the  said  society  the  like  premium  as  aforesaid 
on  or  before  the  18th  day  of  October  then  next,  and  at  the  expiration 
*6281  *^^  every  subsequent  twelve  calendar  months  during  the  life  of  the 
J  said  R.  P.  H.  Jodrell,  then  the  funds  and  property  of  the  sud 
society,  according  to  the  deed  of  settlement  thereof,  should  be  liable, 
within  three  calendar  months  after  proof  satisfactory  to  the  directors 
should  have  been  received  at  the  office  of  the  said  society  of  the  death  of 
the  said  R.  P.  H.  Jodrell,  to  pay  unto  the  said  Sir  G.  Back,  M.  Stutely, 
and  W.  Taylor,  or  to  their  executors,  administrators,  or  assigns,  the  said 
sum  of  20002.  thereby  assured :  That  the  said  R.  P.  H.  Jodrell  survived 
the  said  term,  and  the  said  Sir  G.  Back,  M.  Stutely,  and  W.  Taylor  paid 
at  the  office  of  the  said  society  the  like  premium  as  aforesaid,  to  wit,  the 
sum  of  912.  15«.,  on  the  13th  day  of  October  then  next,  to  wit,  on  the 
18th  of  October,  1854,  and  also  the  like  premium  as  aforesaid!,  to  wit, 
the  sum  of  91{.  15«.,  at  the  expiration  of  the  subsequent  twelve  calendar 
months,  to  wit,  on  the  18th  of  October,  1855,  as  and  for  the  annual  pre- 
miums upon  and  for  the  renewal  of  the  said  policy :     That  the  defend- 
ants, on  the  11th  of  November,  1858,  by  a  policy  of  insurance  then  made 
between  them  and  the  plaintiff  as  agent  for  and  on  behalf  and  for  the 
benefit  of  the  said  United  Mutual  Mining  and  General  Life  Assurance 
Society, — the  said  plaintiff  being  then  a  shareholder  and  an  assured 
member  and  the  resident  director  of  the  said  United  Mutual  Mining  and 
General  Life  Assurance  Society,  and  having  an  interest  to  the  extent  of 
5002.  and  upwards  in  the  life  of  the  said  R.  P.  H.  Jodrell,  and  the  said 
United  Mutual  Mining  and  General  Life  Assurance  Society  having  an 
interest  in  the  life  of  the  said  R.  P.  H.  Jodrell  in  respect  of  and  to  tiie 
amount  of  the  policy  of  insurance  first  hereinbefore  mentioned  and 
recited,— assurea  to  the  plaintiff  the  sum  of  500Z.  to  be  paid  on  the  death 
of  the  said  R.  P.  H.  Joc&ell ;  which  said,  last-mentioned  policy  of 
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ance  was  and  is  in  the  words  and  figures  ^following,  that  is  to  rt^aod. 
say, — *^  The  Merchant's  and  Tradesman's  Mutual  Life  Assurance  ■- 
Society,  No.  5,  Chatham  Place,  Blackfriars,  London.     No.  IT  X  2245. 
Premiura,  4L  llf.  9d,  per  cent,  per  annum.    Sum  assured,  500/.     Pre- 
mium,   22L   18«.   9d.    Whereas  Thomas  Pritchard,  on  hehalf  of  the 
trustees    of  The  United  Mutual  Mining  and  General  Life  Assurance 
Society,  of  54  Charing-Gross,  London,  having  an  interest  in  the  life  of 
R.  P.  H.  Jodrell,  of,  &c.,  hath  agreed  to  open  a  policy  of  assurance  with 
The  Merchant's  and  Tradesman's  Mutual  Life  Assurance  Society,  sub- 
ject to  the  conditions  of  the  deed  of  settlement  of  the  society  bearing 
date  the  9th  day  of  March,  1847,  and  hath  made  a  certain  declaration  in 
writing,  bearing  date  the  6th  day  of  October  last,  touching  the  age,  state 
of  health,  and  other  circumstances  attending  the  said  B.  P.  H.  Jodrell, 
which  it  hath  been  agreed  shall  form  the  basis  of  the  contract  between 
the  said  Thomas  Pritchard  and  the  society :  And  whereas  the  said  society 
have  agreed  to  assure  to  the  said  Thomas  Pritchard  the  sum  of  500{«  to 
be  paid  to  the  said  trustees,  their  executors,  administrators,  or  assigns, 
within  three  months  after  the  decease  of  the  said  R.  P.  H.  Jodrell,  at 
the  annual  premium  of  22L  188.  9d, ;  and  the  said  Thomas  Pritchard 
hath  paid  the  sum  of  22{.  18a.  9d.  until  the  18th  day  of  October  now 
next  ensuiDg,  and  hath  agreed  to  execute  the  said  deed  of  settlement,  or 
some  deed  of  covenant  in  conformity  thereto,  when  he  shall  be  required 
80  to  do,  and  hath  also  agreed  to  pay  the  annual  premium  of  22{.  lot.  9d. 
on  the  18th  day  of  October  in  every  succeeding  year :  Now,  we  whose 
names  are  hereunto  subscribed,  being  three  of  the  directors  of  the  said 
society,  do,  for  ourselves  and  our  assigns,  covenant,  promise,  and  agree 
with  the  said  assured,  and  the  executors,  administrators,  and  assigns  of 
the  assured,  that,  if  the  said  R.  P.  H.  Jodrell  shall  die  on  or  before  the  said 
*13th  day  of  October  next  ensuine  the  day  of  the  date  of  these  rt^ooK 
presents,  or  if  he  shall  live  beyond  that  period,  and  the  said  as-  ^ 
sured,  or  the  assigns  of  the  said  assured,  shall  on  or  before  the  18th  day 
of  October  now  next,  and  afterwards  upon  or  before  the  18th  day  of 
October  in  every  succeeding  year  during  the  natural  life  of  the  eatd  It. 
P.  H.  Jodrell^  pay  to  the  directors  of  the  said  society,  at  the  office  of 
the  said  society,  the  like  annual  premium  of  22/.  188.  dd.,  and  if  the  said 
assured,  or  the  assigns  of  the  said  assured,  shall  and  do  during  the  con- 
tinuance of  this  assurance,  well  and  trulv  observe,  perform,  fulfil,  and 
keep  all  and  singular  the  covenants,  conditions,  and  agreements  contained 
in  the  said  deed  of  settlement  which  on  the  part  of  the  said  assured  are 
and  ought  to  be  observed,  performed,  fulfilled,  and  kept,  and  all  such 
orders,  rules,  and  regulations  as  since  the  date  hereof  have  been  or  shall 
hereafter  be  made  at  any  general  court  of  the  said  society  to  explain, 
amend,  alter,  correct,  extend,  add  to,  or  vary  the  same  in  any  manner 
howsoever,  according  to  the  true  intent  and  meaning  thereof,  and  also 
execute  the  said  deed  of  settlement,  or  deed  of  covenant,  within  the  time 
in  that  behalf  aforesaid,  if  required  so  to  do.  We,  or  the  directors  of  the 
aaid  society  for  the  time  being,  will  or  shall  within  three  calendar  months 
i^ext  after  satisfactory  proof  shall  have  been  made,  according  to  the  rules 
and  practice  of  the  said  society,  of  the  death  of  the  said  R.  P.  H.  Jodrell, 
well  and  truly  pay  or  cause  to  be  paid,  out  of  the  funds  of  the  said  so- 
ciety, unto  the  said  assured,  their  executors,  administrators,  and  assigns, 
the  full  sum  of  5002.  so  hereby  assured :  Provided  always,  that  no  per- 
gonal liability  shall  attach  to  us,  the  directors  executing  this  policy,  nor 
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to  the  members  at  large  of  this  society  respectively ;  and  that  the 
ance  hereby  granted  shall  at  all  times  be  subject  to  the  terms  and  con- 
^6261   ^^^^^^  printed  on  the  back  of  this  ^policy,  and  to  the  stipnlatiofni 
-1  of  the  said  deed  of  settlement.   (Signed  by  three  of  the  directors.) 
Condition  of  life  assurance.     This   policy  will  become  Toid,  and  all 
moneys  paid  on  account  thereof  to  the  society  become  forfeited  to  the  said 
society,  in  any  one  of  the  events  mentioned  in  the  next  following  clauses 
Nos.  1,  2,  3,  4,  and  5  respectively, — 1.  If  the  within-mentioned  decla- 
ration  contain  any  untrue  averment,  or  withhold  any  circumstances 
touching  the  party  on  whose  life  the  assurance  is  made,  with  which  the 
directors  ought  to  be  made  acquainted, — 2.  If  the  premiums  be  not 
paid  within  the  number  of  days  next  hereinafter  limited  after  they  be* 
come  due  respectively,  that  is  to  say,  yearly  premiums  within  thirty  flbyt, 
half-yearly  premiums  within  fifteen  days,  quarterly  premiums  within 
seven  days :  but  this  policy  may  be  revived  within  three  calendar  months, 
on  satisfactory  proof  of  the  health  of  the  party  on  whose  life  the  assui^ 
ance  is  made,  and  the  payment  of  a  fine  of  2$,  6d.  per  cent,  upon  the 
sum  assured ;  or  within  six  calendar  months,  on  payment  of  S$.  per  cent. ; 
or  within  twelve  months  on  such  satisfactory  proof  being  given,  and  pay- 
ment of  such  fine  as  the  directors  may  think  fit  to  impose, — -3.  If  the 
party  on  whose  life  the  assurance  is  made  shall  die  by  duelling,  by  his 
own  hand,  or  by  the  hands  of  justice,— -except  to  the  extent  of  any  boni 
fide  interest  vested  in  any  other  person  or  persons  under  an  assignment 
by  deed  for  a  valuable  consideration  in  money,  or  by  way  of  security  or 
indemnity,  or  legal  or  equitable  lien, — and  except  in  so  far  as  the  directors 
may,  under  the  authority  vested  in  them,  think  proper  to  return  any  part 
of  the  premiums  that  may  have  been  paid,  not  exceeding  the  value  of 
the  policy, — i.  If  the  party  on  whose  life  the  assurance  is  made  shall 
proceed  to  parts  beyond  the  seas,  save  and  except  within  the  limits  and 
on  the  conditions  hereinafter  prescribed, — 5.  If  the  party  on  whose  life 
^i^g^y-t  the  assurance  is  made  shall  die  in  '^'consequence  of  having  been 
-I  employed  in  actual  service  in  any  military  or  naval  capacity,  or, 
being  or  becoming  a  seafaring  person,  shall  go  upon  the  sea  in  course  of 
his  occupation,  save  and  except  upon  the  couditions  hereinafter  prescribed. 
But  the  policy  will  not  become  void  or  forfeited,  in  the  following  events, 
— 1st.  If  the  party  on  whose  life  the  assurance  is  effected  (not  being  a 
naval,  military,  or  seafaring  person  on  duty)  shall  proceed  to  or  firom 
any  part  of  the  same  hemisphere,  not  being  in  a  state  of  war,  civil  war, 
tumult,  or  pestilence,  distant  more  than  thirty-four  degrees  from  the 
equator :  2d.  If  the  party  on  whose  life  the  assurance  is  made  shall  de- 
part beyond  the  limits  mentioned  in  the  last  proviso  or  condition,  ot 
proceed  to  such  parts  of  the  world  as  are  in  a  state  of  war,  tumult,  or  pesti- 
lence, or,  being  a  military,  naval,  or  seafaring  person,  shall  enter  into 
active  service,  and  the  party  effecting  the  insurance  shall  within  three 
calendar  months  after  such  contraction  give  notice  thereof  at  the  office  of 
the  society,  and  pay  such  premiums  as  the  directors  shall  think  commen- 
surate with  the  extra  risk,  or,  in  lieu  thereof,  shall  at  any  time  previous 
to  such  departure  sign  a  memorandum  to  be  written  on  this  policy,  to 
the  effect,  that,  when  the  assurance  shall  become  a  claim,  such  extra 
premium  as  would  have  been  paid  during  the  period  of  engagement  in 
active  service  or  residence  in  foreign  parts,  as  well  as  sea  risk,  with  in- 
terest at  5/.  per  cent,  per  annum,  shall  be  deducted  from  the  amooBt 
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assured.     Memorandam :  It  is  hereby  agreed  that  the  within  policy  shall 
be  subject  to  the  siame  conditions  as  those  set  forth  in  the  policy  of  The 
United  Matnal  Mining  and  General  Life  Assurance  Society,  numbered 
954,  and  dated  October  18th,  1853 ;  to  the  intent  that  the  liability  of 
the  assurers  shall  be  precisely  the  same  as  that  of  the  said  society,  to  the 
extent  of  the  sum  hereby  assured."     Averment,  that  the  said  R.  P.  H. 
Jodrell  lived  beyond  the  said  13th  day  of  October  next  ^ensuing  ri^oofi 
the  date  of  the  policy  of  assurance  last  above  recited,  and  the  ^ 
plaintilT,  within  thirty  days  after  the  premium  became  due,  to  wit,  on  the 
7th  day  of  November,  1854,  paid  to  the  directors  of  the  said  Merchant's 
and  Tradesman's  Mutual  Life  Assurance  Society,  at  the  office  of  the 
said  society,  the  like  annual  premium  of  22L  18«.  9(2. ;  and  the  plaintiff 
afterwards,  in  the  next  succeeding  year  during  the  life  of  the  said  R.  P. 
H.  Jodrell,  and  within  thirty  days  after  the  premium  became  due,  to  wit, 
on  the  8th  of  November,  1855,  obtained  from  the  directors  of  the  said 
United  Mutual  Mining  and  General  Life  Assurance  Society,  a  banker's 
check  drawn  by  three  of  the  directors  of  the  said  United  Mutual  Mining 
and  General  Life  Assurance  Society,  upon  the  London  and  Westminster 
Bank,  St.  James's  Square,  in  favour  of  the  defendants,  for  the  sum  of 
22{.  18«.  9d,y  and  thevaid  check  was  afterwards,  on  the  lith  day  of  No- 
vember^ 1855,  and  before  notice  to  the  plaintiff,  or  to  the  said  United 
Mutual  Mining  and  General  Life  Assurance  Society,  of  the  death  of  the 
said  R.  P.  H.  Jodrell,  delivered  to  and  received  by  the  defendants  as 
and  for  and  on  account  of  the  yearly  premium  of  22Z.  18«.  9d.  on  the 
said  last-mentioned  policy  of  assurance  due  on  the  18th  of  October,  1855 ; 
and  the  said  check  was  afterwards  presented  by  the  defendants  at  the 
London  and  Westminster  Bank,  and  duly  honoured ;  and  the  defendants 
afterwards,  on  the  15th  of  November  in  the  year  last  aforesaid,  delivered 
at  the  office  of  the  said  United  Mutual  Mining  and  General  Life  Assur- 
ance Society  a  receipt  in  the  words  and  figures  following,  that  is  to  say, 
— '^  Merchant's  and  Tradesman's  Mutual  Life  Assurance  Society.    Head 
Office,  Cannon  Street,  London  Bridge.     Receipt  No.  5770.     Policy  U 
X  2245,  dated  November  11th,  1853.     Sum  assured,  5002.     Premium, 
22/.  18«.  9(2.     Received,  the  15th  day  of  November,  1855,  from  the 
United  Mutual  Life  Company  the  sum  of  twenty-two  pounds,  "^eighteen 
shillings,  and  nine  pence,  being  the  premium  for  the  renewal  of   r^goo 
polici/  to  October  13tA,  1856,  inelueivej  dated  and  numbered  as   '-     "^ 
above.    George  Thompson,  Manager,  T.  Musgrave,  Secretary:"   That 
the  said  policy  made  by  the  defendants  was,  within  three  calendar  months 
after  the  premium  became  due  in  manner  and  form  aforesaid,  renewed 
and  revived  by  them  to  the  18th  day  of  October,  1856,  without  requiring 
proof  of  the  health  of  the  said  R.  P.  H.  Jodrell,  and  without  payment 
of  any  fine ;  and  that  the  defendants  dispensed  and  waived  such  proof 
and  payment :  That  the  said  R.  P.  H.  Jodrell  died  before  the  13th  day 
of  October,  1856,  to  wit,  on  the  12th  day  of  November^  1855,  and  did  not 
die  by  duelling,  by  his  own  hand,  or  by  the  hands  of  justice,  and  did 
liot  proceed  to  parts  beyond  the  seas,  save  and  except  within  the  limits 
and  on  the  conditions  prescribed  in  the  said  policy,  and  did  not  die  in 
consequence  of  having  been  employed  in  actual  service  in  any  military 
or  naval  capacity,  and  was  not  and  did  not  become  a  seafaring  person : 
•I^hat,  although,  more  than  three  calendar  months  before  the  commence- 
ment of  this  suit,  the  defendants  had  notice  of  the  death  of  the  said  R. 
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P.  H.  Jodrell ;  and  although  the  plaintiff  and  the  said  United  Mutual 
Mining  and  General  Life  Assurance  Society  were,  and  each  of  them  was, 
ready  and  willing  to  make  satisfactory  proof,  according  to  the  rules  and 
practice  of  the  defendants,  of  the  death  of  the  said  R.  P.  H.  Jodrell ; 
and  although  a  reasonable  time  had  more  than  three  calendar  months 
before  the  commencement  of  this  suit  elapsed  for  requiring  such  proof; 
and  although  the  defendants  did  not  require  the  same,  and  admitted  the 
fact  of  the  death  of  the  said  R.  P.  H.  Jodrell ;  and  although  the  dedan- 
tion  of  the  plaintiff  in  the  said  policy  of  assurance  mentioned  did  not 
contain  any  untrue  averment  by  the  plaintiff,  or  withhold  any  circuit- 
*6S01  ^^^^®  touching  the  *party  on  whose  life  the  assurance  was  made, 
^  with  which  the  directors  ought  to  have  been  made  acquainted; 
and  although  the  plaintiff  and  the  said  United  Mutual  Mining  and  Ge- 
neral Life  Assurance  Society  had,  and  each  of  them  had,  always  from 
the  time  of  the  making  by  the  defendants  of  the  said  policy  of  insurance 
performed  and  fulfilled  all  things  on  his  or  their  part  to  be  performed 
and  fulfilled;  and  although  the  said  United  Mutual  Mining  and  Ge- 
neral Life  Assurance  Society  had  become  liable  to  pay  and  had  paid  the 
sum  of  2000/.  under  and  by  virtue  of  the  said  policy  of  assurance  in  thk 
declaration  first  above  mentioned ;  and  although  the  funds  of  the  said 
Merchant's  and  Tradesman's  Mutual  Life  Assurance  Society  had  beea 
and  still  were  sufficient  to  pay  the  said  sum  of  5002.  on  the  said  policj 
of  assurance, — of  all  which  premises  the  defendants  had  noUoe;  yet 
neither  the  defendants  nor  the  said  parties  whose  names  were  affixed  to 
the  said  policy,  nor  the  directors  for  the  time  being  of  the  said  Merchant's 
and  Tradesman's  Mutual  Life  Assurance  Society  had,  nor  had  any  or 
either  of  them,  paid  the  said  sum  of  500/.,  or  any  part  thereof. 

The  declaration  also  contained  a  count  for  interest. 

Second  plea,  to  the  first  count, — that  the  said  R.  P.  H.  Jodrell  died 
before  the  expiration  of  thirty  days  after  the  13th  of  October,  1855,  te 
wit,  on  the  12th  of  November  in  that  year,  and  before  the  said  check 
was  delivered  to  and  received  by  the  defendants,  and  before  the  said 
policy  was  renewed  or  revived  as  alleged ;  and  that,  at  the  time  of  the 
said  delivery  to  or  receipt  by  them  of  the  said  check,  or  of  their  present- 
ing the  same  for  payment,  or  of  its  being  honoured,  or  of  their  said 
delivering  the  said  receipt,  or  of  their  said  renewing  and  reviving  the 
said  policy,  or  of  their  said  waiving  or  dispensing  with  such  proof  and 
payment,  as  in  the  first  count  alleged,  the  defendants  had  not  any  notice, 
^goin  ^knowledge,  or  information  whatever  of  the  said  R.  P.  H.  Jodrell 
^  being  dead ;  and  they  received  the  said  check,  and  presented  it 
for  payment,  and  received  payment  of  the  same,  and  delivered  the  said 
receipt,  and  made  the  said  renewal  and  revivor,  and  waived  and  dbpensed 
with  such  proof  and  payment,  under  the  bon&  fide  but  mistaken  supposi- 
tion and  belief,  and  did  then  really  suppose  and  believe,  that  the  said 
R.  P.  H.  Jodrell  was  then  alive ;  and  the  defendants,  on  knowing  the 
fact  of  his  being  dead,  and  within  a  reasonable  time  after  they  first  had 
such  knowledge,  repudiated  the  said  policy,  and  all  liability  thereunder, 
and  tendered  and  offered  the  plaintiff  to  pay  to  him  the  said  22{.  18t.  d<i, 
beine  the  amount  of  the  money  paid  on  tne  said  honouring  of  the  said 
check :  and  that,  at  the  time  of  the  delivery  to  and  receipt  by  the  defend- 
ants of  the  said  check,  the  said  R.  P.  H.  Jodrell  was  dead,  and  that  Hi 
8aid  check  uxu  not  delivered  to  or  received  by  them  untU  qfUr  the  exfite 
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iion  of  thirty  dayn  after  the  IZth  of  October^  1855 ;  and  that  the  said 
annaal  premium  upon  the  said  policy  of  22{.  18«.  9d.,  which  became  pay- 
able on  the  13th  of  October,  1855,  was  not  paid  according  to  the  terms 
of  the  said  policy,  or  the  provisions  or  conditions  thereon  endorsed,  during 
the  natural  life  of  the  said  R.  P.  H.  Jodrell,  or  on  or  before  or  within 
thirty  days  after  the  said  18th  of  October,  1855. 

To  this  plea  the  plaintiff  demurred,  the  ground  of  demurrer  stated  in 
the  margin  being,  ^^  that  the  death  of  the  assured,  as  alleged  in  the  plea, 
is  no  answer  to  the  plaintiff's  claim  on  the  policy,  which  was  renewed 
and  revived  as  in  the  declaration  mentioned ;  and  that  the  plea,  although 
it  confesses,  does  not  avoid  the  cause  of  action  alleged  in  the  declara- 
tion." 

John  Gray  (with  whom  was  J.  E.  Davie),  in  support  "^of  the  r^goQ 
demurrer.(a)— The  question  is,  what  is  the  effect  of  a  payment  ^  '^ 
and  acceptance  of  premium  after  the  expiration  of  the  thirty  days  allowed 
by  the  second  condition.  It  appears  that  a  check  was  drawn  for  th« 
amount  of  the  premium  within  the  thirty  days,  but  not  paid  over  to  the 
defendants  until  aft^r  the  thirty  days  had  expired :  and  that,  unknown  to 
either  party,  the  person  insured  had  di«d  within  that  period.  The  dates 
are  material.  The  premium  was  payable  on  the  18th  of  October,  1856 ; 
the  thirty  days  allowed  by  the  condition  expired  on  the  12th  of  November, 
on  which  day  Jodrell,  the  party  insured,  died ;  a  check  for  the  amount  of 
the  premium  was  drawn  on  the  8th  of  November,  but  it  was  not  actually 
handed  over  to  the  defendants  until  the  15th.  It  is  clear,  that,  in  an 
^ordinary  case,  if,  after  the  expiration  of  the  thirty  days,  proof  r^egoo 
were  given  (under  the  2d  condition)  of  the  health  of  the  party  on  ^ 
whose  life  the  assurance  was  effected,  and  the  2$.  6d,  per  cent,  paid  and 
accepted,  it  would  have  continued  the  policy.  Now,  it  was  competent 
to  the  society  to  waive  such  proof;  and  that  is  alleged  and  admitted  on 
this  record.  The  question,  then,  is  reduced  to  this, — is  the  waiver  to 
be  of  no  effect,  because,  unknown  to  either  party,  the  life  had  already 
dropped  ?  [Crowdbb,  J. — ^In  that  case  the  parties  would  not  be  con* 
tracting  with  reference  to  a  living  man.]  The  society  require  nothing 
in  the  shape  of  a  warranty  that  the  man  is  living.  The  case  of  The 
Earl  of  March  v.  Pigot,  5  Burr.  2802,  is  very  much  in  point.  The 
wager  there  was  originally  proposed  between  young  Mr.  Pigot,  the 
defendant,  and  young  Mr.  Oodrington,  to  run  their  fathers  (to  use 
the  Newmarket  phrase)  against  each  other.     Sir  William  Godrington, 

(a)  The  points  marked  for  arpiment  on  the  part  of  the  pluintiiT,  were  as  follows : — 

'<  That  the  death  of  the  assured  as  aUeged  in  the  plea,  is  no  answer  to  the  plaintiiT's  claim 
on  the  policy ;  and  that,  npon  the  renewal  and  reTiral  of  the  policy  as  mentioned  in  the  decl»- 
rttion,  and  admitted  hy  the  plea,  the  policy  was  in  as  fall  force  and  effect  as  if  the  renewal 
premium  had  been  aotaaUy  paid  npon  or  before  the  13th  of  October,  1855. 

"  That  the  defendants  are  estopped  from  saying  that  the  payment  of  the  premium  as  alleged 
in  the  declaration  was  not  a  renewal  and  rerival  of  the  policy  from  the  13th  of  October,  1855^ 
to  the  13th  of  October,  1S56 : 

"That  ft  oontract  by  way  of  assnranoe  made  on  the  15th  of  NoTembeiv  MS,  te  pay  tha 
plaintiff  500^.  in  the  erent  of  the  death  of  the  third  person  before  the  ISth  of  October,  1856, 
was  a  good  and  ralid  contract  in  law,  notwithstanding  the  death  of  the  assured  before  the  15tli 
of  NoTember,  1855,  without  notice  to  the  plaintiff;  the  plaintiff  being  interested  in  the  life  ef 
the  assured ;  and  tke  contract  not  being  a  wagering  policy  or  otherwise  roid  under  the  statala 
U  a.  8,  0.48: 

"And  that  the  allegation  in  the  plea,  of  a  tender  or  offer  by  the  deftndants  to  aopay  th* 
premium  after  the  renewal  and  reriral  of  the  policy,  should  hare  also  a¥«iredthafc  tha.delimA« 
■Bts  always  were  and  stiU  are  ready  to  pay  the  same  to  the  plaintiC" 
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the  father  of  Mr.  Godrington,  was  then  a  little  turned  of  fifty :  Mr. 
Pigot*8  father  was  upwards  of  seventy.  Lord  Ossory  computed  the 
chances,  according  to  the  above-mentioned  ages  of  their  respective 
fathers.  Mr.  Godnngton  thought  the  computation  was  inade  too  much  in 
his  disfavour ;  whereupon  Lord  March  agreed  to  stand  in  Mr.  Godring- 
ton's  place :  reciprocal  notes  were  accordingly  given  between  the  Earl 
and  Mr.  Pigot  Mr.  Pigot's  note  ran  thus, — "  I  promise  to  pay  to  the 
Earl  of  March  500  guineas,  if  my  father  dies  before  Sir  W.  Codrington. 
W.  Pigot:"  the  Earl's  was,— "I  promise  to  pay  to  Mr.  Pigot  1600 
guineas,  in  case  Sir  W.  Godrington  does  not  survive  Mr.  Pigot's  father. 
March."  No  mention  was  made,  at  the  time  of  this  transaction,  about 
their  fathers  being  then  dead  or  alive :  but  the  fact  was,  that  Mr.  Pigot's 
father  was  then  actually  dead ;  he  having  died  in  Shropshire,  one  hun- 
dred and  fifty  miles  from  London,  at  2  o'clock  in  the  morning  of  the 
*6S41  ^^^^  ^^^  ^^  which  the  bet  was  *made  at  Newmarket,  after 

-I  dinner.  This  fact,  however,  was  not  then  known  to  any  of  the 
parties :  nor  was  there  any  reason  for  suspecting  that  Mr.  Pigot's  father 
was  then  dead.  On  the  part  of  the  defendant,  it  was  objected,  that  the 
contract  was  void,  as  bebg  without  consideration,  for,  his  father  being 
then  already  dead,  there  was  no  possibility  of  his  winning ;  and  that  it 
was  a  contract  in  future,  manifestly  made  upon  the  supposition  of  a 
then  future  contingency.  The  jury  having  found  for  the  plaintiff^  upon 
a  rule  for  a  new  trial,  it  was  insisted,  on  the  part  of  the  plaintiff,  that 
the  event  of  either  of  the  two  fathers  being  then  already  dead  did  not 
occur  to  the  parties ;  that,  if  it  had,  it  would  not  have  varied  the  bet : 
and  that  retrospect  was  included  as  well  as  futurity ;  to  which  it  was 
answered,  on  behalf  of  the  defendant,  that,  by  the  law  of  England,  it  is 
necessary  to  insert  the  words  ^^  lost  or  not  lost"  in  ship-policies,  other- 
wise the  insurance  is  void  if  the  ship  was  then  already  lost ;  that  the  bet 
in  question  went  upon  the  idea  that  both  fathers  were  then  living ;  and 
the  case  of  the  Mills  Frigate  was  referred  to,  which  was  an  insurance 
upon  a  ship  which  had  a  latent  defect  wholly  unknown  to  the  parties, 
and  the  insurers  were  held  not  liable,  upon  account  of  the  ship's  not 
being  seaworthy,  though  such  defect  was  not  known.  Lord  Mansfield 
said :  '^  I  differ  totally  in  opinion  from  that  doctrine.  The  determina- 
tion in  that  case  (which  was  made  by  my  Lord  Chief  Justice  Wilmot  and 
me,  to  whom  it  was  referred),  was  maae  quite  upon  another  ground : 
and  the  change  of  opinion  in  the  Court  of  Common  Pleas  happened  upon 
the  citing  of  two  cases  that  had  been  determined  before  me;  which 
cases  were  mistaken.  The  insured  ought  to  know  whether  his  ship  was 
seaworthy  or  not  at  the  time  when  she  set  out  upon  her  voyage :  but, 
how  should  he  know  the  condition  she  might  be  in  after  she  had  been 
1^6351  *^^^  ^  twelvemonth  ?     The  question  is,  what  the  parties  really 

*  -■  meant.  The  material  contingency  was,  which  of  these  two  young 
heirs  should  come  to  his  father's  estate  first.  It  was  not  known  that 
the  father  of  either  of  them  was  then  dead.  Their  lives,  their  healths, 
were  neither  warranted  nor  excepted.  It  was  equal  to  both  of  them 
whether  one  of  their  fathers  should  be  then  sick  or  dead.  All  the  cir- 
cumstances show,  that,  if  it  had  been  then  thought  of,  it  would  not  have 
made  any  difference  in  the  bet :  and  there  was  no  reason  to  presame 
that  they  would  have  excepted  it.  The  intention  was,  that  he  who  came 
first  to  his  estate  should  pay  this  sum  of  money  to  the  otheri  who  stood 
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in  need  of  it.     That  the  event  had  happened,  was  in  the  contemplation 
of  neither  party.     Both  notes  are  so  penned  as  to  be  applied  to  what 
was  to  happen.     But  the  nature  of  such  a  contract,  and  the  manifest 
intention  of  the  parties,  support  the  verdict  of  the  jury,  that  he  who 
succeeded  to  his  estate  first,  by  the  death  of  his  father,  should  pay  to 
the  other,  without  any  distinction  whether  the  event  had  or  had  not  at 
that  time  actually  happened."    And  Aston,  J.,  said :  ^'  It  was  originally 
intended  to  be  a  bet  between  two  young  heirs  apparent :  and  the  mate- 
rial point  to  be  settled,  was,  to  fix  the  difference  of  the  chances  of  the 
survivorship  of  their  fathers.     The  mere  survivorship  was  the  thing 
intended  to  be  betted  upon."    [Williams,  J. — That  case  is  not  very 
accurately  reported :  one  part  of  Lord  Mansfield's  judgment  is  some- 
what obscare.l    In  Mead  v.  Davison,  8  Ad.  &;  £.  803  (E.  C.  L.  B.  vol. 
80),  4  N.  &  M.  701  (E.  G.  L.  R.  vol.  80),  which  was  an  action  on  a 
policy  of  insurance  on  a  ship  ^Most  or  not  lost,"  Lord  Denman,  in 
delivering  the  judgment  of  the  court,  says, — "  The  case  of  The  Earl  of 
March  v.  Pigot,  referred  to  in  the  argument,  is  a  direct  authority  in 
principle  in  favour  of  the  right  to  recover,  if  the  loss  was  known  to 
neither  party  at  the  time  of  eflfecting  the  policy.     According  to  the 
*same  case,  and,  indeed,  on  the  plainest  general  principles,  if  the  r^aoa 
loss  had  been  known  to  the  assured  only,  the  policy  would  be  '- 
void.    But  no  case  has  determined  that  an  underwriter  who  chooses  to 
effect  a  policy,  with  full  knowledge  that  the  loss  has  actually  happened, 
may  not  be  bound  by  it.     His  conduct  might,  indeed,  appear  extraor- 
dinary, if  it  were  not  clear  that  he  had  a  good  legal  consideration  for 
entering  into  the  contract,  viz.,  the  payment  of  the  premium,  which  may 
be  regarded  as  a  price  actually  given  and  received  lor  the  underwriter^ 
iDdemnity   against  the  contingency  that  has  arisen."     [Willes,  J., 
referred  to  Sutherland  v.  Pratt,  11  M.  &  W.  296.t]    In  Phillips  on  In- 
surance, 8d  edit.  Vol.  I.,  p.  501,  §  925,  it  is  said :  '^  The  risk  may  be 
usamed  by  the  underwriters  for  an  anterior  period,  and  cover  losses 
prior  to  tlie  date  of  the  policy,  provided  there  is  no  concealment  or  mis- 
representation by  either  party.     For  this  purpose,  the  clause  '  lost  or 
not  lost'  is  introduced.     But  this  clause  is  not  necessary :  it  is  sufficient 
if  it  appear  by  the  description  of  the  risk,  and  the  subject  of  the  con- 
tract, that  the  policy  is  intended  to  cover  previous  losses."    [Wil- 
liams, J. — Sir  B.  Shower,  in  his  argument  in  Jefferyes  v.  Lesendra, 
1  Show.  820,  324,ra)  says :  '^  Policies  are  to  have  a  reasonable  intend- 
ment :  so,  if  the  snip  or  goods  were  lost  before  the  policy  was  made, 
and  the  party  insured  had  notice,  though  the  words  ^  lost  or  not  lost' 
be  inserted,  yet  the  policy  is  void.     If  general,  without  these  words, 
yet,  if  lost  before  the  policy  made,  it  is  void,  because  of  the  impro- 
oability  supposed  that  any  man  would  engage  against  that  which  has 
already  happened."     For  this  is  vouched  the  authority  of  a  Genoese 
jarist,  Straacha  de  Mercatura,  148,  222.]     The  receipt  of  the  premium 
after  the  expiration  of  the  thirty  days  does  not  operate  the  creation 
*of  a  new  policy,  but  is  a  mere  waiver  of  a  forfeiture,  and  an  r^aon 
adoption  of  the  payment  as  if  made  in  due  time.     The  distinc-  ^ 
t!on,  therefore,  of  ''lost  or  not  lost,"  has  no  bearing  on  this  case. 
[Willes,  J. — ^You  say  that  the  payment  on  the  loth  of  November  had 

(a)  S.  C.  S  LeT.  320,  4  Mod.  6S,  Carth.  lit,  Holt  465  (E.  C.  L.  R.  roL  8). 
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a  retrospective  effect.  Is  not  that  contradictory  to  the  terms  of  tk 
receipt,  which  is  stated  to  be  for  a  "  renewal'*  of  the  foMcy, — ^pointiog 
to  the  future  ?]  It  is  the  ordinary  form  of  receipt  in  use :  the  smme  that 
would  have  been  given  if  the  payment  had  taken  place  within  the  thim 
days,  and  in  the  lifetime  of  the  party.  [Growder,  J. — Woald  an  ori- 
ginal policy  have  been  good,  the  party  being  dead  at  the  time  the  insu- 
rance was  effected  ?  Would  not  that  be  within  the  case  of  Coatourier 
r.  Hastie,  5  House  of  Lords  Gases  673  ?(a)  Was  not  this  a  receipt  of 
money  in  ignorance  of  facts  which,  if  known,  would  have  prevented  the 
*6381  P^^^^^^  from  accepting  the  payment  ?]     ^This  is  not  like  the  case 

-■  of  an  action  to  recover  back  money  which  has  been  paid  nnder  a 
mistake  of  fact.  If  a  man  enters  into  a  contract  under  a  mistake,  that 
mistake  will  not  absolve  him  from  the  performance  of  his  oontraet 
Here  the  payment  was  to  cover  the  risk  from  the  ISth  of  October,  18d5, 
to  the  ISth  of  October,  1856.  [Growder,  J. — ^But  the  man  was  de&J 
when  the  transaction  took  place.]  So  he  was  in  the  case  of  The  Earl 
of  March  v.  Pigot.  [Growder,  J. — That  is  a  totally  different  matter.] 
The  effect  of  the  payment  and  receipt  of  the  premium  here  was,  to  make 
the  policy  as  valid  and  efficacious  as  if  the  money  had  been  paid  in  doe 
time. 

HawJuM  (with  whom  was  J.  A.  Foat)j  contri.(i) — The  second  plea  a 
a  good  answer  to  the  action.  The  plain  and  obvious  intention  of  the 
contract  between  the  parties,  was,  that  any  renewal  of  the  police  under 
the  second  condition  should  take  place  only  during  the  natnral  life  of 
the  assured.  By  the  terms  of  the  policy,  the  first  premium  which  was 
paid  was  for  the  assurance  of  the  life  of  Jodrell  for  twelve  months,  ^  to 
be  computed  from  the  day  next  before  the  date  of  the  policy,"  and  the 
^6391  ^^^^®  payments  were  to  be  made  on  or  before  '''the  18th  of  Octo- 

-'  ber  then  next  (1854),  and  '*  at  the  expiration  of  every  subsequent 
twelve  calendar  months  during  the  life  of  Jodrell.  Thirty  days  are 
allowed  for  payment  of  the  premium :  but  this  must  be  tacen  in  con- 
junction with  the  policy  itself,  and  must  be  understood  to  mean,  pro- 


(a)  And  iM  Cofit»iirler  v.  Hutle^  8  Ezoh.  40,f  and  Haaii«  v.  Coiit»iitier  (io  Cam.  Scml).  f 
Ezeh.  102.f    Th«re,  a  cargo  of  oora  was  shipped  bj  A.  at  8aloiiioa»  in  FoWsarj,  1849,  fjr 
deliTory  in  London.    On  the  15th  of  Hmj,  it  was  sold  bj  Hastie,  a  factor,  who  mada  the  nit 
on  a  del  eredere  commission.    The  oontraot  described  the  com  as  "  of  arerage  quality  wbea 
shipped,"  and  the  sale  was  made  at  "27«.  per  qnarter,  free  on  board,  and  tnclnding  fi«ight  ted 
insnranoe  to  a  safe  port  in  the  United  Kingdom,  pajment  at,  Ac,  npon  handing  shippaf 
doonments.**    In  fact  the  oom  had  been  sold  at  Tunis,  a  short  time  before  the  date  «f  the 
eontraet,  in  eonseqaenee  of  getting  so  heated  in  the  early  part  of  the  Tojage  aa  to  lendsr  its 
being  brought  to  England  impossible.    The  oontraot  in  England  was  entered  into  in  igaorsaei 
of  this  fact    When  the  English  parehaser  disoorered  it,  he  repudiated  the  eontraci.    la  sa 
action  brought  against  the  factor  (bj  hit  principals)  for  tiie  price,  it  was  held  by  the  Heass  ti 
Lords  that  the  oontraet  contemplated  that  there  was  an  existing  soBMthing  to  be  sold  aa^ 
bought,  and  capable  of  transfer,  whioh  not  being  the  oase  at  the  time  of  the  sale  bj  ths  Utbn, 
he  was  not  liable. 
{h)  The  points  marked  for  argument  on  the  pari  of  the  defendants,  werc^ — 
''  That  the  second  plea  was  good  in  substance, — ^that  the  death  of  the  assnred,  as  tSkg^ 
therein,  was  an  answer  to  the  plaintilTs  claim  on  the  policy,  notwithstanding  H  was 
as  in  tha  declaration  alleged, — that  the  plea  aroided  the  cause  of  action  aUeged  in  the 
tion, — that,  tha  cheek  not  having  been  delivered  until  alter  the  expiration  of  the  thir^  dsyi 
aUowed  for  paying  the  premium  and  keeping  the  policy  on  foot,  and  the  defeadaats  hsTiaf 
feeeiTod  it  and  got  it  cashed  nnder  the  boni  flde  belief  that  Jodrell  was  alire^  and  oflsriag  to 
return  the  mon^  in  a  reasonable  time  after  the  discoTory  of  his  death,  was  a  good  detecs  l» 
the  aetf  OB." 
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Tided  the  assnred  be  still  living.  This  is  clear  from  the  subsequent 
clause  of  the  second  condition,  which  provides,  that,  if  the  premium  be 
not  paid  within  the  thirty  days,  the  policy  may  be  renewed  within  a 
limited  time,  upon  certain  terms,  viz.  "  on  satisfactory  proof  of  the 
health  of  the  party  on  whose  life  the  assurance  is  made,  and  the  pay- 
ment of  a  fine  of  2$.  6d.  per  cent."  Suppose  Mr.  Jodrell  had  diea  on 
the  13th  of  October,  and  before  the  payment  of  the  premium  for  the 
ensuing  year,  and,  after  his  death,  in  ignorance  of  the  fact,  Pritchard 
had  paid  and  the  company  had  received  the  premium  for  renewal, — what 
would  have  been  the  position  of  the  defendants  ?  Gould  it  be  said  that 
that  was  a  payment  within  the  terms  of  the  policy  7  The  thirty  days* 
indulgence  clearly  do  not  give  the  party  any  greater  privileges  than  he 
woald  have  had  if  the  premium  was  paid  on  the  day  on  which  it  actually 
became  due.  If  the  assured  could  not  have  made  the  payment  on  the 
13th  of  October,  ft  fortiori  he  could  not  have  done  so  within  the  thirty 
days.  That  was  decided  by  this  court  in  the  recent  case  of  Simpson  v. 
The  Accidental  Death  Company,  2  C.  B.  N.  S.  257  (E.  0.  L.  R.  vol.  89). 
Here,  the  fact  of  the  party  being  alive  is  a  condition  precedent  to  the 
policy's  being  revived  by  the  payment  of  the  premium  and  fine.  [He 
was  stopped  by  the  court.] 

Orojfj  in  reply. — Simpson  v.  The  Accidental  Death  Company  is  very 
distinguishable  from  the  present  case :  the  insurance  against  accident 
most  necessarily  be  made  by  the  party  himself;  the  very  nature  r^oAQ 
of  the  ^contract  excludes  payment  by  his  executors.  The  com-  *- 
pany  having  received  the  premium  for  the  renewal  of  the  policy  here,  it 
18  the  same  as  if  they  had  received  it  within  the  days  of  grace.  [Crow- 
DXR,  J. — ^You  must  not  assume  that  a  payment  mthin  the  thirty  days, 
the  life  having  dropped  in  the  interim,  would  sustain  the  policy.]  That 
the  assured  should  be  living  at  the  time  the  payment  takes  place,  cannot 
be  a  condition  precedent  to  the  validity  of  the  policy,  provided  the  pay- 
ment is  made  within  the  time  prescribed  by  Uie  policy,  or  within  the 
extended  period  given  by  the  conditions. 

Williams,  J. — I  am  of  opinion  that  our  judgment  must  be  for  the 
defendants.  Looking  at  the  facts  as  they  appear  upon  the  pleadings,  it 
is  clear  to  mj  mind  that  the  payment  of  the  renewal  premium  was  made 
by  the  plaintiff  and  acceptea  by  the  defendants,  not  on  any  new  con- 
tract, but  by  way  of  indulgence  under  the  contract  contained  in  the  ori- 
ginal policy.  Looking  at  the  policy  and  the  conditions  annexed  to  it,  I 
cannot  entertain  a  doubt  that  the  premium  was  paid  and  accepted  upon 
an  unplied  understanding  on  both  sides  that  the  party  insured  was  tnen 
alive.  Both  parties  were  labouring  under  a  mistake,  and  conseauently 
the  transaction  was  altogether  void.  We  were  much  pressed  durmg  the 
argament  with  the  case  of  The  Earl  of  March  v.  Pigot,  where  it  was 
held  that  a  waser  upon  the  life  of  an  individual  was  good,  notwithstand- 
ing the  life  had  already  dropped  at  the  time  the  wager  was  made.  But, 
when  closely  looked  at,  it  will  be  found  that  that  case  has  no  bearing 
whatever  upon  the  present.  It  appears  from  the  report  that  the  wager 
made  between  the  plaintiff  and  aefendant  was,  that  the  latter  should 

Eay  to  the  former  500  guineas  if  the  father  of  the  latter  should  die 
efore  a  gentleman  named :  and  the  quesUon  was,  whether  the  wager 
was  avoided  by  the  fact  (unknown  to  *both  parties  at  the  time  of  r^QA-t 
the  wager)  of  the  defendant's  father  being  actually  dead  at  that  ^ 
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time.  Lord  Mansfield, — ^no  objection  being  made  to  that  course  being 
taken, — left  it  to  the  jury  to  say  what  was  the  understanding  of  the 
parties  as  to  the  terms  of  the  wager :  and  the  jury  appear  to  have  coine 
to  the  conclusion  that  it  would  have  made  no  difference  whether  the 
event  had  then  actually  taken  place  or  not,  and  that  it  was  in  truth  a 
mere  wager  as  to  which  of  the  two  originally  named  parties  should  first 
come  to  bis  inheritance, — ^the  subject-matter  of  the  bet  being  the  mere 
survivorship  of  the  respective  parents.  It  was  impossible  to  draw  anj 
such  inference  as  to  the  meaning  of  the  parties  here.  It  cannot  for  a 
moment  be  doubted,  that,  if  the  defendants  had  known  of  the  death  of 
Jodrell  at  the  time  the  premium  was  tendered,  they  would  have  refused 
to  accept  it.  The  whole  transaction, — the  payment  and  the  receipt  of 
the  money, — was  founded  upon  a  mistake. 

Crowder,  J. — ^I  also  am  of  opinion  that  the  defendants  are  entitled 
to  judgment  on  this  demurrer.  The  plea  sets  up  a  state  of  things  whieh 
appears  to  me  to  be  an  answer  to  the  action.  It  is  clear  that  the  policjr. 
which  was  to  enure  from  the  13th  of  October,  1854,  to  the  18th  of 
October,  1855,  had  expired,  together  with  the  thirty  additional  days 
allowed  by  the  condition  for  the  payment  of  the  premium  for  its  con- 
tinuance ;  and  that  the  assured  died  before  the  payment  was  made  and 
the  receipt  given.  It  is  contended  on  the  part  of  the  plaintiff  that  an 
intention  is  manifested  by  the  receipt  that  there  was  to  be  a  renewed 
insurance  from  the  by-gone  13th  of  October  till  the  18th  of  October  in 
the  following  year,  without  any  reference  to  whether  the  party  was  dead 
or  alive  at  the  time  the  payment  was  made.  Looking  at  the  whole 
*M21  ^^^P®  ^^  ^^®  '^'instrument,  I  cannot  comprehena  what  gronnds 
•^  there  are  for  supposing  that  any  such  intention  could  exist.  As 
to  the  case  of  The  Earl  of  March  v.  Pigot,  it  seems  to  me  to  be  an 
authority  directly  in  point  against  the  plaintiff:  for,  it  is  stated  by  Lord 
Mansfield,  and  found  by  the  jury,  that  the  making  of  the  bet  would  not 
have  been  influenced  by  the  consideration  of  whether  the  event  had  or 
had  not  actually  happened  at  the  time.  It  could  not  be  (and  in  fact  it 
was  not)  contended  here  that  the  death  was  an  unimportant  circumstance. 
Looking  at  the  character  of  the  second  condition,  making  the  policy  void 
if  the  premiums  be  not  paid  within  the  number  of  days  therein  limited 
after  they  become  due  respectively,  and  stipulating  that  the  policy  may 
be  revived  within  three  months,  on  satufactory  proof  of  the  health  of  the 
varty  on  whoee  life  the  assurance  is  made^ — it  is  manifest  that  it  was  of 
tne  essence  of  the  contract  that  the  party  should  be  alive  and  in  good 
health  at  the  time  of  such  revival.  It  is  said,  however,  that  the  company 
waived  such  proof,  and  are  therefore  bound  by  their  contract  as  if  such 
proof  had  actually  been  given.  I  cannot,  however,  assent  to  that  pro- 
position. The  common  sense  of  the  thing  is,  that  the  whole  transaction 
was  a  mistake. 

WiLLES,  J. — I  also  am  of  opinion  that  the  defendants  are  entitled  to 
judgment  on  this  demurrer.  Taking  the  policy  without  the  conditions, 
it  is  clear  that  the  plaintiff  could  have  no  claim  whatever  against  the 
company  thereon  after  the  13th  of  October,  1854,  unless  he  duly  paid 
the  premium  for  each  ensuing  year  on  or  before  that  day.  Then  comes 
a  condition  (the  second),  whicn  provides  that  the  policy  shall  become 
void,  if  the  (yearly)  premiums  be  not  paid  within  thirty  days  after  they 
become  due  respectively.     Stopping  there,  it  might  be  a  question, — ^and 


COMMON  BENCH  REPORTS.    (3  J.  SCOTT.    N  S.)        642 

it  ifl  one  which  persons  insured  would  '^'be  wise  not  to  raise, —  r*c^^ 
whether  this  does  not  contemplate  a  payment  by  the  assured  ^ 
himself;  or  whether,  as  has  been  contended  on  the  part  of  the  plaintiff, 
the  effect  of  this  condition  is  absolutely  to  extend  the  period  for  the 
payment  of  the  premium,  so  that,  if  the  assured  should  die  within  the 
thirty  days,  the  company  are  still  bound  to  accept  the  money,  such  pay- 
ment to  all  intents  and  purposes  enuring  as  a  payment  within  the  timd 
limited  by  the  policy,  so  as  to  entitle  the  representatives  of  the  assured 
to  recover  upon  the  policy,  even  though  the  assured  should  be  dead  at 
the  time  the  premium  was  paid.     The  inclination  of  my  opinion, — if  it 
be  necessary  to  express  one,  and  perhaps  it  is,  for  it  has  an  important 
bearing  on  the  ease, — ^is,  that  the  thirty  days  are  given  only  with  refer*^ 
ence  to  insurance  for  future  years,  and  that,  notwithstanding  the  life  ha& 
become  less  valuable,  the  company  are  bound  to  go  on  insuring  future 
years  provided  the  future' premiums  are  paid  within  thirty  days  after  the 
expiration  of  each  period  of  insurance.     However  that  may  be,  the  pay- 
ment here  was  not  made  within  the  thirty  days.     But  then  comes  this 
farther  condition, — *^but  this  policy  may  be  revived  within  three  calendar 
months,  on  »(Ui%factory  proof  of  the  health  of  the  party  on  whose  life  the 
assurance  is  made^  and  the  payment  of  a  fine  of  2a.  6d.  per  cent,  upon 
the  sum  assured,"  &c.     I  am  at  a  loss  to  see  how  that  provision  aids  the 
plaintiff's  case.     It  assumes  that  the  subject  upon  which  the  insurance 
is  to  attach  is  a  living  person,  otherwise  the  stipulation  for  satisfactory 
proof  of  health  would  be  idle  and  absurd.     The  very  foundation  of  a 
life  policy,  as  explained  by  the  Exchequer  Chamber  in  Dalby  v.  The 
India  and  London  Life  Assurance  Company,  15  C.  B.  365  ^E.  0.  L.  R« 
vol.  80),  is,  that  it  is  a  contract  for  the  payment  of  a  certain  sum  upoxi 
the  future  death  of  a  person  then  in  being,  in  consideration  of  the  present 
payment  of  a  premium.     The  '''renewals,  like  the  original  policy,   ri^aAA 
clearly  are  only  for  the  future  assurance  of  a  living  person.  ^        , 
Then  it  is  said,  that,  by  accepting  the  premium  after  the  expiration  of 
the  thirty  days,  the  directors  must  be  taKen  to  have  waived  the  giving  of 
proof  of  the  health  of  the  party  on  whose  life  the  assurance  was  made, 
tnd  that  the  payment  enured  as  a  payment  made  in  due  time,  and  tha( 
the  policy  was  thereby  revived.     Taking  that  literally,  it  is,  that  the 
directors  waived  the  production  of  proof  of  the  state  of  health  of  a  man 
who  was  supposed  to  be  alive,  not  the  fact  of  his  being  alive.     They 
cannot  be  assumed  to  have  waived  the  condition  that  the  person  whose 
life  was  insured  should  really  be  a  living  person  at  the  time  the  renewal 
or  revival  of  the  policy  takes  place.     Then  it  was  said  that  the  payment 
and  acceptance  of  the  premium  created  a  new  contract.     But  in  truth  it 
is  no  new  contract  at  all:   it  was  intended  as  a  payment  under  the 
original  contract.     The  result  is,  that  the  policy  was  not  renewed,  and 
our  judgment  must  be  for  the  defendants. 

Byles,  J. — I  also  think  that  the  defendants  are  entitled  to  judgment. 
An  important  question  is  glanced  at  here,  viz.  as  to  the  effect  of  a  pay- 
ment of  the  premium  on  a  life  policy  after  the  expiration  of  the  period 
covered  by  the  policy,  and  witnin  the  number  of  days  usually  allowed 
by  the  conditions  for  making  the  payment,  or,  as  they  have  sometimes 
been  called,  the  days  of  grace.  I  am  not  aware  of  any  authority  upon 
that  subject,  except  what  fell  from  this  court  in  the  recent  case  of 
Simpson  v.  The  Accidental  Death  Company,  2  C.  B.  N.  S.  257  (E.  C.  L.  R. 
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Tol.  S9).  It  is  unnecessary  on  the  present  occasion  to  pronounce  any 
opinion  upon  that  question.  It  may  be  observed,  that,  whatever  might 
have  been  the  construction  if  the  policy  had  been  utterly  silent  in  this 
^64^)1  ^^P®^^  ^^^®  ^^  ^^  '^^  terms  a  contract  or  '''undertaking  against  the 
-I  happening  of  a  future  event.  ^^  Dead  or  alive," — ^which  would 
be  equivalent  to  '^  lost  or  not  lost"  in  a  marine  policy, — seems  to  be 
excluded  by  the  terms  of  the  policy  and  the  third  condition.  But  die 
objection  that  the  payment  did  not  take  place  within  the  thirty  days, 
clearly  appears  to  me  to  be  fatal  to  the  plaintiff's  claim.  The  payment 
and  receipt  were  ultrft  the  condition  and  under  a  mistake.  The  effect 
would  be  that  the  plaintiff  might  maintain  an  action  to  recover  back  the 
premium  so  paid,  on  the  ground  of  its  having  been  paid  and  received 
under  a  mistake  of  fact.  Judgment  for  the  defendants. 


See  Mutual  Benefit  Life  Insurance  Co.  on  the  10th  of  December,  1851, 
9.  Ruse,  8  Georgia  534;  Blanchard  if.  not  paid  until  the  16th,  and  no  objeo- 
Atlantic  Insunmce  Co.,  33  New  Hamp.  tion  was  then  made  to  receiving  it. 
9.  In  Bnckbee  if.  United  States  In-  The  insured  died  on  the  ]2tb  of 
•urance  Co.,  18  Barbour  541,  it  ap-  January,  1852,  having  been  sick  at 
peared  that  an  bsurance  was  effected  the  time  of  the  last  payment  on  the 
by  a  person  on  his  life  for  the  benefit  16th  of  December.  It  was  held  that 
•f  his  wife.  By  the  terms  of  the  policy  by  their  conduct  and  course  of  dealing 
the  premium  was  to  be  paid  quarterly  the  company  had  waived  the  right  to 
in  advance.  It  was  also  provided  that  prompt  payment  of  the  premiums,  and 
in  case  the  premium  should  not  be  faid  therefore  that  the  policy  stood  on  the 
on  the  day  specified,  the  policy  should  game  footing  as  if  the  premium  had 
be  void ;  but  in  such  a  case  it  might  be  been  paid  when  actually  due. 
renewed  at  any  time  on  production  of  An  insiirance  on  the  life  of  a  peiscm 
iatisfactoiy  evidence  as  to  the  health  ^^^as  effected  by  a  company  who  subse- 
•f  the  insured,  and  payment  in  full  for  quently  made  a  re-insurance  of  the  on- 
back  premiums,  a  re-examination  by  a  ginal  risk  with  another  company.  At 
medical  examiner  of  the  company,  at  the  time  of  the  re-insurance  the  aasored 
the  expense  of  the  insured,  being  made  was  dead,  but  both  companies  were 
in  all  cases  indispensable,  when  the  ignorant  of  the  fiust.  The  re-insoianee 
thirty  days  should  have  expired.  The  was  held  to  be  binding  on  the  second 
premiums  were  not  generally  paid  on  company :  Philadelphia  Life  Inraranet 
the  day  on  which  they  fell  due,  but  Co. «.  American  Life  Insurance  Ga,  23 
were  received  aflerwards  without  any  Penn.  St  65. 
objection.   The  last  one,  which  was  due 


POWIS  V.  BUTLER  and  Another,  Executors  of  CHARLES 

WALTON,  deceased.    Jan.  18. 

¥h«  exeeators  of  one  whoae  nam«  hu  linoo  hia  deooftM  boon  inserted  in  the  lui-iled  neeioria] 
or  ntam  (under  the  7  A  8  Viet.  o.  US,  b.  16),  are  not  liable  to  execntion  on  a  judgment 
against  the  eompanj,  although  the  testator  was  properly  returned  as  a  shareholder  in  pie- 
Tious  memorials. 

This  was  a  scire  facias  against  the  defendants  as  executors  of  the 
kst  will  and  testament  of  Charles  Walton,  deceased,  who  was  at  the 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)         645 


time  of  bis  death  a  shareholder  in  the  Royal  British  Bank,  upon  a  judg- 
ment obtained  by  the  plaintiff  in  this  court  in  an  action  against  Robert 
Palmer  Harding,  the  official  manager  of  the  said  bank.  The  writ  called 
upon  the  defendants  to  show  if  they  had  or  knew  of  anything  to  say  for 
themselves  why  the  plaintiff  should  not  have  execution  against  them  of 
the  debt  and  costs  therein  mentioned,  to  be  levied  upon  the  goods  and 
chattel^  which  were  of  the  said  Charles  Walton,  deceased,  in  the  hands 
of  the  defendants  as  such  executors  as  aforesaid  to  be  administered ; 
and,  by  consent  of  the  parties,  and  by  ^direction  of  the  court,  r-i^oAa 
the  following  case  was  stated  without  any  pleadings :-—  L 

The  Royiu  British  Bank  was  a  joint  stock  banking  company  incor- 

J orated  and  carrying  on  business  under  the  provisions  of  the  statute  7 
;  8  Vict.  c.  113. 

The  said  bank  stopped  payment  on  the  8d  of  September,  1856 ;  and, 
on  the  24th  of  the  same  month,  an  order  was  made  by  Vice  Chancellor 
Eindersley  to  wind  up  the  affairs  of  the  said  bank  under  the  Joint  Stock 
Companies  Winding-up  Act,  1848,  11  k  12  Vict.  c.  45;  and,  on  the 
18th  of  October  last,  the  above-named  Robert  Palmer  Harding  was  duly 
appointed,  and  still  was,  official  manager  of  the  said  bank. 

The  plaintiff,  on  the  1st  of  January,  1856,  deposited  with  the  Royal 
British  Bank  the  sum  of  2502.,  and  received  a  note  of  which  the  follow- 
bg  is  a  copy : — 

'*  Royal  British  Bank,  Islington  Branch. 

*'  1st  January,  1856. 
"  No.  9070.    London.    250Z. 

*^  Received  on  deposit  from  Mr.  Henry  Powis,  2  Islington  Green,  the 
sum  of  two  hundred  and  fifty  pounds,  to  be  accounted  for,  with  interest 
at  the  rate  of  52.  per  cent,  per  annum,  ten  days  after  notice. 

<<  By  order  of  the  court  of  directors, 
^'W.  J.  Millard,  Manager. 
**  Entered,  R.  Grey,  Acct." 

At  the  time  of  the  stoppage  of  the  bank,  the  sum  of  61.  IBs.  Id.  had 
become  due  for  interest  upon  the  said  deposit,  of  which  SL  ISs.  4d.  was 
dae  for  interest  on  the  16th  of  April,  1856,  when  the  said  Charles 
Walton  died,  as  hereinafter  mentioned. 

The  plaintiff  had  also  a  drawing  account  with  the  bank ;  and  there 
was  due  to  him  on  such  drawmg  account  at  the  time  of  the  stoppage  of 
the  bank  8102.  IQs.  lid. ;  which  three  sums  in  all  amounted  to  5692. 
15ir.2d. 

On  the  9th  of  October  last,  a  petition  for  adjudication  '''in  ri^oAn 
bankruptcy  was  presented  against  the  said  Royal  British  Bank,  '- 
under  which  the  said  bank  was  duly  adjudged  bankrupt;  and,  at  a 
meeting  for  the  proof  of  debts,  held  at  the  Court  of  Bankruptcy,  the 
plaintiff  duly  proved  his  said  debt  against  the  said  bank  at  the  sum  of 
5692. 15«.  2a.  The  plaintiff  also  proved  his  debt  before  the  chief  clerk 
of  Vice  Chancellor  Kindersley,  under  the  Winding-up  Act. 

On  the  2d  of  December  last,  the  plaintiff  commenced  the  said  action 
gainst  the  official  manager  of  the  said  bank,  to  recover  the  said  sum  of 
&69j.  15«.  2d. ;  and,  on  the  23d  of  December,  judgment  was  obtained 
Against  the  said  official  manager  for  that  amount,  and  6L  6$.  id.  costs 
of  suit,  making  together  576{.  Is.  6d. 
A  writ  of  fi.  fa.  was  issued  on  the  23d  of  December,  1856,  upon  the 


647  POWIS  V.  BUTLER.    H.  T.  1858. 

said  judgment,  directed  to  the  sheriffs  of  London,  to  lerj  the  sum  of 
5767.  1«.  6(2.,  besides,  &c.,  upon  the  effects  of  the  said  bank,  to  whidi 
there  was  a  return  of  nulla  bona :  and  it  is  admitted  that  the  bank  had 
no  property  from  which  the  plaintiff  could  obtain  the  satisfaction  of  his 
judgment-debt. 

In  June,  1856,  a  memorial  was  duly  filed  under  the  provisions  of  the 
said  act  of  parliament  (7  &  8  Vict.  c.  118^,  setting  forth  the  title  of  the 
said  company,  the  names  and  places  of  aoode  of  the  members  thereof 
and  the  other  particulars  required  by  the  act,  which  was  the  last  memo- 
rial filed  by  the  bank.  In  this  memorial  appeared  the  name  of  the 
deceased,  Charles  Walton,  described  therein  as  of  Tnlse  Hill,  Surrey, 
shipowner. 

The  said  Charles  Walton  died  on  the  16th  of  April,  1856,  lutTiDg 
previously  made  his  will,  by  which  he  appointed  the  defendants  the 
executors  thereof;  and  the  defendants  proved  the  said  will  in  the  pre- 
rogative court  of  the  Archbishop  of  Canterbury  on  the  15th  of  May, 
1856. 

1^6481  ^^^  deceased  at  the  time  of  his  death  was  possessed  *of  twenty 
-I  shares  in  the  said  bank :  but  the  defendants  have  not  been,  or 
claimed  to  be,  registered  as  shareholders  in  the  said  bank  in  respect  of 
such  shares,  or  any  of  them,  nor  made  any  declaration  under  the  26th 
and  27th  sections  of  the  said  act  of  parliament. 

By  the  9th  section  of  the  deed  of  settlement  of  the  said  bank,  dated 
the  2d  of  July,  1849,  and  executed  by  the  said  Charles  Walton,  it  was 
declared  that  there  should  be  no  benefit  of  survivorship  between  the 
proprietors. 

On  the  16th  of  April,  1856,  the  day  of  the  testator's  death,  there 
was  a  sum  of  107Z.  5«.  Id.  standing  in  the  books  of  the  said  company  to 
the  credit  of  the  plaintiff  upon  his  said  drawing  account ;  and  that  was 
the  whole  amount  then  due  to  him  upon  such  account.  On  the  19th 
and  24th  of  the  same  month,  the  plaintiff  drew  out  of  the  bank  upon 
the  said  account  more  than  1072.  59.  Id.y  without  paying  into  the  bank 
any  sum  or  sums  specifically  to  meet  or  provide  for  the  amount  so  drawn 
out,  or  any  part  thereof.  Sums,  however,  were  from  time  to  time  during 
the  months  of  April,  May,  and  June,  1856,  paid  into  and  drawn  out  of 
the  said  bank  by  the  plaintiff  upon  the  said  drawing  account:  the  result 
of  which  was,  that,  on  the  30th  of  June,  1856,  a  sum  of  86/.  15e.  8d. 
was  due  as  a  balance  from  the  bank  to  the  plaintiff  upon  such  account 
A  copy  of  the  account  accompanied  the  case,  and  was  to  be  considered 
as  part  thereof. 

In  or  about  the  month  of  August,  1856,  the  defendants  instructed 
their  brokers,  Messrs.  Hichens  &  Harrison,  members  of  the  Stock 
Exchange,  to  sell  the  said  twenty  shares ;  and,  on  the  21st  of  the  said 
month  of  August,  the  said  Messrs.  Hichens  &  Harrison  sold  ten  of  the 
said  shares  to  certain  brokers  named  Yigne  &  Sons,  and  the  remainiug 
ten  of  the  said  shares  to  a  broker  named  Russell ;  and,  on  the  28th  of 
*6491  ^^^  sttme  '''month  of  August,  bein^  the  namc>day  in  the  said  Stock 
-■  Exchange,  the  said  Messrs.  Hicnens  k  Harrison  received  from 
the  said  Messrs.  Yigne  k  Sons  and  Mr.  Russell  respectively  a  memo- 
randum or  ticket  containing  the  name,  address,  and  occupation  of  the 
person  to  whom  the  shares  so  purchased  by  the  said  Messrs.  Vigne  k 
Sons  and  Mr.  Russell  respectively  were  to  be  transferred ;  and,  on  the 
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following  day,  viz.  the  29th  of  the  said  month  of  Augnst,  the  said 
Messrs.  Hichens  k  Harrison  bj  their  clerk  forwarded  to  the  head  bank- 
ing-house of  the  said  bank  the  particulars  required  bj  the  charter  or 
deed  of  incorporation  of  the  said  bank,  and  at  the  same  time  requested 
that  the  deeds  of  transfer  of  the  said  shares  to  the  respective  purchasers 
might  be  prepared  by  the  proper  officer  of  the  bank.     The  said  clerk 
was  informed  by  a  duly  qualified  officer  of  the  said  bank  that  the  said 
Messrs.  Hichens  &  Harrison  might  prepare  such  transfers  themselves, 
and  the  necessary  forms  of  deeds  of  transfer  were  then  given  by  such 
officer  to  the  said  clerk  for  that  purpose.     The  said  Messrs.  Hichens  k 
Harrison  accordingly  prepared  two  deeds  of  transfer  of  the  said  shares ; 
by  one  of  which  deeds  the  defendants  assigned  and  transferred  ten  of 
the  said  shares  to  Joseph  Benfrey,  being  the  person  named  as  the  pur- 
chaser thereof  in  the  said  ticket  or  memorandum  so  received  from  the 
said  Messrs.  Vigne  k  Sons  as  aforesaid ;  and  by  the  other  of  such  deeds 
the  defendants  assigned  and  transferred  the  remaining  ten  of  the  said 
shares  unto  James  Meston,  being  the  person  named  as  the  purchaser 
thereof  in  the  said  ticket  or  memorandum  received  from  the  said  Mr. 
Russell  as  aforesaid.     Such  deeds  were  respectively  duly  executed  by 
the  defendants  before  the  said  bank  stopped  payment,  and  with  the 
certificates  of  the  said  shares  were  delivered  to  the  brokers  of  the  respec- 
tive purchasers ;  and  the  defendants  duly  received  the  purchase  '^'or  r^cgcA 
consideration  moneys  in  such  deeds  of  transfer  respectively  men-  ^ 
tioned  to  be  paid  to  them. 

The  bank  had  not  observed  the  terms  of  the  charter  as  regards 
requiring  the  giving  of  notice  to  the  bank  previous  to  transfers  being 
made  of  shares:  but,  when  such  transfers  were  executed,  the  course 
pursued  by  the  said  bank  was,  to  have  the  deeds  of  transfer  lodged 
with  the  bank,  and  then  the  same  were  entered  on  a  register  of  trans^rs 
kept  by  the  bank ;  and  a  memorial  was  endorsed  on  the  transfer-deed 
indicating  the  fact  of  the  same  being  registered. 

In  reference  to  the  said  transfers  to  the  said  Joseph  Renfrey  and 
James  Meston,  the  bank  had  suspended  business  before  the  said  two 
deeds  of  transfer  could  be  registered. 

On  the  12th  of  January,  lo57,  an  order  was  made  by  the  Master  of 
the  Rolls  to  administer  the  estate  of  the  said  Charles  Walton,  deceased, 
in  Chancery ;  and,  by  an  order  dated  the  18th  of  February,  1857,  it 
was  ordered  that  the  said  Henry  Powis  (the  above-named  plaintiiT)  be 
testrained  until  the  further  order  of  the  court  from  taking  or  prosecut- 
ing any  proceedings  at  law  against  the  above-named  defendants  as 
executors  of  Charles  Walton,  deceased,  or  either  of  them,  for  or  in 
respect  of  any  debt  or  sum  of  money  claimed  by  the  said  Henry  Powis 
to  be  due  or  owing  to  him  from  the  Royal  British  Bank,  or  on  any  judg- 
ment obtained  by  him  against  Robert  Palmer  Harding  as  official  manager 
of  the  said  bank ;  and  it  was  ordered  that  the  said  Henry  Powis  be  at 
liberty  to  go  in  and  prove  under  the  said  order  dated  the  12th  of  Janu- 
iiary,  1857,  for  his  costs  of  his  proceedings  at  law  up  to  the  time  of  his 
having  received  notice  of  the  said  order,  and  also  his  debt,  if  any,  for 
recovery  whereof  the  proceedings  at  law  were  taken  against  the  said 
official  manager. 

The  pliuntiff,  pursuant  to  such  last-mentioned  order,  ^claimed  r^gci 
to  prove  the  debt  alleged  to  be  due  to  him,  under  the  said  order  ^ 


651 


POWIS  V.  BUTLER.    H.  T.  1868. 


dated  the  12th  of  January,  1857,  when  the  chief  clerk  of  the  Master  of 
the  Rolls  adjoarned  such  claim  into  court  for  argument.  On  such  claim 
being  argued,  the  Master  of  the  Rolls  directed  the  question  to  be  sub- 
mitted to  a  court  of  common  law ;  and,  to  enable  the  plaintiffs  to  take 
the  necessary  steps,  by  an  order  dated  the  26th  of  March,  1857,  on  the 
said  Henry  Powis  undertaking  not  to  issue  execution  on  any  judgment, 
rule,  or  order  which  might  be  obtained  at  law,  without  the  leave  of  the 
Court  of  Chancery,  his  Honour  ordered  that  the  said  order  dated  the  18th 
of  February,  1857,  so  far  as  it  restrained  the  said  Henry  Powis  from 
taking  or  prosecuting  any  proceedings  at  law  against  the  defendants  u 
executors  of  Charles  Walton,  deceased,  or  either  of  them,  for  or  in  respect 
of  any  debt  or  sum  of  money  claimed  by  the  said  Henry  Powis,  be  dis- 
charged. 

Since  the  stoppage  of  the  bank,  the  plaintiff  has  received  the  sum  of 
516/.  11a.  Sd.  on  account  of  his  said  Judgment  debt,  viz.  two  dividends 
under  the  said  bankruptcy  amounting  m  the  whole  to  227/.  15s.  7<f.,  and 
288/.  15s.  8d.,  the  proceeds  of  an  execution  against  another  shareholder 
in  the  bank  upon  the  judgment. 

The  plaintiff  claims  the  sum  of  59/.  10s.  3c/.  as  still  due  to  him  upon 
the  said  judgment,  after  giving  credit  for  the  sums  so  received  by  him. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff  is 
entitled  to  issue  execution  upon  the  said  judgment  against  the  defendants, 
to  be  levied  upon  the  goods  and  chattels  which  were  of  the  said  Charies 
Walton,  deceased,  in  the  hands  of  the  defendants  as  such  executors  as 
aforesaid  to  be  administered. 

If  the  court  should  be  of  opinion  that  the  plaintiff  was  so  entitled, 
then  judgment  was  to  be  entered  up  for  the  plaintiff,  for  such  sum  as  the 
"^6521  ^^^'^  should  direct,  *and  costs  of  suit,  together  with  all  costs  of 
•^  and  occasioned  by  the  previous  proceedings  of  the  plaintiff  against 
the  defendants  as  such  executors  as  aforesaid  to  obtain  satisfaction  of 
the  said  judgment.  If  the  court  should  be  of  a  contrary  opinion,  then 
judgment  of  non-pros,  with  costs  of  the  action,  and  all  other  costs  occa- 
sioned to  the  defendants  by  the  above  proceedings  against  them,  should 
be  entered  up  for  the  defendants. 

The  following  was  the  account  annexed  to  the  case : — 

Henry  Potpii  in  account  toith  the  Royal  BritUh  Bank. 


1856. 
Broueht  forward      •    .    .    £973  17 
Aprils.  Sundries    ...       122    2 
19.  Do 100    2 

30.  Do 172    8 

Hay  10.  Do. 180    0 

17.  Do 

24.  Do.   ...    . 

26.  Do 

27.  Do 

31.  Cash     .    .    . 
Jane  9.  Do 

17.  Do 

21.  Do 

27.  Do 


6 
1 
\ 
0 
0 


Carried  forward 


129    1 

0 

128  10 

0 

31    0 

0 

24    0 

0 

65    0 

0 

208    5 

0 

90    0 

0 

110    0 

0 

75    0 

0 

1856. 


eht  forward 

.    .    £821    5   6 

14,  Wormsley 

28  19   0 

14.  Palmer 

13  10   0 

Green        .    . 

20   9   0 

Thompson 

15  19  0 

Nelson  .    . 

9    19 

15.  Barnard     .    . 

4   7  0 

16.  Baker    .    .    , 

19    6  0 

Williams   .    . 

44  16  6 

Berens       .    . 

3  12  3 

Wreford     .    , 

7    8   6 

Block    .    .    , 

63    6  3 

Hind     .    .    . 

20  14  10 

19.  Sharp    .    .    . 

41  16   9 

Nelson  .    . .  . 

30   9   0 

26.  Pyott     .    .    . 
29.  liuton   .    .    . 

10  15   0 

32  14  6 

ed  forward  .    •    . 

.    .  £1185  10  10 
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Brought  forward      .    .    .  £2499    5    8 

Brought  forward  .    .    . 

. £1185  10  10 

May  2.  Carlisle      .    . 

12    4    0 

7.  Stevenson  .    . 

32  13    6 

12.  Hind     .    .    . 

25  13    0 

Phillips      .    . 

40  10    0 

Inrin     .    .    . 

7    7    6 

Evans   .    .    . 

17    4    0 

Thompson      .    . 

200    0    0 

May  12.  Pratt     .    .    . 

7  13    6 

Soofield     .    .    . 

7    0    0 

16.  Swainson  .    .    . 

37    2    0 

Stagg   .    .    .    . 

50  12    0 

19.  Thompson      .    . 

100    0    0 

27.  Leverson  .    .    , 

10    4    7 

29.  Sharp    .    .    .    . 

204    7    0 

31.  Wilson      .    .    . 

20  11    0 

June  7.  Milson  .    .    •    . 

19  10    0 

11.  Solomon    .    .    . 

15  13    0 

12.  Thompson      .    . 

121  13    0 

Leaf     .    .    .    . 

15    0    0 

17.  Swaine      .    .    . 

11  16    6 

Thompson     .    . 

145    3    0 

19.  Bushay     .    .    . 

5  13    0 

Lamb    .    .    .    . 

12    0    0 

' 

Palmer      .    .    . 

7  15    6 

25.  Oreen    .    .    .    . 

16    9    8 

Barnard    .    •    . 

9    10 

Hallen       .    .    . 

19    0  11 

28.  Pepper      .    .    . 

12    0    0 

30.  Pitt 

7  15    6 

Sharp   .    .    .    . 

29    4    0 

Pearson     .    .    . 

52    1    0 

Commission    •    . 

110 

1856. 

BaUnce     .    .    . 
1856. 

36  15    8 

£2499    5    8 

£2499    5    8 

July  1.  Balance       .    .    .    £36  15    8 

July  5.  Milson  .    .    •    . 

.      £11  12    6 

To  Cash 

.     182    0    0 

25.  Hone's  draft  .    . 

27    5    6 

26.  Do.     ... 

77  16    0 

^  M  ^k            ^            ^k 

10.  Thompson      •    . 

73  15    0 

27.  Do.     •    .    . 

■fc     f-»                     MH^ 

.     116    5    6 

Thompson      .    . 

43  13    6 

28.  Do.     ... 

30    5    6 

Aug.  4.  Lane     .    .    .    . 

40    0    0 

Aug.  9.  Cash  .    .    . 

.     150    0    0 

11.  Bnrlage     .    .    . 

5    5    6 

15.  Sundries 

.     130  12    3 

Brown  .    .    .    . 

4    8    0 

30.  Cash  .    .    . 

,     168    2  11 

Thompson      .    . 

42  18    6 

12.  Levean      .    .    . 

33    3  10 

13.  Slatten      .    .    . 

20    9    5 

13.  Hurd    .    .    .    . 

7    6    0 

Edgoomb  •    •    . 

3    4    0 

Barnard    .    .    . 

14    2    9 

Wolf     .     .    .    , 

3  18    0 

14.  Sharp   .    .    .    . 

28  15  10 

Kirby  .    .    .    , 
Block    .    .    .    . 

4    2    3 

40    0    0 

15.  Hutton      •    .    . 

71    5    0 

Oreen   .    .    •    . 

11    4    6 

16.  Milson       •    .    . 

10    5    0 

22.  Stevenson      .    ^ 

12  10  10 

30.  Milson  .    .    .    . 

32  15    0 

Sept.  1.  Sack     .    .    .    . 

39    0    0 

Balance 

Balance    .    . 

310  16  11 

£891  17  10 

£891  17  10 

.  £310  16  11 
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BeoBley^  for  the  plaintiff. — The  main  question  is,  whether  the  defend- 
ants are  not  chargeable  as  '^existing  shareholders"  under  the  7  &  8  YicL 
c.  113,  s.  21,  their  testator's  name  appearing  on  the  memorial  of  share^ 
holders  last  filed  under  the  act.  That  section  enacts  that  "  the  persons 
whose  names  shall  appear  from  time  to  time  in  the  then  last-delirered 
memorial,  and  their  legal  representatives^  shall  be  liable  to  all  legal  pro- 
ceedings under  this  act  as  existing  shareholders  of  the  company.*' 
[OocKBURN,  C.  J. — You  contend  that  the  man's  name  being  in  the 
memorial  is  equivalent  to  the  names  of  his  representatives  being  there ; 
and  that  the  memorial  is  conclusive  evidence  ?]  Precisely  so.  [Wil- 
liams, J. — Is  not  the  authority  to  place  his  name  there  revoked  by  his 
death  ?]  In  ordinary  cases  it  would  be  so ;  but  not  under  this  statute. 
The  6th  section  incorporates  all  those  who  become  shareholders  and  their 
legal  representatives  ;  and  s.  7  enacts,  that,  notwithstanding  such  ineor- 
*6^51  P^^^^^^9  ^^^7  ^^^  i^^^vc  several  executors,  '''&C.,  shall  continue 
•J  liable  as  if  not  incorporated.  [Coceburn,  C.  J. — ^If  death  can- 
celled Walton's  liability,  his  executors  could  incur  none.  Yoa  are,  in 
truth,  seeking  to  fix  the  executors  with  an  original  liability.]  The  21st 
section  gives  creditors  a  right  to  have  execution  against  executors  of  a 
deceased  person  as  existing  shareholders.  The  shares  are  personal  assets, 
which  vest  in  the  executors.  The  16th  section  requires  the  memorial  to 
be  filed,  and  empowers  any  person  to  inspect  it  on  payment  of  a  small 
fee.  The  17th  section  provides  for  occasional  changes  therein ;  and  the 
18th  gives  the  form  of  the  memorial.  The  19th  section, — which  is  to  be 
construed  with  the  21st, — makes  the  memorial  conclusive :  it  enacts, 
^'  that  a  true  copy  of  any  such  memorial,  certified  under  the  hand  of  one 
of  the  commissioners  of  stamps  and  taxes  for  the  time  being,  upon  proof 
made  that  such  certificate  has  been  signed  with  the  handwriting  of  the 
person  certifying  the  same, — whom  it  shall  not  be  necessary  to  prove  to 
be  a  commissioner  of  stamps  and  taxes, — shall  be  received  in  evidence 
as  proof  of  the  contents  of  sitoh  memorial^  and  proof  shall  not  be 
required  that  the  person  by  whom  the  memorial  shall  purport  to  be  veri- 
fied, was,  at  the  time  of  such  verification,  the  manager  or  one  of  the 
directors  of  the  company."  [Willbs,  J. — ^Ness  v.  Angas,  3  Exch.  805, f 
and  Ness  v.  Armstrong,  4  Exch.  21,t  decided  that  personal  representa- 
tives were  not  liable  under  the  7  G.  4,  c.  46.]  The  language  of  the  6th 
section  of  that  statute  was  different  from  that  of  the  19th  section  of  the 
act  now  under  consideration.  [Willes,  J. — The  words  are  the  same  in 
both  statutes, — '^  shall  be  received  in  evidence  as  proof,"  &c.]  The  only 
means  a  creditor  has  of  knowing  who  are  shareholders,  is,  the  memorial; 
and  that  does  not  disclose  the  death  of  the  party.  The  26th  section  pro- 
vides for  a  mode  in  which  an  executor  may  become  an  actual  share- 
♦6561  ^^'^^^» — ^^  *which  case  he  would  incur  a  liability  different  from 
•J  that  contemplated  by  s.  21.  [Willes,  J. — The  26th  section  only 
affects  the  rights  of  the  executor.  Mav  you  not  rely  on  the  7th  sec- 
tion(a)  as  making  the  executors  liable  r]  That  section,  coupled  with 
the  21st,  clearly  does  make  them  so.     [Willbs,  J.,  referred  to  2  Wit 

(a)  It  provides,  **  that,  notwithstanding  such  inoorporation,  the  several  shareholders  for  th« 
time  being  in  the  said  banking  business,  and  those  who  shall  have  been  shareholders  therauif 
and  their  aevtral  exteuton,  administratort,  and  asngna,  shaU  be  and  continue  liable  for  all  tbt 
dealings,  covenanto,  and  undertakings  of  the  said  eompany,  subject  to  the  provisions  bcrtia> 
after  oontained,  as  fbllj  as  if  the  said  company  were  not  ineoiporated." 
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liams  on  Executors,  5th  edit.,  1583.]  The  next  question  is,  whether 
the  defendants  are  discharged  by  a  bon&  fide  transfer  of  the  shares  be- 
fore the  bankruptcy  of  the  concern  (the  transferees'  names  not  appear- 
ing on  the  register  of  shareholders).  This  point  is  disposed  of  by  the 
case  of  Dossett  v.  Harding,  1  C.  B.  N.  S.  624  {  E.  C.  L.  R.  vol.  87), 
where  it  was  held,  on  the  authority  of  Henderson  v.  The  OfiBcial  Mana- 
ger of  the  Royal  British  Bank,  7  Ellis  &  B.  356,  that  a  shareholder 
whose  name  is  properly  inserted  in  the  last  return  or  memorial  filed  at 
the  stamp-ofiice,  cannot  get  rid  of  his  liability  under  s.  21,  by  a  subse- 
quent bon&  fide  transfer  of  his  shares.  [Williams,  J. — We  are  bound 
by  that  case.  We  there  held  that  the  memorial  was  conclusive,  the  share- 
holder being  alive.']  Then,  as  to  the  last  point,  it  is  submitted  that  the 
plaintiff  is  entitled  to  appropriate  the  payments  to  the  drawing  account, 
and  to  recover  the  balance  on  the  deposit  account. 

Phipsouy  contrlt. — ^The  plaintiff  would  have  had  no  claim  against  Wal- 
ton himself  if  he  had  been  alive.    It  appears  from  the  case,  that,  on  the 
Ist  of  January,  '''1856,  the  plaintiff  opened  a  deposit  account  with  r^o'-fj 
the  bank,  upon  which  there  was  due  to  him  at  the  time  of  their  ^ 
stoppage  in  September,  1856,  258{.  18«.  Id.,  and  at  the  time  of  Walton's 
death  25SL  18«.  4(2.    He  had  also  a  drawing  account,  upon  which  there 
was  due  to  him  at  the  time  of  commencing  the  action  SIOL  16«.  lid. : 
but  the  whole  of  that  accrued  since  the  death  of  Walton  except  about 
23/.   The  judgment  in  the  action  was  obtained  on  the  23d  of  December, 
1856,  for  5697.  15«.  2d.  and  costs.     The  plaintiff  has  since  received,  by 
payment  of  dividends  under  the  bankruptcy,  and  from  the  proceeds  of 
an  execution  against  another  shareholder,  516Z.  11».  3(2. .  Independently, 
therefore,  of  the  broad  question  as  to  the  liability  of  the  executors  to  be 
proceeded  against  either  as  absolute  or  quasi  shareholders,  the  plaintiff 
has  no  right  to  proceed  against  the  estate  of  Walton  at  all.     The  claim 
as  against  Walton  is  altogether  wiped  off  by  the  appropriation  of  the 
payments  to  the  earlier  items.     [Williamb,  J. — The  payments  are  in 
reduction  of  the  judgment  debt.    The  real  question  is,  whether  executors 
are  liable  under  s.  21.]    It  is  submitted,  that,  under  that  section,  execu- 
tors cannot  be  proceeded  against  at  all, — independently  of  the  question 
arising  on  the  state  of  the  account.     The  16th  section  of  the  statute 
requires  the  company  to  file  a  memorial  containing  the  names  and  places 
of  abode  of  all  its  existing  shareholders ;  and  the  17th  requires  them  to 
make  an  additional  return  of  all  who  have  ceased  to  be  members,  or  who 
have  become  members  or  shareholders  of  the  company  since  the  last 
return.     In  June,  1856,  notwithstanding  Mr.  Walton  was  then  dead,  he 
is  returned  as  an  existing  shareholder ;  and  it  is  now  contended  that  his 
executors  are  bound  by  this  wrongful  act  of  the  directors.     [Crowder, 
J. — ^Is  the  creditor,  who  is  innocent,  to  be  damnified  by  that  f  He  looks 
to  the  return.]   The  liability  imposed  by  the  9th,  10th,  and  *l3th  r^geo 
sections  is  imposed  only  upon  existing  shareholders :  and  these  ^ 
^re  the  only  clauses  giving  jurisdiction.     What  authoritv  is  there  for 
issuing  execution  agamst  one  who  is  not  a  shareholder  f    [Crowder, 
«^* — Then  you  dissent  from  the  decision  in  Dossett  v.  Harding,  1  G.  B. 
^*  S.  524  f]    It  is  impossible  to  apply  the  machinery  of  the  statute  to 
s  non-existing  person.     He  cannot  be  served  with  notice,  or  be  sum- 
mot^ed :  and  you  cannot  reach  executors,  until  they  have  done  some  act 
to  make  them  Bhareholders.    [Gockbu&n,  C.  J. — ^Are  you  right  in  say- 
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ing  that  there  is  no  liability  in  the  shareholders  but  that  pointed  out  bj 
the  clauses  you  refer  to?  The  6th  section  makes  them  a  corporation; 
but  the  7th  section  expressly  declares,  that,  notwithstanding  such  incor- 
poration, the  shareholders,  and  their  several  executors,  administraton, 
successors,  and  assigns,  shall  continue  liable  for  all  the  dealings,  cove- 
nants, and  undertakings  of  the  company,  subject  to  the  provisions  there- 
inafter contained,  as  fully  as  if  the  company  were  not  incorporated.  The 
only  limit  is,  that  resort  must  first  be  had  to  the  assets  of  the  company. 
Subject  to  the  provisions  contained  in  the  execution  clauses,  the  diare- 
holaers  remain  liable :  and  I  must  confess  I  do  not  see  why  their  repre- 
sentatives should  not  also  be  liable.  In  Fell  v,  Burchett,  7  Ellis  k  B. 
587,  where  it  was  held  that  a  creditor  cannot  maintain  an  action  against 
a  shareholder,  his  only  remedy  being  by  action  against  the  corporation, 
and  execution  in  the  statutable  mode, — ^the  Court  of  Queen's  Bench  con- 
strued the  words  '^  subject  to"  as  meaning  ^*  according  to."  Lord  Gamp- 
bell,  in  giving  jud^ent,  after  observing  upon  the  difficulty  of  reconciling 
the  various  provisions  of  the  act,  says :  ^'  My  solution  is,  that  the  inten> 
tion  was,  to  guard  against  an  inference  which,  it  was  apprehended,  might 
be  drawn  from  the  incorporation  under  the  letters  patent  in  s.  6,  that 
^659^  ^^^  shareholders  should  '''not  in  any  way  be  liable  to  make  satis- 
^  faction  to  the  creditors ;  with  this  view  it  was  in  s.  7,  by  way  of 
proviso,  onacted  that  the  shareholders,  past  and  present,  should  be  and 
continue  liable,  ^  subject  to  the  provisions  hereinafter  contained.'  Giving 
effect  to  those  words  as  meaning  that  they  should  be  liable  after  the  cor- 
poration had  been  sued,  after  its  assets  had  been  exhausted,  and  the 
other  provisions  complied  with,  s.  7  is  made  to  harmonize  with  the  sob- 
sequent  sections.  '  Subject  to  the  provisions,'  is  not  proper  langnage  to 
express  this  meaning :  but,  looking  to  the  whole  scope  of  the  act,  we  are 
justified  in  considering  *  subject'  as  a  word  improperly  introduced,  but 
meaning  'according.'     By  this  construction,  the  individual  liability  is 

E reserved,  but  the  oppressive  multiplication  of  suits  is  avoided."  If  read 
terally,  the  shareholders  would  be  liable  on  specialty  debts  for  tweotj 
years,  and  on  simple  contracts  for  six  years,  instead  of  three  years,  u 
provided  by  s.  10.     In  conformity  with  the  principle  laid  down  in  FeD 
V.  Burchett,  the  Court  of  Exchequer,  in  Harris  v.  The  Official  Manager 
of  the  Royal  British  Bank,  2  Hurlst.  k  N.  585,t  intimated  an  o]Nniott 
that  a  judgment  against  a  banking  copartnership, — ^the  bank  now  in 
question, — cannot  be  registered  so  as  to  affect  the  estate  of  a  shareholder 
against  whom  no  judgment  has  been  obtained.     If,  then,  an  action  will 
not  lie  against  a  shareholder  on  s.  7,  what  is  the  meaning  of  the  enact- 
ment ?    The  shareholders  are  to  be  liable  only  in  the  manner  thereinafter 
provided ;  and  that  is  confined  to  proceedings  against  persons  who  are 
shareholders.  [Williams,  J. — ^You  say  the  words  ^'  executors  and  admin- 
istrators" in  s.  7  are  inoperative  ?]     Unless  they  become  shareholders. 
Under  this  statute,  executors  are  liable  for  contribution  where  execution 
has  been  executed  against  other  shareholders :  the  legislature  has,  in  a. 
14,  given  a  distinct  remedy  against  them  as  such.    [CnownBR,  J. — 
*B601  *^^^  ^^  follow  that  executors  cannot  be  proceeded  a^inst  bjr 
-■  scire  facias  in  cases  where  they  could  not  be  proceeded  against 
by  motion  ?]   The  legislature  could  hardly  have  intended  to  make  share- 
holders liable  in  any  other  way  than  that  which  they  have  so  dewly  and 
distinctly  pointed  out.    [Wilubs,  J.— -Would  scire  facias  lie  against  the 
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heir  of  .A  shnrebolder  who  dies  seised  in  fee-simple  ?]  It  is  apprehended 
not.  [VVILLE8,  J. — It  certainly  would  be  singnlar  to  hold  that  the  land 
which  the  heir  takes  by  descent  shall  be  liable  by  reason  of  the  company 
having  represented  one  to  be  a  shareholder  who  was  not  so  in  point  of 
fact.]  In  Fell  v.  Barchett,  all  the  judges  agree  that  the  7th  section  is 
declaratory  of  the  mode  in  which  recourse  is  to  be  had  against  those 
who  are  shareholders.  The  concluding  words  of  s.  10  are  remarkable, — 
'^  nor  shall  this  act  be  deemed  to  enable  any  party  to  a  suit  to  recover  from 
any  individual  shareholder  of  the  company,  or  any  other  person  whom-* 
soever,  any  other  or  greater  sum  than  might  have  been  recovered  if  this 
act  had  not  been  passed.''  If  this  act  had  not  been  passed,  executors 
clearly  would  not  have  been  liable  at  all.  [Williams,  J. — ^If  the  execu- 
tors became  new  shareholders,  they  would  not  be  liable  at  the  time  this 
debt  was  contracted.]  The  true  meaning  of  s.  21  is,  that  the  persons 
whose  names  appear  in  the  last-deliverea  memorial,  are  to  be  liable  to 
all  legal  proceedings  under  the  act  as  existing  shareholders  of  the  com- 
pany, and  their  executors  to  all  such  proceedings  as  executors  are 
liable  to. 

Beoiley,  in  reply.— The  effect  of  Fell  v.  Burchett,  7  Ellis  &  B.  58T, 
is,  that  shareholders  are  to  be  liable  only  in  the  way  pointed  out  in  s.  IS, 
and  are  not  to  be  harassed  by  a  multiplicity  of  actions,  when  full  remedy 
is  given  to  the  creditor  under  the  judgment  against  the  company.  There 
can  be  no  hardship  in  holding  the  ^executor  to  be  liable  de  bonis  r^c^-i 
testatoris.  Some  light  is  thrown  upon  the  construction  of  this  ^ 
act  by  the  judgment  of  Parke,  B.,  in  Bradley  v.  Eyre,  11  M.  &  W.  482.t 

[It  was  conceded,  that,  though  Mr.  Walton  was  dead  at  the  time  of 
the  filing  of  the  last  memorial,  his  name  had  been  properly  inserted  al 
a  shareholder  in  several  previous  memorials.] 

CocKBURN,  G.  J. — I  am  of  opinion  that  our  judgment  in  this  case 
must  be  for  the  defendants.  This  is  a  proceeding  by  scire  facias  under 
the  7  &;  8  Vict.  c.  113,  to  enforce  against  the  executors  of  one  Charles 
Walton,  a  deceased  shareholder,  a  judgment  obtained  against  the  Royal 
British  Bank,  no  sufficient  satisfaction  having  been  received  from  the 
property  o(  the  company.  The  facts,  as  stated  in  the  special  case,  and 
admitted  on  the  argument  at  the  bar,  are  in  substance  these, — thai 
Walton  was  a  shareholder  of  the  company  at  the  time  of  the  making  of 
some  former  returns  or  memorials  under  the  statute,  but  that,  in  th« 
interval  between  the  making  of  those  returns  and  the  last  memorial  filed 
by  the  company,  in  June,  1856,  he  died,  and,  notwithstanding  that  evenly 
his  name  was  inserted  in  the  last-mentioned  memorial ;  that  the  plaintiff 
had  a  claim  against  the  company  in  respect  of  a  balance  due  to  him  on 
ft  deposit  account,  and  also  on  an  ordinary  drawing  account ;  and  thai 
he  commenced  his  action  thereon  against  the  company  after  the  deatk 
of  Walton.  It  has  been  contended,  on  the  part  of  the  plaintiff,  that^ 
inasmuch  as  the  name  of  Mr.  Walton  appeared  as  a  shareholder  upon 
the  memorial  filed  in  June,  1856,  by  the  operation  of  the  21st  section  of 
the  statute,  his  estate  in  the  hands  of  bis  legal  representatives  is  liable 
to  satisfy  this  debt.  The  words  of  that  section  are,  "  that  the  persons 
>irhose  names  shall  appear  from  time  to  time  in  the  then  last-delivered 
iDetnorial,  and  their  legal  reprenentativen^  shall  *be  liable  to  all  r^ggo 
legal  proceedings  under  this  act  as  existing  shareholders  of  the  ^ 
company."    I  am  far  from  saying  that  I  concur  in  Mr.  Phipion'i  view^ 
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viz.  that  the  effect  of  the  6th,  7th,  10th,  and  13th  sections  of  the  statute 
is,  that  a  person  whose  name  appears  upon  the  memorial,  and  his  estate 
and  effects,  are  liable  onlj  during  the  lifetime  of  such  shareholder,  and 
that  no  proceedings  can  be  taken  against  his  legal  representatives  after 
his  death  to  fix  his  estate  even  in  respect  of  a  claim  for  which  he  woaM 
have  been  himself  liable  if  alive.  It  is  not  necessary  to  give  any  opinioa 
upon  that  point.  If  it  were,  I  should  think  it  a  matter  which  required 
much  more  consideration  than  I  have  yet  been  able  to  bestow  upon  it: 
but  the  present  impression  of  my  mind  is  the  very  reverse.  The  mean- 
ing of  the  21st  section  appears  to  me  to  be  this, — that,  where  a  perso!) 
who  is  a  shareholder,  or  whose  name  appears  as  a  shareholder  in  the 
last-delivered  memorial,  and  who  would  have  been  personally  liable  to 
proceedings  under  the  act  as  an  existing  shareholder  if  living,  dies,  his 
legal  representatives  are  liable  also ;  but,  that,  where  the  party  himself 
would  not  have  been  personally  liable,  if  alive,  though  his  name  appeared 
upon  the  register,  his  personal  representatives  are  not  liable  in  respect 
of  his  estate.  The  words  of  the  section  are,  "  the  persons  whose  names 
shall  appear  from  time  to  time  in  the  then  last-delivered  memorial,  and 
their  legal  representatives,  shall  be  liable,"  &c.  I  do  not  think  that 
can  be  read  in  the  disjunctive.  In  the  present  instance,  Mr.  Walton, 
the  shareholder,  died  before  the  plaintiff  obtained  his  judgment  against 
the  company.  Death  had  then  removed  him  from  the  reach  of  all  legal 
proceedings  under  the  act.  I  think  the  utmost  the  legislature  meant  bj 
this  2l8t  section,  is,  that  the  legal  representatives  are  liable  where  the 
^aao-]  testator  or  intestate  himself,  if  living,  would  have  been  liable: 
•1  ^and  upon  this  simple  ground  I  am  of  opinion  that  the  defendants 
Are  entitled  to  judgment. 

Williams,  J. — -1  am  of  the  same  opinion.     The  case  has  been  put  bj 
Mr.  Beadey  as  turning  entirely  upon  the  construction  of  the  21st  section 
of  the  7  &  8  Vict.  c.  113 :  and  I  agree  with  my  Lord  in  thinking  that 
we  cannot  read  the  word  ^'  and*'  in  the  disjunctive.     The  question  is, 
whether  we  are  driven  to  say,  contrary  to  the  truth,  that  Mr.  Walton 
was  a  shareholder  at  the  time  of  the  filing  of  the  memorial  in  Jane,  1856. 
I  do  not  think  we  are.     Looking  at  the  terms  of  the  21st  section,  i: 
aeems  to  me  that  the  words  "  persons  whose  names  shall  appear  in  the 
memorial"  are  not  applicable  to  a  case  like  this,  where  the  person  whose 
name  appears  in  the  memorial  was  not  living  at  the  time  the  proceedings 
were  taken.     I  think  the  meaning  of  the  clause  is,  that,  if  the  person 
whose  name  is  on  the  memorial  is  living  at  the  time  the  proceedings  are 
taken,  he  is  liable  as  an  existing  shareholder,  and,  if  he  dies,  his  liability 
/attaches  to  his  legal  representatives.     It  is  very  like  the  case  of  abate> 
ment  of  legacies :  if  a  legatee  dies  in  the  lifetime  of  the  testator,  the 
legacy  lapses ;  but,  if  he  survives  the  testator  and  then  dies,  it  goes  to 
his  personal  representatives  as  part  of  his  personal  estate :  and  a  lemy 
lapses  equally  if  given  to  a  man  and  his  legal  representatives.(a)    It  is 
unnecessary  to  advert  to  the  argument  urged  by  Mr.  Phip^on^  that  the 
liability  of  the  person  whose  name  appears  in  the  memorial  exists  only 
during  his  lifetime,  and  that  no  proceedings  can  be  taken  against  his 
representatives  after  his  death,  so  as  to  charge  his  estate,  even  in  respect 
of  a  claim  for  which  he  would  himself  have  been  liable,  had  he  beoi 

(a)  See  WmiuM  on  Exeouton,  4tli  edit  1036, 103S. 
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living.    I  should  require  much  *more  time  for  consideration  before  r^^g^ 
I  could  come  to  that  conclusion.  ^ 

Crowdbr,  J. — I  also  desire  to  give  my  judgment  upon  the  construc- 
tion of  the  21st  section  only,  without  offering  aby  opinion  upon  the  other 
sections  of  the  act.     It  is  to  be  assumed  that  Mr.  Walton's  name  had 
properly  been  inserted  in  former  memorials,  but  that  he  was  dead  at  the 
time  of  the  filing  of  the  last-delivered  memorial,  and  that  the  proceed- 
ings to  enforce  the  judgment  against  his  estate  were  not  commenced 
until  after  his  decease.     The  words  of  the  21  t  section  are,  ^*  that  the 
persona  whose  names  shall  appear  from  time  to  time  in  the  then  last- 
delivered  memorial,  and  their  legal  representativefj  shall  be  liable  to  all 
legal  proceedings  under  this  act  as  existing  shareholders  of  the  com- 
pany."  It  cannot  be  predicated  of  a  person  non-existent,  that  he  became 
liable  to  proceedings  under  the  act  as  ^^an  existing  shareholder."     The 
fair  meaning  of  the  whole  clause  must  be,  that  the  liability  attaches  to 
persons  on  the  memorial  who  are  capable  of  being  proceeded  against, 
and  whose  liability,  in  case  of  their  death,  passes  to  their  representatives, 
so  that  there  may  be  no  failure  of  proceedings  where  the  liability  has 
once  attached.     I  am  by  no  means  satisfied  that  the  language  of  that 
section  can  be  reconciled  with  that  of  some  of  the  other  provisions  of  the 
act,  or  that  a  consistent  construction  can  be  put  upon  the  whole.     But 
I  am  clearly  of  opinion  that  Mr.  Walton  did  not  come  within  the  category 
of  persons  liable  to  be  proceeded  against  under  s.  21,  inasmuch  as  he 
was  not  in  existence  at  the  time  the  memorial  was  filed  or  the  proceed- 
ings commenced ;  and  therefore  I  think  the  defendants  are  entitled  to 
judgment. 

WiLLBS,  J. — I  am  of  the  same  opinion.  The  21st  section  of  the 
statute  in  question  certainly  raises  ^considerable  di£5culty.  Con-  r^^aoK 
strued  literally,  it  amounts  to  this,  that  the  persons  who  file  the  '- 
memorial  under  s.  17,  have  the  power  of  putting  therein  the  name  of  any 
person  they  please,  without  such  person  having  any  remedy  or  any  means 
of  withdrawing  his  name  therefrom.  When  that  comes  to  be  considered, 
the  absurdity  of  it  will  be  found  so  great  that  the  courts  will  feel  it 
necessary  to  put  such  a  construction  upon  the  section  as  will  prevent  such 
a  consequence.  Possibly  there  may  be  a  remedy  Sy  indictment  against 
persons  who  so  conduct  themselves.  It  is  unnecessary,  however,  to  con- 
Bider  that  now.  I  found  my  judgment  in  this  case  upon  the  grounds 
already  stated  by  the  rest  of  the  court.  The  21st  section,  when  speak- 
ing of  the  liability  of  persons  as  existing  shareholders,  must  mean  per- 
sons who  would  be  liable  to  have  legal  proceedings  taken  against  them- 
selves. Here,  the  testator,  Walton,  was  dead  at  the  time  of  the  filing 
of  the  memorial  in  June,  1856.  No  proceeding,  therefore,  could  be 
taken  under  the  act  against  him ;  nor  do  I  think  any  proceedings  could 
he  founded  against  his  legal  representatives  on  s.  21. 

Judgment  for  the  defendants. 
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A  ihftrsholdcr  whoM  nam*  is  property  iDMrted  in  <fc«  Ui i-d«IiTez«d  ai0»onaly 
to  exemition  iind«r  the  IZth  amotion  of  the  7  A  8  Viet  c.  IIS,  althoogh  h«  ham  •obseqwsdj 
bon&  tide  transferred  his  shares,  and  the  transfer-deed  has  been  dnljr  exaealcd  hj  tbm  tm»* 
ferree,  and  registered  under  s.  23. 

This  was  a  scire  facias  against  the  defendant  as  an  alleged  shareholjer 
in  the  Royal  British  Bank,  on  a  judgment  obtained  bj  the  plaintiff  in  an 
action  in  this  court  in  which  the  now  plaintiff  was  the  plaint^  ad 
Robert  Palmer  Harding,  the  official  manager  of  the  aaid  Rojal  Brkyi 
*6661  ^^^^'  ^^  ^^^  defendant,  for  the  sum  *of  T5Z.  16».  Id.  and  5L  Ti. 
^  4d.  (for  costs),  to  enable  the  plaintiff  to  have  executioa  upon  the 
said  judgment  to  satisfy  the  plaintiff  the  sum  of  68L  2t.  2d.  which  is 
BOW  due  on  the  said  judgment  and  still  unpaid ;  and  by  consent  of  the 
parties,  and  by  the  direction  of  the  court,  the  following  case  is  stated, 
without  pleadings : — 

The  Royal  British  Bank  was  a  joint  stock  company  incorporated  bj 
Royal  Charter  dated  the  20th  of  June^  1849,  for  the  purpose  of  carrying 
on  the  business  of  a  joint  stock  bank  in  England  under  the  statute  1  ki 
Vict.  c.  118,  ^'  An  act  to  regulate  joint  stock  banks  in  England.*' 

The  said  bank  stopped  payment  on  the  8d  of  September  last ;  and  od 
the  24th  an  order  was  made  bv  Vice  Chancellor  Kmdersley  to  wind  up 
the  afiairs  of  the  said  bank  under  the  Joint  Stock  Companies  Winding-up 
.Acts,  7  &  8  Vict.  0.  Ill,  and  11  &  12  Vict  c  45 :  and,  on  the  13th  of 
October  last,  the  said  Robert  Palmer  Harding  was  duly  appoiated  the 
official  manager  of  the  said  bank,  and  has  continued  to  be  such  offidal 
manager  up  to  the  present  time. 

On  the  9th  of  October  last,  a  petition  for  acyudication  in  bankniptcj 
was  presented  against  the  said  Royal  British  Bank,  under  which  the  said 
bank  was  duly  adjudged  bankrupt ;  and,  at  a  subsequent  meeting  for 
proof  of  debts,  held  at  the  Court  of  Bankruptcy  before  the  commence- 
ment of  the  said  action  against  the  said  official  manager  of  the  said  bank, 
in  the  matter  of  the  petition  aeainst  the  said  bank,  the  plaintiff  proved 
his  said  debt  according  to  the  form  prescribed  by  the  bankrupt  law. 

On  the  6th  of  February  last,  the  plsuntiff,  having  first  proved  his  debt 
under  the  winding-up  proceedings,  commenced  the  said  action  against 
the  said  Robert  Palmer  Harding,  the  official  manager  of  the  said  bank, 
*BB71  ^  recover  %he  said  sum  of  752.  17s.  5(2.,  which  was  then  *due  to 
-I  him  from  the  bank ;  and,  on  the  24th  of  Februarj^  last,  indgment 
was  obtained  against  the  said  official  manager  of  the  said  bank,  for  the 
sum  of  15L  17«.  5d.,  and  52.  7^.  id.  costs  of  suit,  making  together  the 
sum  of  811.  4«.  lid. 

A  writ  of  fieri  facias  was  issued  on  the  said  24th  of  February  last  i^>e& 
the  said  judgment,  directed  to  the  sheriffs  of  London,  to  levy  the  said  sum 
of  SIL  4s.  11(2.  upon  the  effects  of  the  said  bank,  at  the  head  offices  of 
the  said  bank  in  Threadneedle  Street ;  and,  on  the  following  day,  the 
said  sheriffs  made  a  return  to  the  said  writ,  as  follows : — **The  within 
named  The  Royal  British  Bank  hath  not  any  goods  or  chattels  in  our 
bailiwick.    John  Josbph  Mbchi  and  Frbdbbick  Kbats,  sheriffs.'* 

The  said  British  Bank  had  not  any  goods  or  chattels  elsewhere  firoa 
which  the  plaintiff  could  obtain  satisfaction  of  his  said  judgmentdebt; 
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and  any  other  execution  against  the  property  and  effeota  of  the  said  bank 
would  have  been  ineffectual  for  that  object. 

A  memorial  was  made  out  and  filed  at  the  Stamp-Office  by  the  manager 
of  the  said  bank, — a  copy  of  which  memorial  accompanied  and  was  to 
be  part  of  the  case, — and  this  was  the  last-delivered  memorial  of  the 
said  bank.  The  admissibility  and  effect  of  this  memorial  was  disputed 
by  the  defendant.  ^ 

In  this  memorial,  the  name  of  the  defendant,  described  as  of  Albert 
Villas,  Seven  Sisters  Road,  Upper  HoUoway,  gentleman,  appeared,  and 
8till  appears,  as  a  shareholder  of  the  said  bank. 

On  the  2d  of  March,  1857,  the  plaintiff  caused  the  defendant  to  be 
duly  served  with  a  proper  ten  days'  notice  of  his  intention  to  issue  execu- 
tion on  the  said  jud^ent  against  the  property  and  effects  of  the  de- 
fendant as  a  shareholder  in  the  said  bank ;  and  such  notice  had  expired 
before  any  proceedings  were  taken  by  the  plaintiff  against  the  defendant. 
*The  defendant,  in  the  month  of  March,  1856,  became  the   r^tggo 
holder,  by  purchase,  of  four  shares  in  the  said  bank ;  and,  on  the   ^ 
28th  of  July  in  the  same  year,  he  sold  the  same  four  shares,  through 
Messrs.  Thomas  Fenn  k  Co.,  share-brokers,  of  the  London  Stock-Ex- 
change, in  the  open  market,  for  1642.,  and,  with  the  consent  of  the  direc* 
tors  of  the  said  bank,  regularly  transferred  the  same  to  John  Kilpatrick, 
by  a  deed  of  transfer  executed  by  him  and  the  said  John  Kilpatricx,  dated 
the  2d  of  August,  1856,  duly  made  in  compliance  with  the  charter  of 
the  Baid  bank ;  and  the  deed  of  transfer  was  on  the  said  2d  of  August 
duly  entered  in  the  renster  of  shareholders  of  the  said  bank ;  and  the 
name  of  the  said  John  Kilpatrick  was  then  entered  as  the  proprietor  of» 
and  be  became  a  shareholder  in,  the  said  bank,  and  has  so  continued 
ever  since,  in  req[>ect  of  the  said  shares :  and  the  defendant  contends 
that  he  then  wholly  ceased  to  be  a  shareholder  in  the  said  bank,  or  to 
have  any  interest  therein,  and  that  his  liability  as  such  then  determined, 
except  as  specially  provided  in  the  said  act  of  parliament. 

The  defendant  never  held  or  was  possessed  of  or  entitled  to  any  share 
or  shares  in  the  said  bank,  except  the  aforesaid  four  shares,  and  except 
two  other  shares  which  were  transferred  into  his  name  by  William  Nairn 
in  the  year  1850,  as  a  security  for  a  debt ;  and  these  last-mentioned  two 
shares  were  sold  bv  him,  and  duly  transferred  to  the  purchaser  thereof, 
in  Jane,  1851 ;  and  no  liability  is  sought  to  be  fixed  upon  the  defendant 
HI  respect  of  his  having  held  those  shares. 

The  question  for  the  opinion  of  the  court,  was,  whether  the  defendant 
^as  liable,  as  an  existing  shareholder  of  the  said  Boyal  British  Bank,  to 
the  plaintiff  in  this  action. 

If  the  court  should  be  of  opinion  in  the  affirmative,  then  judgment 
VM  to  be  entered  up  for  the  j^aintiff  *for  682.  2s.  2d.  and  costs  r«^9 
of  Boit    If  the  court  should  be  of  opinion  in  the  negative,  then  ^ 
jodgment  of  non  pros.,  with  costs  of  the  action,  was  to  be  entered  up  for 
the  defendant. 
SeoBlejfy  for  the  plaintiff.(a) — This  question,  like  that  in  Powis  v.  Butler, 

(a)  Tb«  pointi  marked  for  Argument  on  the  pert  of  the  pleintU^  were,— 

"That  the  defendant  if  Unhle  to  exeention  egeinsthim  at  the  rait  of  the  plaintUf:  That, 

tlthosgh  the  defendant  maj  not  hare  been  a  Bhareholder  de  ikcto  at  time  of  the  judgment 

^^▼•nd  in  the  original  aetion^  he  i*  neyertheleH  liable  to  hare  execution  iesued  againit  him 

**  tt  existing  i hareholderi  hii  name  appearing  in  the  iMt-deliyered  memorial  at  the  Btamp* 
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ant^,  p.  645,  tnrns  upon  the  constrnction  of  the  7  ft  8  Viet.  e.  113, 
6.  21,  which  enacts  that  '^  the  persons  whose  names  shall  appear  from 
time  to  time  in  the  then  last-delivered  memorial,  and  their  legal  repn- 
sentatives,  shall  be  liable  to  all  legal  proceedings  under  this  act  as  exi^^ 
ing  shareholders  of  the  company."  In  this  case,  Mr.  Rnsseil  had  boa! 
fide  transferred  his  shares,  and  the  transfer-deed  had  been  duly  executed 
bj  the  transferree,  and  registered  pursuant  to  the  23d  section ;  bat  his 
name  appeared  on  the  last-delivered  memorial,  and  conseqnentlj  he  b 
liable  as  *^  an  existing  shareholder."  The  case  is  disposed  of  bj  tlie 
decision  of  this  court  in  Dossett  v.  Harding,  1  0.  B.  N.  S.  •524,  where 
it  was  held  that  a  shareholder  whose  name  is  properly  inserted  in  the 
last  return  or  memorial  filed  at  the  Stamp-Office,  cannot  get  rid  of  his 
liability  under  s.  21,  by  a  subsequent  bonfi  fide  transfer  of  his  shares. 
The  memorial  is  all  that  a  creditor  can  have  recourse  to  for  informatioB; 
utanQ-i  and  a  ^certified  copy  is  by  s.  19,  to  be  '^  received  in  evidence  u 
-I  proof  of  the  contents  of  such  memorial." 
Milwardj  contrft.(a) — The  real  question  turns  upon  the  constmetioi 
of  the  statute  generally,  and  not  merely  upon  the  meaning  of  the  21st 
section.  None  of  the  cases  have  any  application,  with  the  exoeption  of 
Dossett  V.  Harding;  and  that  is  distinguishable;  for,  the  affidavit  of  the 
party  sought  to  be  charged  did  not  show  that  the  transfer  waa  in  the 
proper  form,  or  that  it  was  executed  by  the  transferree,  or  registered  bj 
the  company.  Upon  this  subject  the  observations  of  Kinderdey,  V.  C, 
in  the  case  of  In  re  The  Royal  British  Bank,  Ex  parte  Walton,  3  Jnrist, 
N.  S.  853,  are  well  worthy  of  attention.  [Crowder,  J. — Your  arga- 
ment,  then,  is,  that  the  21st  section  means  that  the  memorial  shall  be 
prim&  facie  evidence  only,  not  conclusive.]  Yes.  It  was  so  hdd  bj 
Coleridge,  J.,  at  Chambers,  in  a  case  where  the  name  of  a  partv 
had  been  erroneously  inserted  in  the  new  memorial.  The  6th  sec- 
tion provides  that  the  company  may  be  incorporated.  The  7th  sec- 
tion  enacts,  'Hhat,  notwithstanding  such  incorporation,  the  several 
shareholders  for  the  time  being  in  the  said  banking  business,  and  those 
who  shall  have  been  shareholders  therein,  and  their  several  exe- 
cutors, administrators,  successors,  and  assigns,  shall  be  and  con- 
tinue liable  for  all  the  dealings,  covenants,  and  undertakings  of  the 
*6711  *^^^^  company,  subject  to  the  provisions  hereinafter  contained, 
-'  as  fully  as  if  the  said  company  were  not  incorporated."  The 
9th  section  enacts  "  that  every  judgment,  decree,  or  order  of  any  coon 
of  justice  in  any  proceeding  against  the  company  may  be  lawfully  ex^ 
cuted  against,  and  shall  have  the  like  effect  on,  the  property  and  effects 
of  the  company,  and  also,  subject  to  the  provisions  hereinafter  contained, 
upon  the  person,  property,  and  effects  of  every  shareholder  and  former 
shareholder  thereof,  as  if  every  individual  shareholder  and  former  share- 

Offlee:  And  that,  notwithsteading  thftt  the  defendant  aaj  have  trantferred  hu  Atm,  bif 
liability  to  have  ezeoations  issued  against  him  eontinaes  so  long  as  his  name  i^pwia  in  tiM 
■aid  memorial 
(a)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — 
<'  That  he  was  not  liable  to  the  execution  sought  to  be  had  against  him ;  that,  as  he  was  sot 
a  shareholder  in  fact  at  the  time  of  the  jndgment  reooTered  in  the  original  action,  he  esanol  bt 
fixed  as  such ;  that  the  completed  transfer  of  his  shares,  and  the  introduction  of  a  nev  shan- 
holder  in  respect  of  such  shares,  reliered  him  from  all  liabilitj ;  and  that  the  statats  7  a  I 
Vict  e.  118  cannot  bo  construed  so  as  to  fix  a  person  not  a  shareholder  in  faet  with  liafcOitT'  ss 
If-  he  wcr*  a  shareholder." 
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holder  had  been  by  name  a  party  to  such  proceeding."     [Cockburn,  C. 
J. — It  ^TilI  not  be  dispated  on  the  other  side,  that,  but  for  the  2l8t  sec- 
tion, to  make  a  party  liable  for  the  contracts  of  the  company,  it  must  bo 
shown  that  he  is  an  actual  shareholder.]     The  proviso  in  the  10th  sec* 
tion  ia  material, — "  that  no  person  having  ceased  to  be  a  shareholder  of 
the  company,  shall  be  liable  for  the  payment  of  any  debt  for  which  any 
such  judgment,  decree,  or  order  shall  have  been  so  obtained,  for  which 
he  would  not  have  been  liable  as  a  partner  in  case  a  suit  had  been  origi- 
nally brought  against  him  for  the  same,  or  for  which  judgment  shall  have 
been  obtained  after  the  expiration  of  three  years  from  the  time  when  he 
shall  have  ceased  to  be  a  shareholder  of  such  company ;  nor  shall  this 
act  be  deemed  to  enable  any  party  to  a  suit  to  recover  from  any  indivi- 
dual shareholder  of  the  company,  or  any  other  person  whomsoever,  any 
other  or  greater  sum  than  might  have  been  recovered  if  this  act  had  not 
been  passed."     That  shows  what  ought  to  be  the  construction  of  the  2l8t 
section.     It  is  the  duty  of  the  directors  to  keep  the  register  in  order, 
and  to  see  that  a  due  account  is  filed  of  existing  shareholders.     [GocE- 
BUSN,  C.  J. — The  shareholder  has  the  means  of  compelling  the  directonr 
to  do  their  duty  in  that  respect :  the  creditor  has  not.     Growder,  J. — 
The  language  of  s.  21  would  seem  to  show  *that  the  memorial  r^gY^ 
was  to  be  conclusive.]    According  to  that  construction,  the  memo-  ^ 
rial  is  not  used  as  proof  of  an  existing  fact,  but  to  create  a  liability 
which  had  no  previous  existence.     The  16th,  17th,  and  18th  sections 
show  that  it  is  exclusively  the  duty  of  the  manager  and  directors  to 
make  and  to  keep  perfect  the  memorial ;  and  that  the  shareholders  have 
no  control  whatever  over  it.     The  21st  section  may  be  made  recon- 
cileable  with  all  the  other  provisions  of  the  act  by  substituting  *^  being" 
for  '*  as."     By  the  23d  section,  the  interest  of  the  transferror  ceases  on 
the  transfer  being  registered,  and  the  transferree,  and  the  transferree 
only,  from  that  moment  becomes  liable  for  calls.    [Williams,  J. — What 
do  you  conceive  to  have  been  the  object  of  the  21st  section  ?]     To  make 
the  memorial  evidence.     [Williams,  J.-^That  had  already  been  done 
by  the  19th  section.]     The  19th  section  merely  makes  a  certified  copy 
admissible.     [WiLLES,  J. — Under  the  6th  section  of  the  7  G.  4,  c.  46, 
the  memorial  was  always  received  as  evidence.(a)     Williams,  J. — II 
would  be  a  cruel  trap  for  a  creditor,  who  has  no  means  of  information 
but  what  the  memorial  affords  him,  to  hold  it  to  be  no  *more  than  r^^To 
prim&  facie  evidence.]    It  would  be  equally  hard  upon  the  share-  ^ 
holder  to  hold  him  conclusively  bound  by  a  document  over  whose  prepa- 
ration he  has  no  control.     [Cockburn,  G.  J. — He  is  a  volunteer.     He 
may  go  to  the  directors,  and  get  his  name  taken  off  the  memorial  by  the 
means  pointed  out  in  s.  17.]  Cur.  ad.  vult. 

WiLLESy  J.,  now  delivered  the  judgment  of  the  court. — ^In  this  case 

(a)  That  notion  enaoied  ''that  a  copy  of  any  ineh  aeoonnt  or  return  bo  filed  or  kept  and 
vvgiitered  at  the  Stamp-Offloe  ae  by  thU  act  is  directed,  and  whioh  copy  shall  be  certified  to  be 
a  true  copy  nnder  the  hand  or  hands  of  one  or  more  of  the  oommiesioners  of  stamps  for  the 
^uns  being,  upon  proof  made  that  such  certificate  has  been  signed  with  the  handwriting  of  the 
P^on  or  persons  making  the  same,  and  when  it  shall  not  be  necessary  to  prove  to  be  a  com- 
>Bisiioner  or  commissioners,  shall  in  all  proceedings,  cirU  or  criminal,  and  in  all  cases  whatso- 
^▼•r»  be  reoeiTcd  in  evidence  as  proof  of  the  appointment  and  authority  of  the  public  oiBoeri 
Btffled  in  such  account  or  return,  and  also  of  the  fact  that  all  persons  named  therein  as  mem- 
06TS  of  luoh  corporation  or  copartnership  were  members  thereof  at  the  date  of  such  account  or 
lituiB." 
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tiie  defendant  was  a  shareholder  in  the  company  at  the  time  the  haX 
memorial  was  filed,  viz.  in  June,  1856 ;  and,  although  he  had  transfo^ 
red  his  shares,  and  the  transfer-deed  had  been  duly  executed  by  the 
transferree,  and  registered  by  the  proper  officer  of  the  company,  &o 
further  memorial  had  been  filed  showing  that  he  had  ceased  to  be  a 
shareholder.  The  case,  therefore,  falls  precisely  within  that  of  Donett 
V.  Harding,  1  C.  B.  N.  S.  524  (E.  C.  L.  B.  toL  87),  and  not  within  the 
rule  laid  down  in  Powis  v.  Butler,  ant^,  p*  645.(a)  Our  jadgment  most, 
therefore,  be  for  the  plaintiff.  Judgment  for  the  plaintiC 

(a)  Thif  oMe  wu  argued  before  iluU  of  Powie  •.  Bailer,  antdi  p.  645^  bet  the  j«dg»enl  wat 

poe^ned. 


*«,.,  *SINNOTT  V.  THE  BOARD  OF  WORKS  FOR  WHITE. 
'''*J  CHAPEL  DISTRICT.    Jan.  28. 


An  action  upon  a  eontraot  for  cleaoeiag  the  streets  of  »  parish,  entered  into  bj  the 
under  a  local  aot»  is,  by  yirtae  of  the  OOth,  93d,  94th,  and  95th  sections  of  the  Metiop^iiaB 
Local  Management  Act,  18  A  19  Vict.  o.  120,  properly  brought  against  the  district  boajd 
oreated  under  the  last-mentioned  act 

The  declaration  stated,  that,  before  the  passing  or  coming  into  ope- 
ration of  the  18  &  19  y iot.  c.  120,  intituled  ^'  An  Act  for  the  better 
local  management  of  the  Metropolis/'  to  wit,  on  the  4th  of  August, 
1855,  by  articles  of  agreement  made  between  the  trustees  of  the  parish 
of  St.  Mary,  Whitechapel,  of  the  one  part,  being  the  trustees  incorpo* 
rated  by  "The  Whitechapel  Improvement  Act,  1853"  (16  k  17  Vict,  c 
exli.),  and  the  plaintiff  of  the  other  part,  and  sealed  with  the  eommon 
aeal  of  the  said  trustees,  and  with  the  seal  of  the  plainti£^ — after  recitinc 
that  the  said  trustees  had  lately  advertised  for  tenders  for  sweeping  and 
cleansing  the  streets  and  other  places,  and  the  gutters  and  channeb 
thereof,  as  well  the  footways  y  t^arriageways,  within  such  parts  of  the  said 
parish  as  were  not  within  the  liberties  of  Her  Majesty's  tower  of  Lon- 
don and  city  of  London,  for  eleven  months,  commencing  on  the  1st  of 
August  then  instant ;  and  that  the  plaintiff  had  agreed  to  perform  such 
work  in  manner  thereinafter  mentioned  for  the  sum  of  127  0/L,  payable  as 
thereinafter  mentioned, — ^it  was  witnessed,  that,  in  consideration  of  the 
covenant  thereinafter  contained  for  the  payment  of  the  said  sum  of 
1270^  to  the  plaintiff  in  manner  thereinafter  mentioned,  be  the  plain- 
tiff did  covenant  with  the  said  trustees  in  manner  following,  that  is  to 
say,  that  he  the  plaintiff  should  and  would  for  the  full  end  and  term 
of  eleven  months  to  be  computed  from  the  1st  of  August  then  instant, 
in  an  eflScient,  workmanlike,  and  proper  manner,  and  to  the  satis&c- 
tion  of  the  said  trustees  for  the  time  being,  and  of  the  person,  if 
any,  from  time  to  time  acting  as  Uieir  superintendent  or  inspector  or 
*6751  *^^^^'  officer  in  that  behalf,  three  times  in  every  week  daring 
-I  the  said  term  of  eleven  months,  and  on  such  days  and  times  of 
the  day  as  might  be  from  time  to  time  appointed  for  tnat  purpose  by 
the  said  trustees  for  the  time  being,  or  by  such  person  so  acting 
thoroughly  cleanse,  sweep,  load,  collect,  oart,  and  carry  away,  and  do* 
posit  in  or  upon  some  proper  place  to  be  from  time  to  time  provided  for 
that  purpose  by  the  plaintiff  out  of  the  said  parish,  all  the  dirt,  slof^ 
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filth,  and  offensive  matter  from  and  out  of  all  and  every  the  streets. 
squares,  ways,  lanes,  passages,  courts,  yards,  roads,  alleys,  and  places 
open  to  the  public  within  such  parts  of  the  said  parish  of  St.  Mary, 
Whitechapel,  as  did  not  lie  within  the  liberties  of  Her  Majesty's  tower 
of  London  or  city  of  London,  and  of  and  from  and  out  of  all  the  gutters 
and  channels  in,  along,  or  across  any  of  the  carriageways  or  foot-pave- 
ments or  footways  of  the  said  streets,  squares,  ways,  lanes,  yards,  roads, 
alleys,  and  places  as  aforesaid ;  and  that,  in  case  the  plaintiff  should 
negleot  or  omit  to  cleanse,  sweep,  load,  collect,  cart,  drive,  and  carry 
away  all  the  dirt,  slop,  filth,  and  offensive  matter  from  and  out  of  any 
of  the  said  streets,  squares,  ways,  lanes,  passages,  courts  and  yards, 
roads,  alleys,  and  places  open  to  the  public,  of  or  from  or  out  of  all  and 
every  the  gutters  and  channels  in,  alons,  or  across  the  carriageways  or 
foot-pavements  or  footways  of  all  the  said  streets,  &;c.,  and  places,  at  and 
upon  the  respective  days  and  times  appointed  for  that  purpose,  and  in 
the  manner  and  to  the  satisfaction  aforesaid,  he  the  plaintiff  should  pay 
to  the  trustees  aforesaid  for  the  time  being,  for  every  such  neglect  or 
omission  as  aforesaid  (over  and  above  all  penalties  to  which  in  such  case 
the  plaintiff  might  by  act  of  parliament  be  subject),  for  and  in  respect 
of  each  and  every  of  the  streets  and  places  mentioned  and  described  in 
the  first  schedule  thereunder  written,  except  such  parts  as  lie  within  the 
^liberties  of  Her  Majesty's  tower  of  London,  the  sum  of  1/.  for  r^girg 
eveiy  such  neglect  or  omission,  and  for  and  in  respect  of  each  ^ 
and  every  of  the  streets  and  places  included  and  comprised  in  the  second 
schedule  thereunder  written,  except  as  aforesaid,  the  sum  of  10s.  for 
€Yery  neglect  or  omission,  such  sums  respectively  to  be  considered  and 
recoverable  as  liquidated  damages :  Provided  always,  that,  in  case  the 
plaintiff  should  at  any  time  during  the  continuance  of  that  contracti 
neglect  or  omit  to  cleanse^  sweep,  load,  collect,  cart,  and  remove  all  the 
dirt,  8l(^,  filth,  and  offensive  matter  from  or  out  of  all  or  any  part  of  all 
or  any  of  the  said  streets,  squares,  &c.,  or  from  or  out  of  all  and  every 
the  gutters  and  channels  along  or  across  the  foot-pavements  or  footways 
of  any  of  the  said  streets,  squares,  &c.,  at  or  upon  the  respective  days 
and  times  appointed  for  that  purpose,  or  wherein  he  or  they  ought  to 
perform  the  said  matters,  and  in  the  manner,  and  to  the  satisfaction 
aforesaid, — then  and  in  every  such  oase  it  shmld  and  might  be  lawful 
ibr  the  said  trustees  for  the  time  being  as  aforesaid,  or  the  person  acting 
as  their  superintendent  or  inspector  or  officer  as  aforesaid,  without  notice 
to  the  plaintiff,  to  hire  and  employ  any  other  person  or  persons,  with 
oarts,  horses,  men,  materials,  tools,  and  implements,  to  execute,  do,  and 
perform  the  same  works  so  ne^cted  or  omitted,  and  so  from  time  to 
time  as  often  as  any  soeh  necleet  or  omission  should  happen :  And  the 
plaintiff  did  by  the  said  artieles  covenant  with  the  said  trustees  that  it 
should  be  lawful  for  the  trustees  for  the  time  being,  and  without  having 
made  any  previous  demand,  to  retain  and  deduct  out  of  any  sum  of 
money  that  might  become  due  and  payable  to  the  plaintiff  for  or  on 
account  or  by  virtue  of  that  agreement,  or  otherwise,  all  and  every  the 
costs,  charges,  and  expenses  that  might  be  in  any  way  incurred  by  the 
trustees  for  the  time  being  for  or  by  reason  of  their  ^hiring  or  r*QTT 
employing  any  other  person  or  persons  with  carts,  horses,  men,  I- 
uiatenals,  tools,  or  implements  for  any  of  the  purposes  hereinbefore 
mentioned,  and  for  or  by  reason  of  any  neglect  or  omission  on  the  part 
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of  the  plaintiff;  and  that  it  should  and  might  he  lawful  for  the  said 
trustees  for  the  time  heing  as  aforesaid  to  retain  and  deduct  out  of  and 
from  any  sum  of  money  that  might  become  due  and  payable  to  the  pl^- 
tiff,  all  such  sums,  as  liquidated  damages,  as  might  under  the  proFisions 
of  the  said  agreement  be  payable  to  the  trustees  for  the  time  being  by 
the  plaintiff  for  any  such  neglect  or  omission  as  aforesaid,  or  any  costs, 
charges,  and  expenses  incurred  by  the  trustees  in  consequence  thereof, 
or  in  remedying  the  same :  And  by  the  said  articles  of  agreement,  in 
consideration  of  the  plaintiff  from  time  to  time  well  and  truly  obserriBg, 
performing,  and  keeping  all  the  clauses,  articles,  and  matters  in  the  said 
articles  of  agreement  contained,  they  the  said  trustees  did, — but  core- 
nanting  only  so  far  as  they  lawfully  might,  and  so  far  only  as  they  might 
without  charging  or  binding  themseWes  or  any  of  them  individnally,  or 
their  heirs,  executors,  or  administrators,  or  the  estate  or  effects  of  them 
or  any  of  them, — covenant  with  the  plaintiff  that  he  should  be  at  liberty 
for  the  period  of  eleven  months  from  the  said  1st  of  August,  to  take, 
use,  and  enjoy  for  his  own  proper  use  and  benefit  all  the  dirt,  slop,  and 
filth  to  be  by  him  collected,  carted,  and  carried  away,  in  parsnance  of 
the  said  articles,  from  the  streets  and  other  places  aforesaid ;  and  that 
the  trustees  for  the  time  being  should  and  would  well  and  truly  pay  or 
cause  to  be  paid  unto  the  plaintiff  the  sum  of  12702.  by  four  equal  pay- 
ments of  8172.  lOs.  each,  after  retaining  and  deducting  thereout  all  the 
costs,  charges,  and  expenses,  and  liquidated  damages,  if  any,  as  therein- 
before mentioned  and  agreed  or  empowered  to  be  retained  and  deducted, 

*6781  — *^^  ^^^  ^^  ^^^^  *quarterly  payments  to  be  made  on  the  1st  of 
-'  November  then  next  ensuing,  another  of  such  quarterly  payments 
to  be  made  on  the  1st  of  February,  1856,  another  of  such  quarterly 
payments  on  the  1st  of  May  then  next  following,  and  the  remaining 
quarterly  payment  on  the  81st  of  July  then  next  following,  which  had 
passed  before  suit :  Averment,  that  the  said  parish  was  and  is  a  parish 
mcluded  in  a  district  mentioned  in  Schedule  B.  to  the  said  first-mentioned 
act  of  parliament,  and  that  all  the  duties,  powers,  and  authorities  in 
relation  to  the  paving,  lighting,  watering,  cleansing,  or  improving  of  such 
parish  at  any  time  vested  in  the  said  trustees,  and  all  other  duties, 
powers,  and  authorities  in  any  wise  relating  to  the  regulation,  govern- 
ment, or  concerns  of  the  skid  parish,  and  the  inhabitants  thereof  (except 
and  save  as  in  the  said  act  is  excepted  and  provided),  had  before  suit 
become  vested  in  and  were  performed  and  exercised  by  the  defendants 

Eursuant  to  the  said  act  of  parliament ;  and  that,  although  the  plaintiff 
ad  done  all  things,  and  all  things  had  happened,  necessary  to  entitle 
the  plaintiff  to  payment  of  the  whole  of  the  said  moneys  so  payable  to 
him  as  aforesaid,  and  to  maintain  the  action ;  yet  that  no  part  of  the 
said  sum  of  12702.  had  been  paid  to  the  plaintiff,  contrary  to  the  sstd 
Covenant  in  that  behalf  aforesaid,  and  there  was  then  due  to  him  under 
and  by  virtue  of  such  covenant  a  large  sum,  to  wit,  the  sum  of  12692. 

There  was  a  second  count,  for  money  payable  by  the  defendants  to 
the  plaintiff  for  work  .done  by  the  plaintiff  for  the  said  trustees,  at  their 
request,  and  before  the  coming  into  operation  of  the  first-mentioned  act, 
and  for  money  before  then  paid  by  the  plaintiff  for  the  said  trustees,  at 
their  request,  and  for  money  found  to  be  due  from  the  said  trustees  to  the 
plaintiff  on  accounts  stated  between  them. 
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^There  was  also  a  third  aecount,  for  work  done  by  the  plaintiff  rn^nq 
for  the  defendants  at  their  request,  and  for  moneys  paid  by  the  ^ 
plaintiff  for  the  defendants  at  their  request,  and  for  money  found  to 
be  due  from  the  defendants  to  the  plaintiff  upon  accounts  stated  between 
them,  &c. 

The  defendants  demurred  "  to  the  first  count,  and  to  the  counts  for 
work  done  and  money  paid  for,  and  money  found  to  be  due  from,  the 
said  trustees,"  the  ground  of  demurrer  stated  in  the  margin  being, — 
'^  that  the  part  of  the  declaration  demurred  to  is  founded  upon  contracts 
with  the  trustees  of  the  parish  of  St.  Mary,  Whitechapel,  and  that  the 
liability  on  such  contracts  is  not  transferred  to  the  defendants,  but  that 
8.  94  of  the  18  k  19  Vict.  c.  120  provides  that  such  contracts  shall  be 
proceeded  on  and  enforced  as  if  the  act  had  not  passed,"  and  that  the 
action  should  have  been  against  the  trusteei. 

Watkin  WUliamSj  in  support  of  the  demurrer.(a) — The  question  is, 
whether  this  action  is  properly  brought   against  the  new  board,  or 
whether  it  ought  not  to  have  been  brought  against  the  trustees  under 
the  local  act.     The  90th  section  of  the  Metropolis  Local  Management 
Act,  18  &i  19  Vict.  c.  120,  enacts,  amongst  other  things,  that  ^^  all  the 
duties,  powers,  and  authorities  for  or  in  relation  to  the  paving,  lighting, 
watering,  cleansing,  *or  improving  of  any  parish  included  in  any   r^c^o a 
district  mentioned  in  Schedule  B.  to  this  act  (Whitechapel  Dis-  ^ 
trict  being  one),  or  any  part  of  such  parish,  now  vested  in  any  commis- 
sioners, vestry,  or  other  body,  or  in  any  officer  of  any  commissioners  or 
other  body,  and  all  other  duties,  powers,  and  authorities  in  anywise  relat- 
ing to  the  regulation,  government,  or  concerns  of  any  such  parish  or 
part,  or  of  the  inhabitants  thereof  (except  such  duties,  powers,  and  au- 
thorities as  relate  to  the  affairs  of  the  church,  or  the  management  or 
relief  of  the  poor,  or  the  administration  of  any  money  or  other  property 
applicable  to  the  relief  of  the  poor,  so  far  as  such  duties,  powers,  and 
authorities  relate  thereto),  now  vested  under  any  local  act  of  parliament 
in  any  commissioners,  vestry,  or  other  body,  or  in  any  such  officer,  shall 
oease  to  be  so  vested,  and  shall,  save  as  herein  otherwise  provided, 
become  vested  in  and  be  performed  and  exercised  by  the  board  of  works 
for  such  district ;  and  the  provisions  of  every  such  act  of  parliament  as 
aforesaid  shall  be  applicable  to  the  vestry  of  every  parish  mentioned  in 
the  Schedule  A.,  and  to  every  such  district  board  accordingly,  and  the 
officers  of  all  commissioners  and  persons  whose  powers  are  determined 
by  this  act,  shall  cease  and  be  determined,  and  there  shall  be  no  new 
appointment  or  election  to  any  such  office."     And  the  94th  section  pro- 
vides *^  that  all  contracts,  agreements,  bonds,  covenants,  or  securities 
made  or  entered  into  with  or  in  favour  of  or  by  such  commissioners  o^ 
body,  or  any  person  on  their  behalf,  or  any  such  officer  as  aforesaid, 
before  the  commencement  of  this  act,  shall  remain  as  valid  and  effectual 
and  be  proceeded  on  and  enforced  as  if  this  act  had  not  been  passed ; 
and  no  action,  suit,  prosecution,  or  proceeding  commenced  or  carried  on 

.  (a)  The  points  marked  for  argament  on  the  part  of  the  defendants,  were, — "  that  the  part  ot 
the  declaration  demurred  to  ii  founded  upon  oontracts  entered  into  with  the  tmsteee  of  the 
palish  of  St.  Mary,  Whiteehapel,  and  thai  the  liabUity  on  sueh  eontraot  is  not  transferred  to 
the  defendants;  that  the  94th  seetion  of  the  IS  ik  19  Yiot  e.  120  prorides  thai  suoh  eontmoti 
shaU  he  proeeeded  on  and  enforoed  as  if  the  aet  had  not  passed ;  and  that  the  action  shonid 
knv*  he«n  against  the  trastees."  *" 
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by  or  against  raeh  coramiBsioners  or  body,  or  any  of  them  respeetiTely, 
shall  abate  or  be  discontinaed  or  pr^udioially  affected  by  this  act,  bnt 
*B811   *^^^^^  continue  and  take  effect  as  if  this  act  had  not  been  passed; 

-I  and  all  moneys  coming  to  such  commissioners  or  body  under  any 
such  contract,  agreement,  bond,  covenant,  security,  action,  suit,  or  pro- 
ceeding, and  which  would  have  been  applicable  by  them  if  this  act 
had  not  been  passed  for  the  purposes  of  any  of  the  duties  or  powen 
hereby  transferred  to  any  vestry  or  district  board,  shall  be  paid  over  to 
such  vestry  or  board,  or  as  they  may  direct,  and  be  applied  for  the  like 
purposes ;  and  all  moneys  and  liabilities  which  such  commiasionefB  or 
body  or  officer  would  have  been  liable  to  pay  or  discharge  ander  any 
such  contract,  agreement,  bond,  covenant,  security,  action,  snit,  or  pro- 
ceeding, out  of  any  rates  to  be  levied  under  any  such  powers  as  afore- 
said, if  this  act  had  not  been  passed,  and  all  costs,  damages,  and 
expenses  which  such  commissioners  or  body,  or  any  of  them  respoclively, 
might,  if  this  act  had  not  been  passed,  have  lesally  defrayed  out  of  any 
such  rates,  shall  be  paid  out  of  rates  to  be  levied  by  such  vestry  or 
board  as  hereinafter  provided."  The  contract  declared  on  was  entered 
into  with  the  old  trustees  on  the  4th  of  August,  1855,  for  sweeping  and 
cleansing  the  streets,  &c.,  of  the  parish  for  eleven  months  from  the  1st 
of  August,  for  the  sum  of  12702.  The  Metropolis  Local  Management 
Act  received  the  Royal  assent  on  the  14th  of  August,  1855,  and 
into  operation  on  the  1st  of  January,  1856 ;  and  this  action  was 
menced  after  that  day,  not  against  the  trustees  under  the  local  act,  with 
whom  the  contract  was  made,  but  against  the  new  board  created  nnda 
the  Metropolis  Local  Management  Act.  It  is  submitted, — ^first,  tfiat, 
according  to  the  plain  and  unambiguous  language  of  the  94th  section  of 
that  act,  all  contracts  and  covenants  entered  into  with  the  trustees  under 
any  local  act  are  to  be  proceeded  on  and  enforced  as  if  that  (the  general) 
*8821  ^^^  ^^  ^^^  passed,-— secondly,  that,  if  that  be  the  true  ^oonsdroe- 

-I  tion  of  the  section,  the  court  cannot  look  further,  but  most  gm 
effect  to  its  language, — thirdly,  that,  even  if  there  could  be  any  doubt, 
regard  being  had  to  the  ordinary  mode  of  construing  doubtful  langos^ 
in  acts  of  parliament,  it  is  sufficiently  apparent  that  the  legblatmre  did 
not  intend  to  abolish  the  liability  of  the  local  trustees.  [Crowdsr,  J. 
— It  seems  absurd  to  continue  the  liability  of  the  old  trustees,  when  all 
the  property  and  mode  of  raising  and  enforcing  rates  are  transferred  to 
the  new  board.  Cockburh,  C.  J.— -Is  there  any  provision  in  the  general 
act  for  the  transfer  to  the  new  board  tf  the  contracts  and  liabilities  of 
the  old  trustees  ?]  None.  [Cockbubk ,  C.  J.— The  new  rates  are  to  be 
under  the  control  of  the  new  board*  If  the  c<mtract  is  to  be  enforsed 
against  the  old  trustees,  how  are  they  to  get  the  money?]  As  provided 
by  8.  94.  The  legislature,  in  abolishing  the  office  of  commissioaers  of 
lewers,  have,  in  ss.  146,  148,  expressly  done  what  the  plaintiff  will  eon- 
*^M'\  ^^^^  ought  to  have  been  done  here.(a)    "^But,  if  they  had  so 

J  intended,  they  would  doubtless  have  used  the  same  knguage. 


(a)  Th«  146th  SMtioii  enaete  thai  "do  aotl<ni)  tnit^  prowentlon,  or  olhor  jirooeedlBf 
VTor  QommMieed  or  Mrried  on  bj  or  •gaintl  tto  sadd  eommiifloaorB,  shall  abate  or  be  dieeoo- 
tfamed  or  pi^adicially  affeotod  by  the  detenainaftlon  of  the  powen  of  nch  oommiatioMn,  M 
ghall  eoAtiniie  and  take  effiBet  in  £ivonr  of  or  agaiaat  the  melropoUtan  board  of  woits  ia  Af 
iame  BMUiaer  in  all  respeeti  aa  the  uana  woold  have  ooattnaed  and  taken  efliMi  In  lelatioa  ti 
the  said  oommissioners  if  this  act  had  not  been  passed,  and  the  poW9n  ef  the  siM  < 
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[CoCKBTTBN,  C.  J.-— The  inconvenienee  of  the  construction  yon  are  con* 
tending  for  would  be  enormous :  there  might  be  a  contract  extending  over 
eight  or  ten  years.]  If  the  words  of  the  statute  are  plain,  the  court 
cannot  be  induced  to  disregard  them  because  it  may  see  inconveniences 
which  may  have  escaped  the  notice  of  the  legislature. 

Rf^mond^  contri.(a) — There  can  be  no  doubt  that  it  *wa8  the  i-  ^^^^ 
intention  of  the  legislature  to  abolish  all  pre-existing  local  bodies,  ^ 
and  to  substitute  lor  them  district  boarcb  of  works  and  vestries.  This 
is  clearly  shown  by  the  90th  and  95th  sections.(6)  [Gockburn,  0.  J. — 
As  regards  future  contracts,  no  doubt,  the  old  bodies  are  extinguished.] 
All  their  duties,  powers,  and  authorities  are  taken  away  by  s.  90,  and 
all  their  property  ^transferred  by  s.  98:  and  the  question  is  r^t^oc 
whether  their  liability  on  contracts  is  not  also  transferred  to  the  ^ 

hai  oonUnvad  in  faU  foroo ;  and  ftll  decrees  and  orderi  made,  and  aU  fines,  amereiaments,  and 
penalties  imposed  and  incurred  respectiTelj  previously  to  the  commencement  of  this  act^  shall 
and  may  be  enforced,  levied,  recovered,  and  proceeded  for,  and  all  administrative  proceedings 
oommeneed  previously  to  the  commencement  of  this  act  shall  and  may  be  eontinued,  proceeded 
with,  and  eontpleted,  lAe  etctropo/ifan  hoard  of  work*  btin^,  in  referenet  to  At  maiten  a/orMoid, 
M  nil  rt9peeU  tubHiiuUd  in  the  pla€€  of  lie  amid  «oaMiwMOfi«rt." 

And  s.  148  enacts  that  "  all  property,  matters,  and  things  whatsoever  vested  in  the  metro- 
politan commissioners  of  sewers,  exc^t  such  sewers  as  are  hereby  vested  in  any  vestry  or 
district  board,  and  except  such  sewers  as  ore  not  within  the  limits  of  the  parishes  and  places 
mentionad  in  the  sehedoles  to  this  act,  shall  be  vested  in  the  metropolitan  board  of  works ;  and 
all  persons  who  then  owe  any  money  to  the  said  oommlsaioners  of  sewers,  or  to  any  person  on 
behalf  of  such  oommissioners,  shaU  pay  the  same  to  the  metropolitan  board  of  works,  or  as 
they  may  direct ;  and  all  moneys  then  due  and  owing  by,  or  recoverable  from,  Uie  said  com- 
missioners, shall  be  paid  by,  or  recoverable  from,  the  metropolitan  board  of  works ;  and  aU 
eentraots,  agreements,  bonds,  covenants,  and  seenrities  tlieretofore  made  or  entered  into  with  or 
ia  favour  of  or  by  the  said  commissioners,  and  all  ooaferads,  agreements^  bonds,  covenants,  and 
securities  made  or  entered  [into]  with  or  in  favour  of  or  by  any  former  or  other  oommissioners, 
which,  under  the  11  A  12  Vict.  c.  112,  were  to  take  effect  in  favour  of,  against,  or  with  refer- 
ence to  the  said  metropolitan  commissioners  of  sewers,  and  are  now  in  force,  shall  take  effect 
and  msy  be  proceeded  on  and  enforced,  as  near  as  circumstances  admits  in  fisvonr  of,  by,  against^ 
and  with  reference  to  the  metropolitan  board  of  works,  as  the  same  would  have  taken  effect  and 
might  have  been  proceeded  on  and  enforced  in  favour  of,  by,  against,  and  with  reference  to  the 
said  metropolitan  commissioners  of  sewers,  if  this  act  had  not  been  passed,  and  the  powers  of 
such  commissioners  had  continued  in  ftill  force." 
{•)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were,^ 
*<Thaty  looking  at  the  varioM  seetlons  of  the  statute  18  A  19  Vict  o.  120,  and  espeoiaUy  the 
90th,  93d,  94th,  and  05th  sections,  the  liability  upon  the  contract  declared  on  is  transferred  to 
the  defendants,  and  that  they  are,  as  a  consequence,  properly  sued  upon  such  contracts : 
"That  it  is  clear,  upon  these  sections,  that  an  action  will  lie,  notwithstanding  (f)  the  act: 
"  That  the  first  branch  of  the  94th  section  is  merely  declaratory  of  a  continuons  efficacy  of 
prior  contracts,  and  of  their  validity  te  sustain  an  action,  as  well  alter  as  before  the  passing  of 
the  statute^  and  was  not  intended  to  restrict  the  notion  to  the  trustees : 

**  That,  if  the  trustees  are  to  be  sued,  this  incongruity  will  arise,  that  they,  having  no  means 
of  payment,  are  liable  to  an  action,  whilst  the  board  of  works,  having  the  means,  or  the  power 
•f  aeqniring  them,  and  who  are  directed  to  pay  by  the  same  section,  are  to  escape  suit : 

"And  that,  if  the  trustees  are  to  be  sued,  the  clause  against  abatement  of  action  (s.  94)  is 
wperfinous ;  for,  if  they  are  liable  to  be  sued  after  the  act  upon  contracts  made  by  them  before 
the  passing  of  the  act,  i  fortiori  would  pending  actions  against  them  not  abato ;  and  the  clause 
is  then  unnecessary." 

{h)  The  95th  section  enaoto,  that,  "where,  under  the  provisions  of  any  local  act  in  relation 
ta  the  pavhig,  lighting,  watering,  cleansing,  or  improving  of  any  parish  mentioned  in  either 
^  the  sehedoles  A.  and  B.  to  this  ao^  or  any  part  of  any  sneh  parish,  any  election  or  appoint- 
BMut  of  any  commissioners  or  persons  whose  powers  are  determined  by  this  act  is  appointed  to 
^s  place  at  any  time  between  the  time  of  the  passing  of  this  act  and  the  time  appointed  for 
the  commencement 'diereof,  the  commissioners  or  persons  now  acting  under  such  local  act  shall 
'»^*hi  in  oltee  and  petfomi  and  eseteise  idl  tba.  dnHesr  powess,  and  aathorities  of  such  act 
■^  tite  e»mmsttewie»tof  tUaaety  anytUns  ia  snoh  looal  net  to  tha  eontracy  notwithftanding." 
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new  board.     The  94tb  section  provideft  tluifc  all  contracts  made  by  tbe 
old  body  before  the  commencement  of  the  act  shall  remaiB  as  valid  and 
effectual,  and  be  proceeded  on  and  enforced  as  if  the  act  had  not  passed; 
and  that  no  action  or  suit  commenced  by  or  against  the  old  body  ahaB 
abate  or  be  discontinued  or  prejudicially  affected  by  the  act,  but  ahall 
continue  and  take  effect  as  if  the  act  had  not  been  passed.     This  pro- 
vision  or  exception  would  have  been  unnecessary,  but  that  the  legisla- 
ture felt  that  without  it  existing  suits  would  have  abated.    [Cockburh, 
C.  J. — The  93d  section  transfers  all  property  to  the  new  board.    Section 
94  keeps  alive  contracts  and  actions ;  and  then  goes  on  to  provide  that 
all  moneys  coming  to  the  old  commissioners  under  any  such  contract, 
action,  &c.,  and  which  would  have  been  applicable  by  them,  if  that  act 
had  not  been  passed,  for  the  purposes  of  any  of  the  duties  or  powers 
thereby  transferred  to  any  vestry  or  district  board,  shall  be  paid  over  to 
such  vestry  or  board ;  and  that  all  moneys  and  liabilities  which  such 
commissioners,  &c.,  would  have  been  liable  to  pav  or  discharge  under  any 
such  contract,  &c.,  out  of  any  rates  to  be  levied  under  any  powers  pos- 
sessed by  them,  if  that  act  had  not  been  passed,  shall  be  paid  out  of 
rates  to  be  levied  by  such  vestry  or  board  as  thereinafter  provided. 
Certainly  one  would  have  expected  to  find  some  provision  for  transfer- 
ring the  liabilities :  but  there  is  none ;  that  section  leaves  it  in  dabio 
upon  whom  the  liability  to  be  sued  in  respect  of  existing  contracts  rests, 
whether  the  old  or  the  new  body.     It  would  have  been  easy  to  insert 
words  to  make  the  matter  clear.]    The  only  means  of  paying  would  be 
out  of  the  rates  made  under  the  act,  the  power  to  make  rates  bavins 
been  taken  away  from  the  old  body.     [Gbowder,  J. — ^It  certainly  would 
^6861  ^^  somewhat  ^anomalous  that  the  action  should  be  brought  against 
-'  the  one  body,  and  that  recourse  should  be  had  by  mandamus  to 
the  other  body  to  obtain  the  fruits.]    By  s.  94,  all  moneys  coming  to 
the  old  body  are  to  be  paid  over  to  the  new  board.    [GocKBuaN,  C.  J. 
— That  is  rather  against  you :  it  imports  that  they  have  been  received  by 
the  old  body.]     The  146th  and  148th  sections  may  fairly  be  prayed  in 
aid  of  the  construction  of  the  earlier  sections:  the  court  will  so  inter- 
pret the  act  as  if  possible  to  make  the  whole  harmonize.     By  such  a 
mode  of  dealing  with  the  language  of  a  statute,  the  Court  of  Queen's 
Bench  met  a  similar  difficulty  m  the  case  of  Ex  parte  Greenwood,  27 
Law  J.,  Q.  B.  29.     Here,  as  in  that  case,  all  difficulty  will  be  obviated 
by  looking  to  the  general  scope  of  the  act. 

Watkin  WilliamSy  in  reply. — If  the  legislature  had  intended  by  ihe 
90th  and  94th  sections  to  transfer  all  the  existing  liabilities  of  the  old 
commissioners  to  the  new  board,  they  would  have  used  the  same  expres- 
sions which  they  have  used  in  the  146th  and  148th  sections.  Martin  «. 
Hemming,  24  Law  J.,  Exch.  8,  18  Jurist  1002,  shows  that  recourse 
cannot  be  had  to  extraneous  matter  to  aid  the  construction  of  an  act  of 
parliament.  It  is  true  that  the  old  bodies  are  abolished,  but  subject  to 
their  continuance  for  the  purpose  of  all  contracts,  &c.,  into  which  they 
have  entered :  and  they  are  still  in  existence  as  to  the  poor.  If  Sinnott 
obtains  judgment  here,  a  mandamus  would  lie  to  compel  the  new  board 
to  pay  the  money.  [Cockburn,  C.  J. — The  old  trustees  have  ceased  to 
be  interested.  The  new  board  alone  is  interested  in  resisting  the  enforce- 
ment of  the  contract,  if  it  is  one  which  ought  not  to  be  enforced.  Csb 
you  suggest  any  reason  why  a  different  consequence  should  flow  fron 
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the  language  of  the  90th,  93d,  and  94th  sections,  from  that  which  would 
resalt  from  the  146th  and  '*'148th  sections  ?]    It  is  impossible  to  r^z^orr 
suggest   a  reason  for  it:    bat  such  a  construction  necessarily  ^ 
results  from  the  difference  of  language  used  in  the  different  sections. 
CocKBURN,  C.  J. — ^After  the  best  consideration  I  have  been  able  to 

five  to  the  several  clauses  of  the  statute  which  bear  upon  this  question, 
am  of  opinion  that  our  judgment  should  be  for  the  plaintiff.     The  pro- 
visions on  which  the  decision  turns  are  no  doubt  involved  in  considerable 
ambiguity :  but,  upon  the  whole,  I  arrive  without  any  hesitation  at  the 
conclusion  I  have  stated.     The  case  turns  mainly  upon  the  effect  which 
is  to  be  given  to  the  90th,  93d,  and  94th  sections  of  the  act  for  the 
better  local  management  of  the  metropolis,  18  &  Vict.  c.  120.     The 
90th  section  enacts  that  all  the  duties,  powers,  and  authorities  for  or  in 
relation  to  the  paving,  lighting,  watering,  cleansing,   or  improving  of 
any  parish,  &c.,  now  vested  in  any  commissioners,  vestry,  &c.,  and 
all  other  duties,  powers,  and   authorities  in  anywise  relating  to  the 
regulation,  government,  or  concerns  of  any  such  parish,  &c.,  except 
such  duties,  powers,  or  authorities  as  relate  to  the  affairs  of  the  church, 
or  the  management  or  relief  of  the  poor,  or  the  administration  of  any 
money  or  other  property  applicable  to  the  relief  of  the  poor,  so  far  as 
such  duties,  powers,  and  authorities  relate  thereto,  now  vested  under  any 
local  act  of  parliament  in  any  commissioners,  vestry,  &c.,  shall  cease  to  be 
so  vested,  and  shall,  save  as  herein  otherwise  provided,  become  vested  in 
and  be  performed  and  exercised  by  the  board  of  works  for  such  district. 
The  90th  section  having  thus  transferred  to  and  vested  in  the  new  board 
all  the  duties,  powers,  and  authorities,  in  respect  amongst  other  things  of 
the  cleansing  the  streets,  &c.,  of  the  parish,  then  comes  the  93d  section, 
which  transfers  to  the  new  board  all  property,  &c.,  vested  in  the  former 
commissioners.     Then  comes  the  94th  ^section,  upon  which  the  r«z>oo 
decision  in  this  case  mainly  turns.   It  enacts  that  all  contracts,  &c.,  '- 
made  or  entered  into  with  or  in  favour  of  or  by  such  commissioners,  &c., 
before  the  commencement  of  this  act,  shall  remain  as  valid  and  effectual, 
and  be  proceeded  on  and  enforced,  as  if  this  act  had  not  been  passed ; 
and  that  no  action,  &g.,  commenced  by  or  against  such  commissioners 
shall  abate  or  be  discontinued  or  prejuaicially  affected  by  this  act,  but 
shall  continue  and  take  effect  as  if  this  act  had  not  been  passed;  and 
that  all  moneys  coming  to  such  commissioners  under  any  such  contract, 
&c.,  action,  &c.,  and  which  would  have  been  applicable  by  them,  if  this 
act  had  not  been  passed,  for  the  purposes  of  any  of  the  duties  or  powers 
thereby  transferred  to  any  vestry  or  district  board,  shall  be  paid  over  to 
such  vestry  or  board,  and  be  applied  for  the  like  purposes;  and  that  all 
moneys  and  liabilities  which  such  commissioners  would  have  been  liable 
to  pay  or  discharge  under  any  such  contract,  &c.,  action,  &c.,  out  of  any 
rates  to  be  levied  under  any  such  powers  as  aforesaid  if  this  act  had  not 
been  passed,  and  all  costs,  damages,  and  expenses  which  such  commis- 
sioners might,  if  this  act  had  not  been  passed,  have  legally  defrayed  out 
of  any  such  rates,  shall  be  paid  out  of  rates  to  be  levied  by  such  vestry 
or  board  as  thereinafter  provided*     Now,  the  effect  of  the  93d  and  94th 
sections  appears  to  be  this, — that,  all  the  duties,  powers,  and  authorities 
of  the  trustees  or  commissioners  having  by  s.  90  been  transferred  to 
the  new  board,  all  property  to  which  the  former  body  was  entitled  ia 
by  the  93d  section  iransferred  to  and  vested  in  the  new  board,  and  by 
the  94th  section  all  contracts  entered  into  by  and  with  the  former  body 
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%re  to  be  kept  alive;  and  wliereas  actions  may  have  been  conoienoed 
upon  such  contracts,  the  section  goes  on  to  provide  that  such  actions 
shall  not  abate ;  and  then  it  provides  that  all  moneys  coming  to  the  oM 

*6801  *^^™™iBB^o^^^  "^^'^  ^  transferred  to,  and  be  paid  over  to  the 
-^  vestry  or  new  board,  and  that  all  liabilities  incurred  by  such  com- 
missioners, shall  be  paid  oat  of  rates  to  bo  levied  by  such  vestry  or  nev 
board.     It  has  been  contended  on  the  part  of  the  defendant,  that,  as  the 
contracts  of  the  old  body  are  kept  alive,  and  actions  pending  thereon  are 
not  to  abate,  the  old  boidy,  thongh  for  all  other  purposes  eztingmshed, 
are  still  continued  and  kept  alive  with  reference  to  such  contracts.    Biit, 
upon  a  consideration  of  all  the  provisions  of  the  act  which  are  applicable 
to  the  question,  it  appears  to  me  that  that  is  not  the  constmcCion  wkidi 
oueht  to  be  put  upon  them.     It  is  clear  tiiat  the  whole  dntiee,  powen, 
and  authorities  of  the  old  commissioners  with  reference  to  this  subject 
are  abolished :  and  it  is  plain  that  the  legislature  considered,— otherwise 
they  would  not  have  enacted  the  94th  section,— that  contracts  whidi  had 
been  entered  into  by  the  old  commissioners,  and  any  actions  which  might 
be  then  pending  in  respect  thereof,  would,  by  reason  of  the  90th  section, 
have  fallen  to  the  ground,  unless  kept  alive  by  the  94th.     And,  when 
we  look  at  the  latter  part  of  the  94th  section,  which  provides  for  the  dis- 
charge of  the  liabilities  under  pre-existing  contracts  out  of  the  rates 
levied  by  the  new  board,  I  think  the  language  necessarily  implies  that 
but  for  that  provision  the  liability  upon  contracts  of  the  former  body 
would  have  been  altogether  at  an  end.     The  past  tense  is  used — all 
moneys  and  liabilities  which  such  commissioners  would  hope  been  liable 
to  pay  or  discharge  under  any  contract,  &c.,  if  this  act  had  not  been  passed. 
Looking,  therefore,  at  all  these  provisions,— «it  being  clear  that  the  l^:is- 
lature  intended  to  transfer  to  the  new  board  all  the  powers  and  duties 
and  all  the  property  of  the  old  commissioners,  as  well  as  everything  that 
might  be  coming  to  them  under  contracts  into  which  they  had  entered, 
*6Q0'}  ^^^  considering  also  that  the  ^legislature  has  charged  the  liabilitks 
^  of  the  old  commissioners  upon  the  rates  to  be  levied  by  the  new 
board, — I  am  unable  to  come  to  any  other  conclusion  than  that  the  1^9- 
lature  intended  with  the  transfer  from  the  old  to  the  new  board  of  the 
powers  and  authorities  and  the  property  vested  in  the  former,  to  transfer 
also  the  liability  in  respect  of  contracts  which  had  been  entered  into  by 
the  old  commissioners.     We  have  been  referred  to  the  146th  and  148th 
sections  as  leading  to  a  different  conclusion.     Those  provisions  relate  to 
a  different  body,  viz.  the  Metropolitan  board  of  works,  to  whom  the 

f)ower8,  &c.,  of  the  old  commissioners  of  sewers  are  transferred  in  express 
anguage.  It  is  said  that  the  absence  of  a  similar  provision  in  the  see^ 
tions  immediately  before  us  shows  that  the  legislature  did  not  intend  to 
transfer  to  the  new  district  board  all  the  liabilities  of  the  former  bodj. 
I  must  confess  it  does  not  strike  mo  in  the  same  way.  It  is  impossible 
to  suggest  any  real  distinction  between  the  two  cases,  or  to  imagine  any 
substantial  reason  why  the  liability  should  be  transferred  in  the  one  case 
and  not  in  the  other.  The  circumstance  of  these  sections  being  in  pari 
materift  rather  affords  a  solution  of  the  difficulty.  It  would  Imve  been 
better,  perhaps,  if  the  language  of  s.  94  had  been  more  clear  and  precise; 
but  I  think  we  may  derive  some  asristanoe  in  construing  it  from  some  of 
the  other  clauses  referred  to :  and  one  thing  is  perfectly  clear,  that,  sup- 
posing this  b  a  contract  which  the  plaintiff  is  entitled  to  enforce  agaiort 
some  enoi  it  follows  from  the  conclwfiag  part  of  the  94th  aectioii  thai 
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the  demand  mast  be  satisfied  oat  of  the  rates  levied  by  the  new  board, — 
which  fully  warrants  the  remark  I  threw  out  in  the  course  of  the  argn* 
ment,  that  this  is  an  idle  contest  upon  a  matter  of  mere  form.  The 
plaintiff's  demand  must  be  paid  by  somebody;  and  the  act  declares 
that  it  shall  be  paid  out  of  the  funds  raised  by  the  new  board,  the 
present  defendants.  It  ^clearly  is  most  expedient  that  the  new  r^n(^^ 
board  should  bo  the  parties  to  be  sued.  The  whole  management  '- 
is  transferred  to  them,  as  well  as  the  duty  of  protecting  the  funds  to  be 
levied  from  unjust  demands.  They  are  the  parties  in  whom  the  funds 
are  vested,  and  who  have  to  administer  them ;  and  it  is  not  only  their 
duty  but  also  their  interest  to  see  that  they  are  properly  applied.  I 
therefore  think  that  in  point  of  policy  and  expediency  they  should  be 
liable  to  be  sued.  And,  at  all  events,  we  have  the  satisfaction  of  know* 
ing  that  in  so  holding  we  shall  be  doing  no  injustice ;  for,  sooner  or  later 
the  claim  in  question  must  have  been  enforced  against  the  funds  of  the 
new  board.  Upon  these  grounds,  I  am  of  opinion  that  the  reasonable 
construction  of  the  act,  for  all  practical  purposes,  is,  to  hold  that  the 
present  action  is  well  brought  against  these  defendants. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  The  main  stay 
of  Mr.  Watkin  Wtlliam8*9  argument  is  the  94th  section,  which  comes 
by  way  of  proviso  on  the  90th,  whereby  all  the  duties,  powers,  and  autho- 
rities in  relation  to  the  matters  now  in  question  are  transferred  from  the 
old  trustees  or  commissioners  to  the  new  board  to  be  appointed  under 
the  18  &  19  Vict.  o.  120.  It  is  insisted  that  the  words  of  the  94th  seo- 
tion  are  too  strong  to  be  got  over.  That  section  provides  that  all  con- 
tracts made  or  entered  into  with  or  in  favour  of  or  by  the  old  commis- 
sioners before  the  commencement  of  the  act,  shall  remain  as  valid  and 
effectual,  and  be  proceeded  on  and  enforced,  as  if  the  act  had  not  been 
passed.  If  it  is  to  be  taken  literally  that  all  contracts  are  to  be  enforced 
m  the  same  mode  as  before  the  paasing  of  the  act,  undoubtedly  there  would 
be  an  end  of  the  argument.  But  it  does  not  expressly  say  so ;  and  we 
find  that  followed  by  a  provision  which  I  think  fairly  enables  us  to  put 
upon  the  94th  section  a  '''construction  which  convenience  and  r^cgoo 
justice  undoubtedly  requires,  and  justifies  us  in  concluding  that  *- 
the  liability  to  be  sued  in  respect  of  existing  contracts,  except  as  to  actions 
aheady  commenced,  is  transferred  to  the  new  board,  and  consequent^ 
that  this  action  is  properly  brought  against  them. 

Crowdbr,  J. — ^i  also  think  we  may  reasonably  put  upon  this  statute 
the  construction  which  convenience  requires.  Looking  at  the  whole  pur- 
view of  the  statute,  it  cannot  be  doubted  that  it  was  intended  altogether 
to  abolish  and  extinguish  the  old  body,  and  to  transfer  all  its  powers  and 
duties,  rights  and  liabilities,  to  the  newly  created  board :  and,  but  for 
the  94th  section,  it  could  hardly  have  been  doubted  that  that  intention 
^tts  completely  and  thoroughly  carried  out.  All  the  dmtiee  and  powers 
of  the  old  body  are  transferred  by  the  90th  seota<«,  and  all  their  proper^ 
l>y  the  98d.  That  made  the  old  body  a  mere  nonentity,  except  as  to 
we  affairs  of  the  church  and  the  relief  of  the  poor.  The  real  meanitt|; 
^  the  94th  section,  I  apprehend,  is,  that  all  contracts  made  by  er  with 
the  former  body  shall  eontmne  as  binding  as  if  the  aet  had  not  been  paeeed. 
But  then  it  is  ursed  that  the  legislature  go  on  to  say  that  they  snail  be 
Proceeded  on  and  enforced  as  if  the  act  had  not  been  paned,  and  eonse- 
qoendy  that  they  are  to  be  enforced  preeieely  m  the  sane  way  a*  befeie. 
VOL.  nL  N .  s.— 26 
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That,  as  it  appears  to  me,  is  by  no  means  a  necessary  consequence.  Tbe 
meaning,  I  think,  is,  that  the  contracts  shall  remain  as  valid  and  effectoal 
and  be  enforceable  as  if  the  act  had  not  passed, — ^in  other  words,  tha 
contracts  made  by  the  former  body  shall  not  be  vacated  in  consequence 
of  their  having  ceased  to  exist  as  a  body.  Then,  as  to  existing  actions, 
the  clause  provides  that  they  shall  not  abate  or  be  discontinued  or  pr^ 
judicially  affected  by  the  act :  but  the  subsequent  part  provides  H\ax 
^Mm  ^^^  liability  thereon  shall  be  defrayed  out  of  the  rates  to  be  levied 
-^  by  the  new  board.  The  simple  question,  therefore,  is,  who  are  to 
be  the  formal  parties  to  be  sued  7  It  does  not  appear  to  me  that  we  u« 
constrained  by  any  language  of  the  statute  to  hold  that  the  action  must 
necessarilv  be  brought  against  the  old  body,  when  every  effect  can  be 
given  to  it  by  holding  that  it  may  be  brought  against  the  new  board, 
from  whom  the  fruits  of  the  judgment  must  ultimately  be  obtained. 
Upon  the  best  consideration  I  can  bring  to  the  question,  I  am  of  opinion 
that  the  new  board  are  properly  made  defendants  in  this  case,  and  tbat 
consequently  our  judgment  must  be  for  the  plaintiSl 

WiLLES,  J . — For  the  reasons  given  by  the  rest  of  the  court,  I  concor 
in  thinking  that  the  plaintiff'  is  entitled  to  judgment. 

Judgment  for  tbe  plainti£ 


In  the  matter  of  JOSEPH  HARRIS  and  Another  and  THE  COCK- 
ERMOUTH  AND  WORKINGTON  RAILWAY  COMPAKT.- 
Jan.  15. 

A  raUway  eompanj  agreed  with  the  lessees  of  certain  collieries  to  carry  their  eoals  at  a  tome- 
what  lower  rate  of  tonnage  than  they  carried  for  others,  in  consideration  of  the  owikt  of 
those  collieries  having  laid  out  a  large  snm  in  constmcting  tram-ways  to  connect  them  vitk 
the  railwsy :  they  also  made  a  farther  reduction,  under  the  influence  of  a  threat,  that,  naka 
they  acceded  to  the  terms  proposed  by  the  lessees,  the  owner  would  eonstnict  •nother  line  of 
railway  direct  from  the  collieries  to  the  place  of  shipment,  for  the  use  of  his  tenants,  sad  so 
would  divert  from  the  company  a  very  considerable  and  essential  portion  of  their  trafie  :— 
Held,  that  neither  of  these  was  a  Justifiable  reason  for  the  "  undue  preference**  thus  girca. 

A  BULB  was  obtained  in  Trinity  Term  last,  calling  npon  the  Cocker- 
mouth  and  Workington  Railway  Company  to  show  cause  why  a  writ  of 
injunction  should  not  issue  against  them  pursuant  to  the  Railway  Tnffic 
^6941  *'^^^'  1854,  17  &  18  Y  ict.  c.  81,  enjoining  the  said  company  to 
-^  desist  from  giving  to  Isaac  Fletcher  and  William  Fletcher  in 
undue  preference  for  or  in  respect  of  the  carriage  of  coals  on  the  rail- 
way of  the  defendants,  and  enjoining  the  company  to  carry  coals  for  the 
complainants  upon  equal  terms  with  the  said  Messrs.  Isaac  Fletcher  and 
William  Fletcher,  having  due  regard  to  the  circumstances,  if  any,  which 
rendered  the  cost  to  the  defendants  of  carrying  coals  for  the  said  hue 
Fletcher  and  William  Fletcher  less  than  the  cost  of  carrying  for  the 
complainants, — ^with  costs. 

The  affidavits  upon  which  the  rule  was  obtained  were  in  substance  ss 
follows : — 

A  line  of  railway  from  Cockermouth  to  the  port  and  harbour  of  Work- 
ington, about  eight  miles  in  length,  and  called  The  Cockermouth  a&d 
Workington  Railway,  was  constructed  by  the  defendants  by  virtue  of 
An  act  of  the  8  &  9  Vict.  c.  cxx.,  and  is  worked  and  managed  by  and 
under  the  control  of  the  defendants. 
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The  complainants  are  proprietors  of  a  colliery  called  the  Millbanks 
Colliery,  situate  at  Greysoathern,  in  Cumberland,  adjacent  to  the  said 
line  of  railway,  from  which  colliery  they  raise  large  quantities  of  coals. 
For  the  more  ready  conveyance  of  coals  from  their  colliery  to  the 
railway,  a  siding  of  about  475  yards  in  length,  and  distant  759  yards 
from  the  complainants'  said  Millbanks  Colliery,  was  constructed  by  the 
company  at  the  joint  expense  of  the  company  and  the  complainants, 
under  an  agreement  by  which  the  latter  agreed  to  pay  to  the  former 
annually,  for  the  use  of  the  said  siding,  a  sum  equal  to  7^  per  cent,  on 
the  amount  expended  by  the  company  for  their  share  of  the  expense  of 
constructing  the  said  siding,  which  is  called  the  Marron  Siding. 

The  said  Harron  Siding  extends  from  a  point  near  the  complainants' 
colliery  to,  and  joins  the  railway  at,  '^'a  point  called  the  Marron  r^cz^qe 
Junction,  distant  about  8  miles  and  1519  yards  from  Cocker-  ^ 
mouth,  and  about  4  miles  and  1120  yards  from  Workington  Harbour. 

The  Cockermouth  and  Workington  Railway  Company  allow  the  com- 
plainants to  take  their  wagons  from  their  line  to  that  end  of  the  Marron 
Siding  which  is  near  to  their  colliery,  to  be  filled  with  coals ;  and,  when 
80  filled,  they  are  propelled  along  the  siding,  partly  by  the  complainants' 
own  power  and  partly  by  power  supplied  by  llie  company,  to  the  Marron 
Junction,  from  which  point  they  are  carried  by  the  company  along  their 
Vme  to  a  place  thereon  called  the  Harry  Gill  Junction,  and  thence  to  a 
point  on  the  line  called  the  Lowther  Junction,  and  thence  along  the  said 
company's  line  to  Workington  Harbour,  where  they  are  disposed  of  by 
the  complainants. 

The  said  company  have  for  a  long  time  charged  to  and  exacted  from 
the  complainants  at  the  rate  of  3«.  9^jd.  per  wagon  of  60  cwt.  for  the 
conveyance  of  the  said  coals  from  the  Marron  Junction  to  Workington, 
being  at  the  rate  of  SV yd.  per  ton  per  mile,  for  such  conveyance  of  the 
said  coals.  The  company  have  never  charged  the  complainants  anything 
in  respect  of  their  allowing  them  to  take  their  wagons  to  the  end  of  the 
Marron  Siding  to  be  filled,  or  in  respect  of  the  use  of  their  wagons  for 
the  purpose  of  conveying  their  coals  in  them  along  the  said  siding  to 
the  Marron  Junction,  or  in  respect  of  the  power  by  which  the  wagons 
are  propelled  in  part  along  the  Marron  Siding  to  the  Marron  Junction. 
Messrs.  Isaac  and  William  Fletcher  are  the  lessees  of  several  collieries 
situate  near  to  the  said  Millbanks  Colliery,  and  adjacent  to*  the  Cocker- 
mouth  and  Workington  Railway ;  and  the  coals  from  the  said  collieries 
are  raised  from  several  shafts  called  the  ^'  Bridgefoot  Pit,"  '^  Harry  Gill 
Pit,"  «  Clifton  Pit,"  and  "  Lowther  Pit." 

^Bridgefoot  Pit  is  926  yards  from  the  Marron  Siding ;  and  the  rm^qa 
Messrs.  Fletcher  bring  their  coals  in  carts  from  the  said  Bridge-  ^ 
foot  Pit  to  the  Marron  Siding,  and  load  their  coals  on  wagons  at  the 
same  point  on  the  Marron  Siding  as  the  coals  from  the  complainants' 
colliery  are  loaded. 

The  company  allow  the  Messrs.  Fletcher  to  take  their  (the  company's) 
wasons  to  the  point  on  the  Marron  Sidine  at  which  they  so  load  them ; 
ftnd  the  said  M!essrs.  Fletcher,  having  loaded  the  said  wagons  with  coals 
there,  send  them  along  the  said  Marron  Siding,  partly  by  means  of  the 
complainants'  power  and  partly  by  means  of  power  supplied  by  the 
company,  to  the  Marron  Junction,  from  which  point  they  are  carried  by 
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the  company  along  the  railway  in  their  wagons  to  Workington  Harbour, 
where  they  are  disposed  of. 

The  coals  so  ^obtained  by  the  Messrs.  Fletcher  from  the  Bridgffoc; 
Pit,  and  so  carried  on  the  railway,  are  conveyed  to  Workington  Hirbooi 
on  the  same  part  of  the  said  line,  and  for  the  same  distance  preeiselr, 
as  the  coals  so  obtained  by  the  complainants  from  their  said  eollienr  m 
carried  along  the  said  line. 

The  company  never  charged  Messrs.  Fletcher  anything  in  respect  of 
allowing  them  to  take  their  (the  company's)  wagons  to  be  filled  on  ikt 
Marron  Siding,  or  in  respect  of  the  use  of  their  wagons  for  the  pnrpcse 
of  carrying  their  coals  along  the  siding  to  the  Marron  Jnnetion,  or  for 
the  power  by  which  the  said  coal  is  so  iu  part  propelled  by  the  eompa&T 
aloAg  the  sicting  to  the  Marron  Junction. 

Messrs.  Fletcher  par  the  complainants  for  the  use  of  the  said  siding, 
and  for  trimming,  and  so  in  part  propelling  the  said  wagons  wbeo  » 
fiUed  along  the  Marron  Siding,  a  sum  agreed  upon  between  them.  Tbe 
complainants'  coals  and  the  coals  of  the  Messrs.  Fletcher  are  propdl«d 
*6dTl  ^7  °^6stns  of  the  complainants'  power  the  *same  extent  of  dis- 
-*  tance  along  and  on  the  same  portions  of  the  Marron  Siding,  ni 
are  also  propelled  by  means  of  the  power  of  tb«  company  the  nmt 
extent  oi  distance  along  and  over  the  same  portions  of  the  Harr»Q 
Siding ;  and  there  is  no  difference  in  the  extent  of  the  application  of 
the  power  of  the  company  in  propelling  Messrs.  Fletcher's  coab  aloa^ 
the  siding,  and  in  propelling  the  complainanta*  coals  along  the  nU 
siding. 

The  Harry  Oill  Pit  is  situate  about  280  yards  from  tha  railway;  snd 
Messrs.  Fletcher  bring  their  coals  from  that  pit  upon  the  line  by  a  wagon- 
way  belonging  to  them,  extending  from  the  Harry  Oill  Pit  to  a  poiot 
on  the  line  called  the  Harry  Gill  Junction,  being  a  point  en  the  hoe 
%bout  298  yards  nearer  to  Workington  Harbour  than  the  Mairon 
Junction. 

The  said  coals  of  Messrs.  Fletcher  are  eonveyed  along  the  sasi  wagoo- 
way  by  power  provided  by  the  company  to  the  Harry  CKH  Junction, 
whence  they  are  carried  by  the  company  on  their  wafons  along  their 
line  to  Workington  Harbour,  and  are  there  disposea  of  by  Messrs. 
Fletcher. 

The  company  allow  the  Messrs  Fletcher  to  take  their  wagons  on  At 
Barry  Qill  wagon-way  to  be  filled,  and  to  take  their  eoals  in  the  said 
wagons  along  the  said  wagon-way  to  the  Harry  Oill  Junction,  withoot 
any  charge. 

The  coab  q{  Messrs.  Fletcher  obtained  from  the  Harry  GKll  Pit  are 
carried  from  the  Harry  Gill  Junction  to  Workington  Harboar  along  the 
same  portion  of  the  company's  line  as  the  coals  obtained  hj  the  com- 

Jlainants  from  their  colliery  are  carried  from  the  aaid  Harry  GSl 
unction. 

The  Iiowther  Pit  and  OHfton  Pit  are  situate  re8peelri«ly»  the  said 
Lowther  Pit  about  818  yards  from  the  railway,  and  the  Cfiften  Pit 
about  1008  yards  from  the  Lowther  Pit ;  and  the  oeala  <dMained  at  the 
*6981  Clifton  Pit  *are  convened  by  the  Messrs,  Fleteker  on  a  tra»-vaj 
•^  and  in  wagons  belonging  to  tbess  to  the  said  Lowther  Pit;  sod 
the  Messrs.  Fletcher  have  a  waeon-way  extendin|f  firom  tho  Lowther 
Pit  to  a  point  in  the  line  called  the  Lowther  Junction,  about  645  yards 
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nearer  to  Wokinffton  Harbour  than  the  Marron  Junction  ;  and  the  said 
Messrs.  Fletcher  bring  their  coals  from  the  said  Lowther  Pit  and  Clifton 
Pit  upon  the  said  line  by  means  of  their  said  wagon-way,  partly  by 
their  own  power  and  partly  by  the  power  of  the  said  railway  company^ 
to  the  Lowther  Junction ;  and  the  same  are  carried  thence  by  the  com- 
pany in  their  wagons  to  Workington  Harbour,  where  they  are  dis- 
posed of. 

The  company  allow  Messrs.  Fletcher  to  take  their  (the  company's) 
wagons  on  the  wagon-way  to  the  Lowther  Pit  for  the  purpose  of  the 
same  being  loaded  with  coals  from  the  said  Lowther  Pit  and  Clifton  Pit| 
and  allow  them  to  take  their  said  coals  to  the  Lowther  Junction,  without 
any  charge. 

The  coals  of  the  Messrs.  Fletcher  obtained  from  the  Lowther  Pit  and 
Clifton  Pit  are  carried  from  the  Lowther  Junction  to  Workington  Har- 
bour along  the  same  portion  of  the  line  as  the  coals  obtained  by  the  com- 
plainants from  their  colliery  are  carried  from  the  said  Lowther  Junction, 
The  Cockermouth  and  Workington  Railway  Company  have  entered 
into  an  agreement  with  Messrs.  Fletcheri  which  took  effect  from  thd 
let  of  November,  1856,  whereby  the  rates  agreed  to  be  charged  by  the 
company  to  the  Messrs.  Fletcher,  for  the  conveyance  of  coals  to  the 
harbour  at  Workington  from  the  Marron  Junction,  the  Harry  Gill  June* 
tion,  and  the  Lowther  Junctioni  respectively,  are  8«.  4d.  per  wagon 
of  60  cwt.  when  the  quantity  conveyed  by  the  said  Messrs.  Fletcher  on 
the  said  line  from  all  or  any  of  the  said  junctions  in  any  one  day  does 
not  exceed  sixty  wagon-loads  per  '''day  on  an  average  of  some  rMoo 
number  of  days  to  the  year  agreed  upon  between  them,  and  2t.  ^ 
lOd.  per  wagon  of  60  cwt.  when  the  quantity  conveyed  on  the  line  by 
the  Messrs.  Fletcher  in  any  one  day  from  all  or  any  of  the  said  junctiona 
shall  not  exceed  on  such  average  one  hundred  and  twenty  wagon-loadS| 
and  2$,  6cL  per  wagon  of  60  cwt.  when  the  quantity  conveyed  on  the 
said  line  by  the  Messrs.  Fletcher  in  any  one  day  from  all  or  any  of  the 
said  junctions  shall  exceed  on  such  average  one  hundred  and  twenty 
wa^on-loads. 

The  said  rate  of  &8.  id.  per  wagon  of  60  cwt.  is  at  the  rate  of  2|ci. 
per  ton  per  mile  for  the  carriage  of  the  said  coals  for  the  Messrs. 
Fletcher  on  the  said  line  from  the  Marron  Junction  to  Workin^^on 
Harbour,  and  is  at  the  rate  of  Si^^d.  per  ton  per  mile  for  the  carriage 
of  the  coals  for  Messrs.  Fletcher  from  the  Harry  Gill  Junction  to 
Workinffton  Harbour,  and  is  at  the  rate  of  8}(2.  pet  ton  per  mile  for 
the  camaee  of  the  said  coals  on  the  said  line  for  Messrs.  Fletcher  from 
Lowther  Junction  to  Workington  Harbour. 

The  said  rate  of  2s.  lOd.  per  wagon  of  60  cwt.  is  at  the  rate  of  2|(i 
per  ton  per  mile  for  the  carriage  of  the  said  coals  for  Messrs.  Fletcher 
on  the  said  line  from  Marron  Junction  to  Workin^n  Harbour,  and  ii 
At  the  ntte  of  2i^d.  per  ton  per  mile  for  the  carriage  of  the  coals  fot 
Messrs.  Fletcher  from  Harry  Gill  Junction  to  Workington  HarbouTi 
And  is  at  the  rate  of  2|  jd.  ner  ton  j>er  mile  for  the  carriage  of  the  said 
coals  on  the  said  line  for  Messrs.  Fletcher,  from  Lowther  Junction  t0 
Workington  Harbour. 

The  said  rate  of  2$.  Qd.  per  wagon  of  60  cwt.  is  at  the  rate  of  2(cL 
per  ton  per  mile  for  the  carriage  of  the  said  coals  for  Messrs.  Fletcher 
en  the  said  line  from  Marron  Junction  to  Workington  HarbeuTi  and  is 
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at  the  rate  of  2^<2.  per  ton  per  mile  for  ihe  carriage  of  the  8aid  cotk 
*7ft01  ^^'  Messrs.  Fletcher  from  Harry  Gill  Junction  to  ^Workington 
J  Harbour,  and  is  at  the  rate  of  2iJd.  per  ton  per  mile  for  th« 
carriage  of  the  said  coals  on  the  said  line  for  Messrs.  Fletcher  from  the 
Lowther  Junction  to  Workington  Harbour. 

In  the  report  of  the  directors  of  the  said  Cockermouth  and  Working- 
ton  Railway  Company  to  the  shareholders  at  their  last  half-jearlj 
meeting,  held  on  the  31st  of  January,  1857,  occurs  the  followiDg  pa& 
sage  having  reference  to  the  agreement  with  Messrs.  Fletcher : — "  The 
shareholders  are  already  aware  that  an  agreement  was  recently  entered 
into  between  the  directors  and  Messrs.  J.  &  W.  Fletcher  for  the  conrej- 
ance  of  the  coals  from  the  Clifton  and  Crossbarrow  collieries  orer  the 
railway  at  a  fixed  scale  of  charges.     The  Messrs.  Fletcher  had  long 
ago  been  dissatisfied  with  the  amount  of  the  rates  charged  upon  Uie 
coals  from  their  collieries  adjoining  the  line ;  and  some  months  ago 
they  applied  for  a  considerable  reduction,  stating  at  the  same  time  that 
they  had  represented  the  matter  to  their  landlord,  the  Earl  of  Lonsdale, 
who  gave  his  approval  to  the  terms  they  were  prepared  to  offer,  and,  in 
the  event  of  the  refusal  of  those  terms  by  the  board,  he  would  constrnct 
a  private  tram-way  to  Workington  for  the  use  of  his  tenants.    The 
alternative  of  submitting  to  the  required  reduction,  or  of  losing  the 
whole  of  Messrs.  Fletcher's  traflSc,  on  which  the  prosperity  of  the  line 
so  much  depends,  claimed  the  long  and  anxious  consideration  of  the 
board.     After  mature  deliberation,  and  a  careful  inquiry  of  competent 
authorities  into  the  actual  cost  of  the  carriage  of  coals,  as  well  as  a  com- 
parison of  the  proposed  rates  with  those  charged  upon  other  railways 
and  under  similar  circumstances,  and  after  fully  convincing  themseWes 
of  Lord  Londale's  bon&  fide  intention  to  lay  down  a  tram-way  if  these 
rates  should  not  be  accepted,  your  directors  believed  they  had  no  other 
*7011  ^^^^®  ^^  adopt  than  the  one  to  which  they  eventually  ^assented; 
^  and  our  agreement  with  the  Messrs.  Fletcher,  dating  from  the 
1st  November  last,  received  the  seal  of  the  company.     Your  directors 
remain  firmly  of  opinion,  that  by  this  arrangement,  they  best  served  the 
interests  committed  to  their  charge.     The  present  rates  are  as  high  as 
the  average  rate  previously  received  upon  the  coals  from  Clifton  and 
Crossbarrow  collieries :  they  are  within  a  fraction  of  a  penny  of  the 
estimated  average  calculated  upon  in  the  original  prospectus  of  the  com- 
pany, and  higher  than  the  rates  charged  upon  the  Newcastle  and  Carlisle 
and  Whitehaven  Junction  Railways :  and  there  is  every  reason  to  feel 
satisfied  that  they  will  prove  remunerative  to  the  company  when  the 
rolling  stock  and  permanent  way  are  fully  restored  to  proper  working 
condition." 

In  consequence  of  the  difference  between  the  rates  charged  to  the 
Messrs.  Fletcher  and  to  the  complainants,  the  latter  are  obliged  to  sell 
their  coals  at  a  proportionably  less  profit  than  the  Messrs.  Fletcher  sell 
theirs,  in  order  to  keep  in  the  market,  and  the  Messrs.  Fletcher  gain  t 

Sroportionably  greater  profit  than  the  complainants  do ;  and  by  each 
ifference  of  rates  the  Messrs.  Fletcher  obtain  an  undue  and  unreason- 
able preference  and  advantage,  and  the  complainants  are  subjected  to 
an  undue  and  unreasonable  prejudice  and  disadvantage,  notwithstanding 
that  the  circumstances  under  which  the  coals  are  so  carried  by  the  com- 
pany do  not  render  the  cost  to  them  of  so  carrying  for  the  Messrs. 
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Fletcher  less  than  the  cost  to  them  of  so  carrying  for  the  complainants,  or, 
at  all  events,  do  not  so  far  reduce  such  cost  as  to  justify  or  render  reason- 
able so  great  a  difference  between  the  charges  so  made  to  the  Messrs. 
Fletcher  and  the  charges  so  made  to  the  complainants,  as  before  stated. 
Upon  discovering  the  nature  of  the  agreement  between  the  company 
and  the  Messrs.  Fletcher,  the  complainants  ^applied  to  them  to  r^cynn 
be  put  upon  the  same  footing;  but  the  company  declined  to  alter  L 
their  charges. 

ManUtyy  Q.  0.  (with  whom  was  Bovilly  Q.  C),  showed  cause,  upon 
affidavits    stating,  amongst  other  things,  that  the  Cockermouth  and 
Workington  Railway  extends  from  Cockermouth  to  Workington  Har- 
bour,  and  is  eight  miles  and  a  half  in  length;  that  the  cost  of  its 
construction  was  107,000Z.  and  upwards,  and  9000/.  and  upwards  has 
been  expended  in  the  construction  of  quays  and  other  conveniences  at 
the  Workington  Ilarbour,  and  that  the  coal  and  lime  sent  to  Working- 
ton Harbour  pass  over  a  portion  of  the  Whitehaven  Junction  Railway,  for 
which  a  charge  of  l\d.  per  wagon  is  paid  by  the  company,  and  there- 
fore the  terminal  expenses  of  the  coal  traffic  are  great  in  proportion  to 
the  rates  charged  for  coals  conveyed  by  the  company  to  Workington 
Harbour,  and  that  a  terminal  charge  of  1«.  2d,  per  wagon  ought  to  be 
deducted  in  all  cases  from  the  rate  charged  by  the  company  before  a 
mileage  rate  can  be  calculated  and  ascertamed :   That  the  gross  revenue 
of  the  companv  for  the  year  ending  the  Slst  of  December,  1856,  was 
10,593/.  Vis.  id.,  and  the  gross  revenue  derived  from  the  carriage  of 
the  Clifton  and  Crossbarrow  coals  to  the  harbour  of  Workington  is  after 
the  rate  of  3000/.  and  upwards  per  annum,  and  that  the  said  coal  traffic 
is  increasing  and  consequently  forms  an  important  part  of  the  company's 
revenue :    That  the  Clifton  Colliery  is  the  property  of  the  Earl  of  Lons- 
dale, and  the  Messrs.  Fletcher  became  lessees  thereof  on  the  5th  of 
March,  1856,  and  had  been  lessees  of  the  adjoining  colliery  called 
Crossbarrow  Colliery  from  the  year  1853;   that  the  Clifton  Colliery 
was  worked  by  means  of  a  shaft  called  the  Old  Clifton  Pit  from  the 
year  1848  down  to  October,  1855,  when  a  new  shaft  was  opened,  con- 
tiguous to  the  railway,  called  the  Lowther  Pit,  and  the  colliery  is 
^worked  by  means  of  both  shafts ;  that  the  Crossbarrow  Colliery  t^ctao 
was  worked  by  means  of  a  shaft  called  the  Crossbarrow  Pit  from   ^ 
1853  down  to  February,  1855,  when  a  new  shaft  was  opened  contiguous 
to  the  railway,  called  Harry  Gill  Pit ;  and  that  the  Clifton  and  Gross* 
barrow  pits  are  distant  from  the  railway  about  a  mile  each :  That  the 
Lowther  Pit  siding  junction  is  4^  miles  from  Workington,  the  Harry  Gill 
siding  junction  4^  miles,  and  the  Marron  Siding  junction,  where  the 
coals  of  the  complainants  are  brought  upon  the  railway,  4|  miles  from 
Workington ;  but  inasmuch  as  the  company's  engines  do  not  leave  the 
railway  for  the  Harry  Gill  coals,  and  travel  at  least  400  yards  on  the 
Marron  Siding  for  the  coals  of  the  complainants,  the  company's  engines 
draw  the  coals  from  the  Marron  Siding  to  Workington  nearly  half  a  mile 
further  than  those  from  Harnr  Gill,  and  nearly  three  quarters  of  a  mile 
further  than  those  from  the  Lowther  Pit ;  and  that  the  shunting  at  the 
Marron  Siding  is  also  more  difficult  and  expensive :  That  the  Clifton  Pit 
coals  have  been  conveyed  by  the  railway  to  Workington  Harbour  from 
1848  down  to  November,  1856,  and  during  that  period  they  were  loaded 
at  the  Marron  Siding,  and  were  conveyed  by  the  railway  the  same  dip- 
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tanoe  and  in  the  same  manner  as  the  coals  of  the  oomplainants  loaded 
at  the  same  siding ;  and  that  the  Crossbarrow  Pit  coals  from  the  time 
they  were  conveyed  by  the  railway  to  Workington  Harbour  were  loaded 
at  the  Marron  Siding,  and  conveyed  by  the  railway  the  same  distance 
and  in  the  same  manner  as  the  coals  of  the  complainants :  That,  between 
the  year  1848  and  April,  1853,  the  complainants  were  charged  3t.  &i 
per  wagon  of  52  cwt.,  and  the  Earl  of  Lonsdale  as  occapier  of  tbe 
Clifton  Fit  2».  8d,  per  wagon  of  52  cwt.  for  coals  conveyed  by  the  nil- 
way  company  from  the  Marron  Siding  to  Workington  Harbour ;  ud 
that,  between  the  1st  of  April,  1853,  and  the  1st  of  November  last,  the 
*7041   '*'<^o°^plA^&^^  ^^^^  charged  Bs.  6(2.  per  wagon  of  55  cwt,  and 

-I  the  Earl  of  Lonsdale  and  the  Messrs.  Fletcher,  as  his  lessees  of 
Clifton  Pit,  2«.  8d,  per  wagon  of  55  cwt.  for  the  coals  conveyed  by  the 
•ompany  from  the  Marron  Siding  to  Workington  Harbour :  That  the 
Clifton  Pit  is  about  3^  miles  from  Workington  by  the  turnpike-road,  and 
about  1^  miles  from  the  Marron  Siding ;  and  that  there  was  a  competi- 
tion between  the  company  and  carts  for  the  carriage  of  the  Cliflon  coab 
to  the  harbour  of  Workington,  and  it  was  the  low  rate  of  2s.  Sd,  per 
wagon  alone  which  secured  the  carriage  of  these  coals  by  raOway :  That 
the  Crossbarrow  Pit  was  also  about  8^  miles  from  Workington  by  the 
turnpike-road,  and  about  1  mile  from  the  Marron  Siding  by  road ;  that, 
en  the  1st  of  April,  1853,  the  rate  for  the  carriage  of  the  Crossbarrow 
eoals  from  the  Marron  Siding  to  Workington  Harbour  was  fixed  at 
2s.  9d.  per  wagon  of  55  cwt. ;  that,  at  such  rates,  the  carta  competed 
with  the  railway  company  for  the  carriage  of  the  Crossbarrow  coals  to 
Workington  Harbour,  and  large  quantities  were  sent  there  by  cart  from 
Crossbarrow ;  and  that,  in  October,  1858,  the  Crossbarrow  rate  was  re- 
duced to  2s.  Id,  per  wagon,  but  the  carts  still  continued  the  competitioa 
until  January,  lb55,  the  rate  was  reduced  to  2«.  id.  per  wagon,  when 
the  competition  by  cart  ceased :  That  the  rates  for  the  carriage  of  coab 
by  the  company  from  the  Lowther  Pit  and  Harry  Gill  Pit  reBpectively 
to  Workington  Harbour  were  fixed  at  3s.  6d.  per  wagon  of  55  cwt, 
being  the  same  as  that  charged  to  the  complainants  for  coals  sent  from 
the  Marron  Siding :  That,  in  1853,  the  weight  per  wagon  from  the  dit 
forent  collieries  was  increased  to  58  cwt.,  and  a  proportionate  increase 
Was  made  upon  the  rates  from  all  the  said  collieries:  That,  in  1856^ 
in  consequence  of  the  Messrs.  Fletcher  constructing  a  tram-way  con* 
necting  the  Crossbarrow  and  Clifton  Old  Pits  with  the  railway,  the 
*7051  ^^^^P^'^y  ftgroed  to  charge  them  6(2.  per  wagon  less  for  coab 

J  brought  by  that  tram- way  and  sent  to  Workington  Harbour  than 
for  coals  sent  there  from  the  Lowther  Pit :  That,  in  1856,  the  weight 
per  wagon  of  coals  was  increased  from  58  cwt.  to  8  tons  by  all  the  coal- 
owners,  and  in  September  last  a  corresponding  increase  in  the  different 
rates  charged  to  the  complainants  and  the  Messrs.  Fletcher  and  other 
coal-owners  on  the  railway,  was  made :  That  shortly  afterwards  it  iras 
intimated  to  the  company,  that,  unless  they  would  consent  to  carij  coab 
for  Messrs.  Fletcher  according  to  a  given  reduced  scale,  the  Earl  of 
Lonsdale  was  prepared  to  make  a  tram-way  or  railway  whereby  the 
whole  of  the  traffic  from  the  Clifton  and  Crossbarrow  collieries  would  be 
withdrawn  from  the  railway :  That,  after  much  consideration,  and  after 
a  deputation  of  the  directors  had  satisfied  themselves  by  a  personal  inte^ 
view  with  Lord  Lonsdale  that  there  was  a  bon&  fide  intention  on  his  part 
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to  construct  such  tram-way  or  railway,  the  board  agreed  with  the  Messrs. 
Fletcher  to  charge  the  following  rates  for  every  wagon  of  coals  of  8  tons 
weight  raised  from  the  Clifton  and  Grossbarrow  collieries,  and  conveyed 
by  the  railway  to  Workington  Harbour,  from  and  after  the  1st  of  No- 
vember last,  viz.  ^^  If  the  daily  average  (according  to  the  number  of 
working  days  in  the  preceding  half-year  ending  with  the  Slst  of  Decem- 
ber, 1866,  or,  as  the  case  may  be,  in  the  next  preceding  year  ending 
with  the  Slst  of  December,  1857,  or  in  any  subsequent  year)  of  the 
quantity  of  coals  and  coke  conveyed  during  such  preceding  half-year, 
or,  as  the  case  may  be,  such  preceding  year,  be  less  than  sixty  wagon- 
loads  of  three  tons  each,  then  for  all  round  coals  and  coke  8«.  4c(.  for 
every  wagon-load ;  and  for  all  small  coalsi  2««  lOd.  for  every  wagon-load : 
But,  if  that  daily  average  be  more  than  sixty  wagon-loads  of  S  tons 
each,  then  for  all  round  coals  and  coke,  2«.  10a.  for  every  wagon-load; 
and  for  '''all  small  coals,  2$,  4d.  for  every  wagon-load :  But,  if  r^nQo 
that  daily  average  shall  be  121  wagon-loads  or  more  of  S  tons  '- 
each,  then  for  all  round  coals  and  coke  2b*  6d.  for  every  wagon-load ; 
and  for  all  small  coals,  2$.  for  every  wagon-load:*'  That  the  low  rates 
charged  for  the  carriage  of  coals  from  the  Clifton  and  Grossbarrow  pita 
arose  solely  from  the  competition  by  oart  for  the  carriage  of  those  coals 
to  Workington  Harbour;  and  that  the  rates  offered  by  the  Messrs. 
Fletcher  for  the  carriage  of  the  coals  from  Harry  Gill  and  Lowther  Pit 
ridings  respectively  were  accepted  and  agreed  to  solely  on  account  of 
the  threatened  abstraction  of  the  whole  of  their  coal  traffic  from  the 
railway  by  the  construction  of  a  tram-wav  from  the  collieries  to  the 
harbour  of  Workington,  and  not  from  any  desire  or  intention  on  the  part 
of  the  company  to  give  to  the  Messrs.  Fletcher  any  undue  preference  or 
advantage  whatsoever :  That  the  quantity  of  coals  carried  by  the  com* 
pany  for  the  complainants  from  the  Marron  Siding  to  the  harbour  of 
Workmgton  from  the  1st  of  November  last  to  the  23d  of  May  last,  is 
2244  wagons,  equal  to  a  daily  average  of  13  wagons ;  and  that  the 
quantity  carried  by  the  company  to  the  same  place  during  the  sam4 
period  from  the  Harry  Gill  and  Lowther  Pit  sidings,  is,  11,255  wagons^ 
equal  to  a  daily  averase  of  65  wagons :  That  the  mileage  rate  under  the 
laid  i^eement  from  the  Lowther  Pit  Siding  on  a  daily  average  of  sixty 
wagons,  after  deducting  1««  2d.  per  wagon  for  terminal  charges  and 
expenses,  is,  2d.  and  a  small  fraction  per  ton  per  mile,  from  Harry  Gill 
a  small  fraction  less  than  2(2.  per  ton  per  mile,  and  a  proportionate  rate 
for  Goals  carried  to  the  harbour  from  the  Marron  Siding,  including  that 
riding,  would  be  2d.  and  a  fraction  per  ton  per  mile :  That  the  company's 
engines  draw  a  load  of  50  wagons  and  upwards  to  the  harbour  of  Working- 
ton, and  it  is  moreprofitable  to  take  a  full  load  than  small  '*'loads  of  r^trnit 
13  to  20  wagons :  That  the  Messrs.  Fletcher  have  durins  the  last  six  ■- 
months  drawn  a  small  quantity  of  coals  from  a  pit  called  the  Brid^foot 
Pit,  which  were  loaded  at  the  Marron  Siding,  and  they  have  paid  for 
these  coals  the  same  rate  per  wagon  as  the  company  charge  the  com* 
plainants  for  coals  conveyed  by  railway  from  their  colliery  at  Millbanks ; 
and  that  no  other  coals  have  been  loaded  since  the  1st  of  November  last 
^t  the  Marron  Siding  b^  the  Messrs.  Fletcher :  That  the  limited  amount 
of  traffic  given  to  the  Ime  by  the  complainants  rendered  the  cost  to  the 
Company  of  workine  such  traffic  more  than  the  cost  of  working  the  traffic 
from  the  Harry  GUI  and  Lowther  Pit  sidingsi  where  the  company  oaa 
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always  calculate  upon  obtaining  a  full  train  of  wagons  from  tbose  sidings 
to  Workington :  And  that  the  refusal  of  the  rates  offered  bj  the  Messrs. 
Fletcher  would  deprive  the  company  of  a  principal  source  of  revenue. 

The  affidavits  show  that  the  rates  for  the  carriage  of  coals  from  Mill- 
banks  and  Bridgefoot  pits,  which  are  the  only  two  that  use  the  Marron 
Siding,  are  alike.     Less  is  charged  from  Lowther  and  Harry  Gill  pits. 
The  circumstances  are  different  with  respect  to  these  two,  as  contrasted 
with  Millbanks  and  Bridgefoot,  as  well  as  to  distance  as  to  the  quanti- 
ties of  coal  carried  for  the  respective  parties,  which,  of  course,  involves 
a  difference  in  the  cost  to  the  company.     The  distances,  it  appears,  are 
as  follows, — from  Lowther  siding  to  Workington  terminus,  4}  miles; 
from  Harry  Gill,  4 J^  miles ;  and  from  Marron  Siding,  4f  miles ;  and 
Marron  Siding,  along  which  the  empty  wagons  have  to  be  shunted,  is 
475  yards.     The  quantities  sent  are, — ^by  the  complainants,  13  wi^ons 
of  3  tons  each  per  day,  and  by  the  Messrs.  Fletcher  65  wagons  of  3  tons 
each  per  day.     The  Messrs.  Fletcher,  it  appears,  are  tenants  or  lessees 
n^nrxcn  uuder  the  Earl  of  Lonsdale ;  and,  the  Earl  having  intimated  *an 
-^  intention  to  construct  another  line  of  railway  for  the  use  of  his 
tenants,  which  would  have  the  effect  of  diverting  a  large  portion  of  the 
traffic  from  the  defendants'  railway,  the  company  consented  to  diminish 
the  rate  of  charge,  rather  than  incur  the  risk  of  the  line  being  altogether 
closed.     The  main  question,  therefore,  will  be,  whether  it  is  an  ''  undue 
preference"  within  the  act,  if  the  proprietors  of  a  railway  constructed 
for  the  mineral  traffic  of  the  district  give  parties  who  might  send  their 
coals  to  the  place  of  shipment  without  using  their  railway  such  facilities 
in  the  way  of  a  diminished  charge  or  otherwise  as  will  induce  them  to 
use  the  line ;  always  supposing  that  the  company  are  acting  bonfi  fide 
and  with  a  view  to  their  own  interest  and  that  of  the  public.     It  is  sworn 
that  the  loss  which  would  accrue  to  the  company  from  the  withdrawal  of 
the  carriage  of  the  Messrs.  Fletcher's  coals,  would  amount  to  nearly 
one-third  of  their  entire  revenue.     [Cockburn,  C.  J. — Can  that  be  a 
justifiable  reason  for  putting  Lord  Lonsdale's  tenants  upon  a  better  foot- 
ing than  the  rest  of  the  public?]     The  interests  of  the  complainants 
themselves  would  suffer  if  Lord  Lonsdale's  projected  tram-way  were 
made,  inasmuch  as  he  could  carry  his  tenants'  coals  at  a  lower  rate  than 
they  are  now  carried  by  the  company,  and  so  the  Messrs.  Fletcher  would 
be  the  better  able  to  compete  with  them  in  the  market.(a)    In  putting  a 
construction  upon  this  act,  the  court  will  take  a  comprehensive  view  of 
the  whole  case,  and  of  all  the  surrounding  circumstances.     [Crowdeb, 
♦7091  ^' — '^^^  alternative  you  put  *is  not  the  true  one :  the  question 
-'  is,  not  what  you  would  lose  if  deprived  of  the  carriage  of  Messrs. 
Fletcher's  coals,  but  what  loss  of  revenue  you  would  sustain  if  yoa 
reduced  the  charge  to  the  complainants  to  the  same  rate.]     Such  a 
reduction  would  not  meet  the  requirements  of  Lord  Lonsdale's  tenants: 
and,  besides,  the  company  would  have  to  reduce  the  charge  to  all  its  cus- 
tomers.   [Williams,  J. — The  company  have  constructed  a   railway 
which  admits  of  competition :  and  you  buy  off  the  chance  of  that  result 

(a)  It  waa  iworn  thmt  the  whole  of  the  land  between  the  pits  and  Workington  Harbovr  wm 
the  propertj  of  Lord  LonidalOi  except  one  small  piece,  of  which  Meisra.  Fletcher  had  obtaiBed 
ft  ninety-nine  years  lease.  On  the  other  hand,  it  was  stated  that  the  proposed  tram-waj  or 
railway  wonld  hare  to  cross  two  tnmpike-roads  and  the  Whiteharen  Junction  BaOway;  aad 
iberefoze  an  aot  of  parliament  wonld  be  necessary. 
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by  giving  to  one  set  of  persons  the  means  of  underselling  another  set.] 
The  object  is,  not  to  enable  the  Messrs.  Fletcher  to  undersell  the  com- 
plainants, but  to  place  the  former  upon  the  same  footing  as  the  latter. 
[GocKBURN,  C.  J. — ^Your  argument  would  deprive  a  man  of  his  natural 
advantages.     Suppose  a  man  residing  at  a  place  equidistant  from  two 
railways,  holds  out  to  one  of  them,  that,  unless  they  will  give  him  cer- 
tain advantages,  he  will  travel  by  the  other, — ^would  that  be  a  reasonable 
thing  for  the  company  to  be  influenced  by?     There  is  hardly  a  railway 
in  the  kingdom  where  this  might  not  occur.]     If  it  be  shown  that  no 
injustice  is  done,  and  that  the  act  complained  of  is  solely  dictated  by  a 
fair  and  bon&  fide  regard  to  the  just  interests  of  the  company,  and  not 
by  an  intention  to  give  an  undue  preference,  and  that  there  is  a  peculi- 
arity and  a  difference  in  the  circumstances,  the  court  will  be  slow  to  come 
to  the  conclusion  that  there  has  been  an  infringement  of  the  statute.    In 
Ransome's  Case,  1  C.  B.  N.  S.  437  (B.  C.  L.  R.  vol.  87),  and  in  Ox- 
lade's  Case,  1  C.  B.  N.  S.  454,  it  was  distinctly  laid  down  by  the  court 
that  the  fair  interests  of  the  company  are  to  be  taken  into  the  account 
in  considering  whether  the  circumstances  under  which  goods  are  carried 
justify  a  different  rate  of  charge  in  one  case  from  another ;  as,  for 
instance,  where  it  is  made  to  appear  that  the  circumstances  enable  the 
company  to  carry  for  one  party  at  a  less  cost  to  themselves  '''than  r^cirio 
the  cost  of  carrying  for  another.     If  there  can  be  a  case  for  the  ^ 
application  of  that  doctrine,  it  is  this.     The  Oaterham  Case,  1  C.  B.  N. 
S.  410  (E.  G.  L.  R.  vol.  87),  and  Hozier  v.  The  Caledonian  Railway 
Company,  Scotch  Sessions  Gases,  Vol.  17  (N.  S.),  p.  802,  show,  that,  to 
constitute  an  undue  preference  within  the  act,  by  reason  of  an  inequa- 
lity of  charge,  the  inequality  must  be  in  the  charge  for  travelling  over 
the  %ame  line  or  the  %ame  portion  of  the  line,  and  the  party  complaining 
must  show  some  personal  disadvantage  to  himself.     Here,  the  difference 
of  charge  is  in  same  measure  accounted  for  by  the  increased  distance 
over  which  the  complainants'  coals  travel :  and  it  is  justified  as  well  by 
the  large  outlay  made  by  Lord  Lonsdale  in  order  to  bring  his  collieries 
within  reach  of  the  railway,  as  by  the  consideration  of  expediency  in 
order  to  avert  the  ruin  which  would  result  to  the  company  from  the 
threatened  competition  of  the  proposed  tram-way  from  his  lordship's 
pits  to  Workington. 

Htigh  Hilly  Q.  G.,  and  T,  Jone%j  were  not  required  to  support  the 
rule. 

CocKBURN,  G.  J. — I  am  of  opinion  that  this  rule  must  be  made  abso- 
lute. The  facts  to  be  gleaned  from  the  affidavits  i&re  tolerably  clear. 
The  complainants  are  proprietors  of  a  colliery  adjoining  the  defendants' 
railway,  and  the  Messrs.  Fletcher  are  lessees  under  the  Earl  of  Lonsdale 
of  certain  other  collieries  also  adjacent  to  the  railway,  and  the  coals 
belonging  to  each  are  carried  along  the  line  from  the  points  at  which 
their  respective  tram  or  wagon  ways  intersect  the  railway  to  Workington 
Harbour.  It  is  admitted  that  the  charge  made  by  the  company  to  the 
complainants  for  the  conveyance  of  their  coals  is  higher  than  the  rate 
^hich  is  charged  by  them  to  the  Messrs.  Fletcher.  Prim&  facie,  that 
shows  a  case  of  undue  preference,  within  the  '''statute  :  and  the  r^t'rii 
question  is,  whether  the  company  have  shown  any  sufficient  reason  ^ 
or  justification  for  this  difference  of  charge.  Three  grounds  of  justification 
ure  put  forward  by  the  company.    The  one  ia,  that  the  colliery  of  the  com- 
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Jlainanta  is  at  a  greater  distance  from  the  terminus  than  those  of  the 
lessrs.  Fletcher.     That  ground,  however,  fails  in  point  of  fact ;  fofi 
there  is  nothing  to  show  that  the  excess  of  charge  made  to  the  complain- 
ants  over  that  made  to  the  Messrs.  Fletcher  bears  any  proportion  to  the 
difference  of  distance  of  their  respective  collieries.     Then  it  is  said  that 
Lord  Lonsdale  has  been  induced  to  desist  from  carrying  coals  from  his 
collieries  to  Workington  by  another  route,  and  to  use  the  defendants' 
railway  for  that  purpose,  and  also  to  make  certain  works  to  facilitate 
their  conveyance  to  the  railway,  in  consideration  of  an  agreement  by  the 
company  to  carry  his  coals  along  their  line  at  a  somewhat  lower  rate 
than  that  which  they  charge  to  the  a^oining  proprietors.     Further  it  is 
said,  as  a  justification  for  the  difference  of  charge,  that  Lord  Lonsdale 
had  threatened  the  company,  that,  unless  they  would  agree  to  carry  ooals 
from  his  collieries  at  such  lesser  rate  of  charge,  he  would  construct 
another  line  of  railway  for  the  use  of  his  tenants.     I  have  already  said 
that  the  first  ground  of  justification  fails  in  point  of  fact :  and  I  think 
the  other  two  fail  to  furnish  any  justification  in  point  of  law  for  the 
course  pursued  by  the  company.     The  court  has  already  intimated,  if 
not  absolutely  decided,(a)  that  a  railway  company  is  entitled,  in  deter- 
mining the  rate  of  tolls  they  will  impose  upon  any  particular  traffic,  to 
take  into  consideration  any  circumstances  either  of  a  general  or  a  local 
*7121  ^^^^^^^  which  may  enable  them  to  charge  less  in  some  '*'casea 
-*  than  in  others.     As,  for  instance,  if  a  company  were  to  lay  down 
a  rule,  that,  if  a  given  quantity  of  coal  or  any  other  commodity  were 
brought  to  them  to  be  carried  at  one  time,  or  at  regular  intervals,  they 
would  charge  for  it  at  a  lower  rate  thsn  they  would  charge  for  a  smaller 
quantity,  or  for  goods  brought  at  uncertain  times,  in  consideration  of 
tne  difference  of  cost  of  working  the  line :  that  might  be  a  fair  and  legiti- 
mate ground  for  a  difference  of  charge.     So  also,  if  a  company  made  a 
difference  in  the  rate  of  charge  between  terminal  and  intermediate  traffic, 
there  might  exist  fair  reasons  to  justify  them  in  so  doinff.    As  to  the 
former,  there  might  be  competition  with  another  line,  which  would  make 
it  their  interest  to  reduce  the  charee  to  the  lowest  possible  scale,  or 
increased  traffic  which  would  enable  ^em  to  carry  cheaper  in  proportion 
to  the  distance.    But  these  are  all  cases  in  which  the  whole  public  b 
treated  with  perfect  eauality ;  and  they  differ  very  materially  from  the 
present  case.    Here,  the  collieries  are  all  situate  in  the  same  locality, 
and  the  coals  from  all  of  them  are  carried  under  precisely  the  like 
circumstances ;  but  a  difference  is  made  in  the  charge  for  carriage  in 
favour  of  Lord  Lonsdale's  tenants,  because  otherwise  it  is  feared  thai 
herd  Lonsdale  or  his  tetiants  will  abstain  from  sending  their  coala  by  ths 
defendants*  railway,  and  will  send  them  by  some  ower  route,  or  by  a 
railway  which  Lord  Lonsdale  would  be  induced  to  construct  for  that  po^ 
pose.    In  my  opinion  that  is  not  a  sufficient  ground  for  the  prdereneeM 
given.     The  company  are  bound  to  regulate  their  charges  so  as  to  be 
equally  applicable  to  all  persons  similarly  circumstanced.    If  we  wen 
to  take  into  consideration  the  circumstances  upon  which  the  company 
rdy  for  their  justification,  there  is  no  case  in  which  we  might  not  to 
called  upon  to  consider  the  circumstances  which  might  influence  a  partf 

(a)  See  Baosome'i  Caie.  1  0.  B.  lIT.  8. 487  (B.  C.  L.  H.  toI.  «t),  and  OzlAde't  CtM,  iCX 
V.8.4M. 
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his  goods  by  a  *partioalar  railway :  erery  man  would  be  w-^w^  a 
his  own  bargain ;  and  it  wonld  always  be  a  question  how   ^ 


to  send 
making 

far  the  company  were  justified  in  the  particular  case  in  departing  from 
the  general  rule.  I  do  not  think  it  was  the  intention  or  the  policy  of  the 
legiuatnre  to  permit  railway  companies  to  make  private  bargains  to  ffive 
advantages  to  individuals  which  must  be  attended  with  corresponding 
disadyantages  to  others.  The  obvious  intention  was,  that  there  should 
be  an  equal  rate  of  charge  in  respect  of  the  carriage  of  all  goods  under 
the  like  circumstances  ;  and  that,  although  the  company  may  be  justified 
in  laying  down  special  rules  as  applicable  to  particular  cases,  provided 
that  they  bon&  fide  act  with  reference  to  their  own  interest  and  the 
interests  of  the  public,  they  are  not  at  liberty  to  make  special  bargains 
with  individuals  whereby  one  is  benefited,  to  the  prejudice  of  another. 
I  think  the  grounds  put  forward  by  the  company  are  not  sufficient 
to  justify  the  preference  they  have  given  to  Lord  Lonsdale's  tenants 
over  the  complainants,  and  that  the  rule  for  an  injunction  must  be 
absolute. 

Williams,  J. — I  am  of  the  same  opinion.     I  think  Mr.  Manisty  has 
not  succeeded  in  showing  that  the  present  case  is  in  substance  any  more 
than  this, — ^that  the  company  do  in  point  of  fact  prefer  the  Messrs. 
Fletcher  to  the  complainants,  by  charging  lower  rates  for  the  carriage 
of  coals  for  the  former  than  they  do  for  the  latter :  and  the  question  is, 
whether  that  amounts  to  an  ^^  undue  preference."     I  assume  that  there 
is  no  undue  or  improper  motive ;  but  that  the  company  carry  coals  for 
the  Messrs.  Fletcher  at  a  lower  rate  than  they  do  for  the  complainants, 
nmply  because  they  are  apprehensive,  that,  if  they  do  not  give  such  pre- 
ference to  the  Messrs.  Fletcher,  Lord  Lonsdale,  who  is  their  landlord, 
will  construct  another  line  of  railway,  and  so  ^withdraw  from  the  v^^Ta 
defendants'  line  a  large  portion  of  the  traffic.     The  question  is,  ^ 
whether  a  preference  given  under  such  influence  is  not  undue.     I  think 
it  is;  and  that  to  hold  otherwise  would  be  to  introduce  a  principle 
whereby  a  railway  company  might  give  a  preference  in  every  case  where 
they  bonfi  fide  considered  that  it  would  be  to  their  advantage  to  do  so. 
For  this  and  the  other  reasons  pointed  out  by  my  Lord,  I  am  of  opinion 
that  this  expectation  of  what  Lord  Lonsdale  will  otherwise  do,  afibrds 
no  answer  to  the  objection  of  undue  preference.    It  is  further  urged,  on 
the  part  of  the  company,  that  expense  has  been  incurred  by  Lord  Lons- 
dale in  making  tram-ways  for  the  purpose  of  approximating  his  pits  to 
the  railway,  and  that  the  company  are  justified  in  taking  that  into  their 
consideration,  and  naking  an  allowance  to  his  tenants  in  the  shape  of  a 
reduced  charge.    I  think  that  %%  an  undue  preference.     It  must  be  borne 
in  mind  that  the  making  of  a  railway  is  a  violation  of  the  common  law 
of  the  land,  which  is  permitted  only  in  consideration  of  the  general 
benefit  accruing  to  the  public.     And,  where  a  man  acquires  an  advan- 
ta^  by  reason  of  the  proximity  of  his  land  to  a  railway,  his  right  to  the 
enjoyment  of  that  advantage  ia  one  which  nobody  can  lawfulfy  disturb 
^  msinish.    It  would  be  manifestly  unjust  if  it  were  not  so :  for,  the 
proprietor  of  the  land  may  have  been  induced  by  the  prospect  of  this 
idvantage  to  withdraw  or  abttaim  from  oj^positioa  to  the  bill  for  making 
the  railway.    By  doing  that  which  they  have  done  here,  the  Cocker- 
VKmth  and  Woikington  Railway  Company  are  virtually  depriving  the 
Mmplainaiits  of  the  natural  adhrantage  of  their  position ;  ana  therefore 
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I  concur  with  my  Lord  in  thinking  that  the  second  ground  urged  on  the 
part  of  the  company  gives  no  warrant  for  holding  this  not  to  be  an 
undue  preference,  and  consequently  that  the  rule  for  an  injunction  most 
be  made  absolute. 

*71  ^il  ^Crowder,  J. — I  also  think  that  this  rule  should  be  made  ab- 
-I  solute.  In  giving  the  reasous  which  have  induced  me  to  arrive 
at  this  conclusion,  I  do  not  profess  to  lay  down  a  definition  of  the  term 
''  undue  preference/'  which  will  govern  every  case  that  may  be  brought 
before  us.  It  would  be  very  difficult  to  do  that :  but,  of  this  there  can 
be  no  doubt,  viz.,  that  undue  preference  is  not  to  be  confined  to  the  mere 
desire  to  benefit  the  individual.  It  is  said  here  that  no  favour  or  parti- 
ality has  been  shown  to  the  Messrs.  Fletcher  as  against  the  complainants, 
and  therefore  the  conduct  of  the  defendants  is  not  brought  within  the 
statute.  That,  however,  by  no  means  follows.  Then  it  is  urged  that  it 
is  competent  to  the  railway  company  to  take  into  their  consideration 
circumstances  which  vary  the  position  of  one  individual  from  that  of 
another,  and  make  a  difference  in  their  charge  accordingly.  I  apprehend 
that  they  cannot  do  any  such  thing.  If  the  company  might  do  so  as  to 
goods,  they  might  equally  do  so  as  to  passenger  traffic ;  and,  inaamuch 
as  no  two  cases  would  be  precisely  alike  in  circumstances,  the  result  might 
be  that  no  two  persons  would  be  charged  alike.  That,  therefore,  cannot 
be  the  principle  upon  which  the  company  are  to  regulate  their  charges. 
I  agree  with  my  Brother  Williams,  that  every  proprietor  whose  land  is 
situate  near  a  line  of  railway  acquires  a  fair  right  to  the  natural  advan- 
tages resulting  from  such  proximity,  and  that  he  is  not  to  be  deprived  of 
that  advantage  by  a  bargain  between  the  company  and  an  individual  at 
a  greater  distance  to  approximate  him  by  means  of  a  diminished  charge. 
In  one  of  the  earliest  cases  that  came  before  us  under  this  statute, — 
Bansome's  Case,  1  C.  B.  N.  S.  437  (E.  C.  L.  B.  vol.  87),  and  in  Oxlade's 
Case,  1  G.  B.  N.  S.  454,  we  laid  it  down,  that,  in  determining  the  pro- 
priety of  varying  their  charges,  it  was  fair  and  just  to  take  into  consiier- 
ation  the  circumstance  of  the  ^difference  of  cost  to  the  company, 


*716] 


as,  for  instance,  in  the  carriage  of  larger  quantities  at  regular 


intervals,  as  compared  with  smaller  and  irregular  consignmenis.  There 
are  many  cases,  as  my  Lord  has  suggested,  where  a  comparacively  lower 
charge  may  be  justified  for  what  is  called  through  traffic, — ^rom  tenninus 
to  terminus, — than  for  a  traffic  to  and  between  intermediate  stations. 
In  the  present  case,  the  only  substantial  ground  on  which  it  could  for  a 
moment  be  contended  that  there  has  not  been  an  updue  preference,  is, 
that,  in  reference  to  some  of  the  collieries,  a  threat  has  been  held  out  to  the 
company  by  a  powerful  individual,  that,  unless  they  will  agree  to  carry 
the  produce  of  those  collieries  for  his  tenants  at  a  lower  rate  than  thev 
carry  for  others,  he  will  divert  a  large  portion  of  the  traffic  of  the  rail- 
way, by  constructing  another  line  over  his  own  land.  That  clearly  is 
not  a  sufficient  ground  to  justify  the  company  in  thus  varying  their 
charges  to  the  prejudice  of  the  complainants. 

WiLLBS,  J. — I  am  entirely  of  the  same  opinion.  The  fact  that  the 
Messrs.  Fletcher  send  their  coals  along  different  portions  of  the  railway, 
and  less  distances  than  the  complainants,  is  clearly  not  the  foundation 
for  the  difference  of  charge.  Such  difference  of  charge  does  not  repre> 
sent  any  proportionate  difierence  in  the  distances  which  the  coals  of  each 
are  carried  along  the  line.    The  real  ground  upon  which  the  company 
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seek  to  jastify  the  imposition  of  a  higher  charge  on  the  complainants 
than  upon  the  Messrs.  Fletcher,  is,  that  the  latter  are  tenants  of  Lord 
Lonsdale,  and  it  is  suggested  that  Lord  Lonsdale  may  be  induced  to 
make  a  railway  for  the  use  of  the  tenants  or  lessees  of  his  collieries, 
and  so  withdraw  considerable  traffic  from  the  defendants'  railway,  unless 
they  consent  to  reduce  the  tolls  to  his  tenants  so  as  to  enable  them  to 
compete  with  the  ^complainants ;  in  other  words,  to  buy  off  a  ri^n-tf? 
danger  which  might  arise  if  Lord  Lonsdale  should  be  minded  to  ^ 
make  another  railway.(a)  That,  as  it  appears  to  me,  is  entering  upon  a 
very  wide  field  of  speculation  as  to  what  may  or  may  not  happen,  and 
far  too  remote  to  form  the  ground  of  a  decision ;  for,  the  law  looks  only 
to  matters  that  are  proximate.  I  think  it  is  far  safer  to  confine  ourselves 
to  the  state  of  things  actually  existing  than  to  speculate  upon  what  may 
or  may  not  happen  at  some  future  time.  If  we  indulge  in  speculation 
88  to  the  results  that  might  flow  from  the  execution  of  Lord  Lonsdale's 
threat,  we  may  carry  it  to  this  extent,  that,  as  Lord  Lonsdale  would 
possibly  require  the  sanction  of  the  legislature  for  the  purpose,  the  com- 
plainants and  the  rest  of  the  public  might  either  by  the  provisions  of  the 
general  act,  8  &;  9  Vict.  c.  20,  or  of  the  local  act,  acquire  a  right  to  have 
their  coals  carried  on  that  railway  upon  the  same  terms  as  those  of  Lord 
Lonsdale's  tenants  are  carried  thereon.  This  demonstrates  the  absurdity 
of  indulging  in  speculations  of  the  kind  suggested.  The  result  is,  that 
the  company  have,  without  any  justifiable  reason,  imposed  a  higher  scale 
of  charges  upon  the  complainants  than  upon  the  Messrs.  Fletcher,  which 
18  a  thing  that  falls  clearly  within  the  prohibition  of  the  statute.  For 
these  reasons  I  think  the  rule  must  be  made  absolute. 

Rule  absolute. 

(a)  The  afBd%Yits  upon  which  eaaie  was  shown  disclosed  the  fact  that  the  Earl  of  Lowthor 
is  himself  alargt  shareholder  in  the  Cookermonth  and  Workington  Railway  Company. 


*In  re  JONES  and  THE  EASTERN  COUNTIES  RAILWAY  [*718 

COMPANY.    Jan.  27. 

The  coart  refused  to  grant  a  rale  for  an  ii^nnction  against  the  Eastern  Counties  Railway  Com- 
pany, under  the  Railway  Trafflo  Act,  1854,  to  eompel  them  to  issue  season  tickets  between 
Colchester  and  London  on  the  same  ^erms  as  they  issned  them  between  Harwich  and  Lon- 
don,—upon  a  mere  suggestion  that  this  granting  the  latter  (the  distance  being  considerably 
greater)  at  a  much  lower  rate  than  the  fvrmer,  was  an  undue  and  unreasonable  preference 
of  the  inhabitants  of  Harwich  over  those  ot  Colchester. 

Pearcb  moved  for  a  rule  calling  upon  the  Eastern  Counties  Railway 
Company  to  show  cause  why  a  writ  of  injunction  should  not  issue  against 
them  pursuant  to  the  Railway  and  Canal  Traffic  Act,  1854,  enjoining 
them  to  grant  to  Henry  Jones  a  season  ticket  to  travel  on  their  line  from 
Colchester  to  London  and  back  upon  the  same  terms  as  they  granted 
similar  tickets  to  other  persons  from  Harwich  to  London  and  back. 

The  affidavit  upon  which  the  motion  was  founded,  stated, — that  Col- 
chester is  distant  from  London  upwards  of  fifty  miles,  and  that  the 
borough  of  Harwich,  in  the  county  of  Essex,  is  distant  from  Colchester 
upwards  of  twenty  miles,  and  from  London  upwards  of  seventy  miles, 
and  that  there  is  a  railway  from  London  to  Golobester  called  The  Eastern 
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Counties  Railway,  belongiDg  to  or  worked  by  tibe  Eastorn  Counties  Rifl- 
way  Company :  that,  from  Colchester  to  Mannington  in  the  said  eoimtj 
is  another  railway,  or  portion  of  a  railway,  called  The  Eastern  Union 
Railway,  which  said  last-mentioned  railway  belongs  to  or  is  woi^ed  bj 
and  is  under  the  management  and  control  of  the  said  Eastern  Counties 
Railway  Company :  that,  at  Mannington  aforesaid,  there  is  another  rul- 
way  called  the  Harwich  Railway,  which  also  belongs  or  is  worked  bj, 
and  is  under  the  management  and  control  of  the  said  Eastern  CouBtics 
Railway  Company :  that  the  direct  route  from  London  to  Harwich  is 
through  Colchester  and  Manningtree :  that  the  price  of  a  first  class  seisoB 
ticket  for  travelling  on  the  said  Eastern  Counties  Railway  from  Col- 
chester to  London,  is  45{.  per  year:  that  the  Eastern  Counties  Railway 
*7191  ^^™P^°7  P^^^  ^o  divers  persons  ^'^st  class  season  tickets  for 
-I  travelling  m)m  Harwich  (or  from  the  parish  of  Dovereenrt,  which 
is  situate  within  the  borough  of  Harwich),  throng  Cdehester,  ov^  and 
upon  the  said  railways  to  London,  for  20L  per  annum,  which  the  com- 
plainant submitted  was  an  undue  or  unre8Sonidl>le  preference  or  advantage 
to  or  in  favour  of  such  persons  as  aforesaid,  and  unfair,  illegal,  unequa], 
oppressive,  injurious,  and  unjust :  and  that  the  complainant  had  applied 
to  the  company  for  a  first  class  season  ticket  to  enable  him  to  travel  from 
Colchester  to  London  (which  is  not  so  far  from  London  as  Harwich  is  by 
twenty  miles)  on  the  same  terms,  and  at  the  same  price,  as  the  compauj 
grant  such  season  tickets  from  Harwich  to  London,  but  which  the  con- 
pany  refused  to  grant. 

Pearce  submitted  that  the  affidavit  disclosed  a  clear  breach  of  th#  pro- 
hibition contained  in  the  2d  section  of  the  17  &  18  Yict.  c.  81.  [Wo- 
LIAMS,  J. — For  anything  that  appears  on  your  affidavit,  thei>9  may  be 
very  good  reasons  for  making  such  difference  in  the  price.  Willes,  J. 
— To  bring  the  case  within  the  act,  you  must  8how,-^as  we  held  the 
other  day  in  the  case  of  Harris  and  The  Cockermouth  aad  Workington 
Railway  Company,  anti,  p.  693, — ^that  the  journeys  are  substantially  the 
same.  Williams,  J. — At  this  moment  there  is  active  competition  at 
Reading  between  the  Great  Western  and  South  Western  Railways :  the 
consequence  is,  that  considerably  less  is  charged  for  tickets  from  that 
place  to  London  and  vice  vers&  than  for  intermediate  stations.]  Thero 
IS  no  such  reason  for  the  difference  here ;  for,  there  is  but  one  line  to 
Harwich,  and  consequently  no  competition*  [Willes,  J. — ^Who  do  yoa 
suggest  is  unduly  preferred  to  Jones  7]  The  undue  preference  com- 
plained of,  is,  the  preference  of  the  intobitants  of  Harwidi  over  those 
of  Colchester. 

*7201      '^'Williams,  J.(a)— I  am  ci  opinion  that  there  is  no  ground  for 
^  the  application.     The  bare  facts  stated  in  the  affidavit  upon 
which  it  is  founded  clearly  do  not  constitute  a  case  of  undue  preference 
within  the  act 

WiLLBS,  J.,  concurred.  Role  Fefuaed.(i) 

(a)  Cookburn,  0.  J.,  and  Crowd«r>  J.,  btSsig  botk  liolden  of  ihvM  in  th«  BMtani  CMBliH 
Bailwaj  CompaBj,  declined  to  take  part  in  the  diionssion.  The  Lord  Cbief  Justice^  on  a  s>^ 
ieqnent  ooeaaioa  where  the  lane  diStonlty  oeewred,  atated  that  be  ihimld  taka  ean  to  renovt 
Ift  by  diepofiag  of  his  iharee. 

(6)  The  QMa  of  Hoiier  v.  Tba  Caladoaiaa  Bailw^r  CoBivapj,  Soeitoh  See eiooe  Caae^  YoL  IT 
(N.  S.)  p.  S02,  is  Tory  much  in  point  Theve,  the  eomplainant^  who  resided  at  Ifaoddie  Ceid^ 
In  the  Yioinity  of  the  Motherwell  station  of  the  Caledonistt  Bailwaj,  stated  is  hia  petitioi 
that  ha  had  fceqweai  oceasioa  ta  tmrel  »paa  thaiwrfheay  hetwisa  tka  MUfctiBsB 
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Sdinbargli  and  Glasgotr,  th*  termiAl  of  the  linvf  thai  the  fares  exacted  from  passeng^n 
trarelling  fhiBi  Motherwell  itatioii  to  Bdinbnrgh,  being  a  dutanoe  of  about  forty- three  mU«a 
and  Tioe  versA,  were  9«.  dd,  by  ftrsi-clasa  carriage,  and  6«.  4td,  by  second-daes  carriage, — bj 
parliamentary  train  there  fares  being  reduced  to  6«.  4d,  and  3«.  7d.  respectively;  that,  from 
Motherwell  to  Glasgow,  being  a  distance  of  abont  sixteen  miles,  the  fares  exacted,  were,  for  the 
llrst-class  2«.  6ii.,  and  for  the  second-olass  It.  lOd.,  and  in  the  parliamentary  train  1«.  )0d.  and 
It.  respeetirely ;  that  the  Cues  ezaoted  from  passengers  travelling  from  the  intermediate  stations 
were  at  the  same  rate  in  proportion  to  the  distaaoe  ac  the  Cares  between  Motherwell  and  Edin- 
burgh and  Glasgow,  while  the  Cares  exacted  frem  passengers  travelling  along  the  whole  line 
from  Edinbargh  to  Glasgow,  or  vioe  rersA,  were  2t.  by  first-class  carriage,  and  It.  by  third, 
class  carriage ;  that  the  rates  above  mentioned  charged  to  the  peUtioner  and  his  family  and 
dependants  for  travelling  on  the  Caledonian  Railway  between  Edinbargh  and  Motherwell  and 
Motherwell  and  Glasgow  respectively,  as  compared  with  the  rates  charged  to  paasengen  travel- 
ling throagh  between  Edinburgh  and  Glasgow,  amounted  to  an  undue  and  *nnraa- 
Booablo  preference  to  and  in  favour  of  such  through  passengers  over  the  petitioner  r*721 
and  othen  travelling  between  Motherwell  and  Edinbargh  or  Motherwell  and  Glasgow, 
or  intermediate  plaeei,  and  the  charging  of  such  rates  as  wore  charged  to  the  petitioner  and 
his  family  and  dependants  as  aforesaid  waS|  in  the  circumstances,  in  violation  and  contraven- 
tion of  the  provisions  of  the  statute;  and  that  the  petitioner  was  aggrieved  by  being  charged 
9*.  6d.  for  travelling  between  Motherwell  and  Edinburgh, — a  distance  of  43  miles, — while  pas^ 
lengvrs  travelling  in  the  same  train,  and  the  same  class  of  carriage,  between  Glasgow  and 
Edinburgh, — a  distance  of  69  miles,— paid  only  2«w  The  coart  held  that  this  was  no  violation 
of  the  statute.  The  Lord  President  M'Neil  said :  ''  I  do  not  see  that  this  petitioner  has  showm 
ioy  interest  at  all.  I  put  the  question  whether  he  suffered  any  disadvantage  by  the  propor- 
tional rating  complained  of;  and  the  answer  was,  that  ho  did  not  complain  of  any  disadvantage^ 
bat  that  he  did  not  choose  that  parties  travelling  from  Edinburgh  to  Glasgow  should  enjoy  the 
benefit  of  a  cheaper  mode  of  travelling  than  he  himself  could  enjoy.  It  does  not  ^pear  to  ma 
to  be  a  matter  which  the  statute  provides  for  at  all.  It  provides  for  giving  nndne  praferenect 
to  parties  pftri  passu  in  the  matter ;  but  you  must  bring  them  into  competition  in  order  to  givn 
them  an  interest  to  complain.  If  two  towns  were  situated  on  the  lino  of  railway,  and  the 
mftrket>day  of  Edinburgh  being  Wednesday,  if  the  railway  company  were  to  resolve  to  CKttf 
^ds  on  Toeeday  from  the  one  burgh,  and  resolved  not  to  eanry  goods  at  aH  from  the  other 
bargh  tall  Thnisday,  for  the  same  deetinationy  that  would  be  a  oompetitioo  of  interest,  and  n 
well-founded  greond  for  complaint  under  the  statute  at  the  instance  of  parties  eonnected  willi 
the  second  atation  by  residence  or  traffic,  because  in  that  case  there  would  be  an  undue  prefer- 
ence of  one  eompeting  interest  over  another.  But  there  Is  nothing  of  the  sort  here.  No  i^jurf 
is  done  to  the  par^  complaining :  and  it  is  always  to  be  regarded,  in  a  matter  of  this  kind^ 
that  a  company  reducing  rates  to  all  parties  travelling  along  their  line  do  so  at  their  own  risk, 
sad  they  tbemselves  are  the  parties  who  suffer."  And  Lord  Gurriehill  said :  *'  What  is  thia 
complaint?  The  only  case  stated  in  the  petition,  is,  that  passengers  passing  from  Glasgow  ta 
Edinburgh,  or  ftx>m  Edinburgh  to  Glasgow,  are  carried  at  a  cheaper  rate  than  *pas- 
sengers  frem  Mid  Calder  to  either  of  these  places.  Now,  that  is  an  advantage,  ne  [*72S 
doubt,  to  those  passengers  travelling  between  Edinburgh  and  Glasgow.  But,  is  it  an 
vnfair  advantage  over  other  passengers  travelling  between  intermediate  stations  ?  The  ooati- 
plaincr  must  satisfy  us  that  there  is  something  unfair  or  unreasonable  in  what  he  complsdna 
of,  in  order  to  warrant  any  interference.  Now,  I  have  read  the  statement  in  the  petition,  an€ 
I  have  listened  to  the  argument  in  support  of  it,  to  find  what  is  unreasonable  in  giving  thai 
advaauge  to  through  paasengen*  What  disadvantage  do  Mid  Calder  passengera  saAr  bf 
this  t    I  think  that  no  answer  was  given  tfi  this,  except  that  then  was  none." 


JOHN  BRYANT,  by  ELLEN  BRYANT,  his  next  Friend,  v. 

WILSON.    Feb.l. 

In  an  action  by  an  infant^  the  writ  was  sued  out  ta  pertan,  and,  ona  S.  B.  being  appointed  neM 
friend :  a  copy  of  the  order  for  that  purpose  waa  served  on  the  defendant's  attorney,  endorsed 
*B.  B.,  next  friend,  at  8.  N.  C.'s,  No.  8,  Symond'i  Inn,  Chancery  Lanej"  and  a  declaraUoft 
was  afterwards  delivered  with  a  notice  to  plead  similarly  signed.  The  plaintUf  havinn 
obtained  a  rerdiety-^Heid,  that  the  above  was  a  snfieient  netiee  to  the  detedant  that  &  V. 
C.  was  authorised  by  the  next  friend  to  act  as  attorney ;  and,  the  master  having  on  taxation 
allowed  only  costs  out  of  pocket,  tte  conrt  niksad  ta  let  aahle  an  ordar  directing  him  tn 
review  bis  taxation. 
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This  was  an  action  for  negligently  driving  against  and  injuring  tk 
plaintiff.     On  the  8th  of  Oct^r,  1857,  the  plaintiff,  who  was  an  inb&t, 
sued  out  a  writ  of  snmmons  against  the  defendant,  endorsed  as  foUoin, 
— **  This  writ  was  issued  in  person  by  John  Bryant,  who  resides  at  No. 
1,  Crown  Court,  in  the  parish  of  Cripplegate,  in  the  city  of  LoDdcB, 
plaintiff  in  person  within  named."     On  the  24th,  an  order  was  obtaioed 
appointing  Ellen  Bryant  the  next  friend  of  the  plaintiff  to  prosecute  tk 
action  on  his  behalf;  and  a  copy  of  the  order  was  served  upon  the 
defendant's  attorney,  endorsed  with  the  following  address,  *^  Ellen  Bry- 
ant, next  friend,  at  S.  N.  Cooper's,  8,  Symond's  Inn,  Chancery  Lane/ 
*72S1  ^^  required  by  the  166th  rule  of  Hilary  Term,  "^1853.(0)  On  the 
-I   26th,  a  declaration  was  delivered  to  the  defendant's  attorne?, 
with  a  notice  to  plead  endorsed  thereon,  signed  by  Ellen  Bryant,  vbo 
gave  her  address  *'  at  S.  N.  Cooper's,  8,  Symond's  Inn,  Chancery  Lane.  * 
The  issue  was  delivered  on  the  16th  of  November,  endorsed  with  a 
notice  of  trial  similarly  signed.     The  cause  was  tried  at  the  sittings 
after  last  Michaelmas  Term,  when  a  verdict  was  found  for  the  plaintiff 
with  20{.  damages.     On  the  16th  of  January,  1858,  Cooper  delivered  i 
bill  of  costs  amounting  to   96{.,  with  an  appointment  to  tax  for  the 
18th. 

Upon  attending  the  taxation,  the  defendant's  attorney  objected  to  the 
bill  being  taxed  upon  the  same  principle  as  an  ordinary  attorney's  bill 
inasmuch  as  no  notice  had  been  given  that  an  attorney  had  been  appointed 
by  the  next  friend,  but,  on  the  contrary,  all  the  notices  which  were 
served  upon  the  defendant's  attorney  bore  the  signature  of  Ellen  Bryant 
as  next  friend  of  the  plaintiff.  The  master,  being  of  opinion  that  Uiere 
was  nothing  to  distinguish  this  action  from  one  which  had  been  con- 
ducted by  the  plaintiff  in  person,  declined  to  allow  anything  more  than 
costs  out  of  pocket.  An  order  having  been  made  by  Byles,  Jl,  at  Cham- 
bers, for  a  review  of  the  taxation, 

Hawkins  moved  for  a  rule  to  show  cause  why  the  order  should  not  be 
set  aside. — The  master  was  clearly  right  in  refusing  to  allow  the  costs, 
the  plaintiff  appearing  in  person,  and  no  attorney  having  been  appointed 
by  the  guardian.  The  lD6th  rule  of  Hilary,  1853,  provides,  that,  '^in 
all  cases  where  a  party  sues  or  defends  in  person,  he  shall,  upon  issuing 
any  writ  of  summons,  or  other  proceeding,  or  entering  an  appearance. 

*7941  ^^^'  ^^  ^  ^^^^  ^^  ^^  ^®P^  ^^^  ^^^^  purpose  at  the  Masters'  ^Office 
'^  -'  an  address,  within  three  miles  from  the  General  Post-Office,  at 
which  all  pleadings,  notices,  summonses,  orders,  rules,  or  other  proceed- 
ings, not  requiring  personal  service,  shall  be  left ;  and,  if  such  address 
shall  not  be  entered  in  the  said  book,  or  if  such  address  shall  be  more 
than  three  miles  from  the  General  Post-Office,  then  the  opposite  party 
shall  be  at  liberty  to  proceed  by  sticking  up  all  pleadings,  notices,  sum- 
monses, orders,  rules,  or  other  proceedings,  in  the  Masters'  Office,  with- 
out the  necessity  of  any  further  service."  To  entitle  the  plaintiff  to 
costs  in  the  ordinary  way,  the  proceedings  should  purport  to  have  come 
from  the  attorney.  Here,  they  purport  to  come  from  the  next  friend  of 
the  plaintiff.  [Cockburn,  C.  J. — The  name  and  address  of  an  attorney 
are  given, — "S.  N.  Cooper,  No.  8,  Symond's  Inn,  Chancery  Lane.*' 
What  more  could  the  next  friend  do  ?]    Giving  the  address  at  No.  8, 

(a)  Sm  U  0.  B.  8S  (B.  C.  L.  B.  toL  76). 
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Symond's  Inn,  was  merely  in  compliance  with  the  166th  rule.  That  ig 
not  enough.  The  167th  rule  provides,  that,  '*  in  all  cases  where  a  plain- 
tiff shall  have  sued  out  a  writ  in  person,  or  a  defendant  shall  have 
appeared  in  person,  and  either  party  shall  by  an  attorney  of  the  court 
have  given  notice  in  writing  to  the  opposite  party,  or  the  attorney  or 
agent  of  snch  party,  of  such  attorney  being  authorized  to  act  as  attor- 
ney for  the  party  on  whose  behalf  such  notice  is  given,  all  pleadings, 
notices,  summonses,  orders,  rules,  and  other  proceedings  which  accord* 
ing  to  the  practice  of  the  courts,  are  to  be  delivered  to  or  served  upon 
the  party  on  whose  behalf  such  notice  is  given,  shall  thereafter  be 
delivered  to  or  served  upon  such  attorney."  [Cockburn,  C.  J. — That 
rule  IS  in  favour  of  the  party  appearing  by  attorney,  not  for  the  other 
side.  Is  there  any  authority  upon  the  subject  ?]  xTone  is  found :  but 
the  officers  of  the  court  are  unanimously  of  opinion,  that,  under  the  cir- 
cumstances here  disclosed,  the  plaintiff  was  not  entitled  to  the  costs  of 
suing  by  attorney.  ♦[Cockburn,  C.  J. — ^Tou  do  not  suggest  that  r»Yoc 
you  have  sustained  any  grievance.]    No.  L 

ChtffiUj  who  appeal^  to  show  cause  in  the  first  instance,  was  stopped 
by  the  court. 

Cockburn,  C.  J. — ^We  are  all  clearly  of  opinion  that  the  plaintiff 
ought  to  have  his  costs.     There  will  therefore  be  no  rule. 

Rule  refused. 


WILLIAM  TALBOT  AGAR  and  LOUISA  AGAR  t;.  The  Official 
Manager  of  THE  ATHENAEUM  LIFE  ASSURANCE  SOCIETY. 
Jan.  26. 

K  departiixe  firom  the  formalities  required  by  the  deed  of  aettlement  of  •  joint  itoek  compan j 
does  not  aifeot  the  Talidity  of  a  contract  nnder  its  common  seal. 

It  ig  no  defence,  therefore,  to  an  action  against  a  joint  stock  company  npon  a  debentore  sealed 
with  their  common  seal,  that  the  borrowing  of  the  money  thereby  secnred  was  not  sanctioned 
by  a  resolution  of  an  extraordinary  general  meeting  of  the  shareholders,  pursuant  to  the  pro- 
▼isions  of  their  deed  of  lettlement 

By  the  12ih  elanie  of  the  deed  of  settlement  of  a  joint  stock  company,  it  was  prorided  thai 
it  should  be  competent  for  any  extraordinary  general  meeting,  and  no  other,  by  a  minority 
of  at  least  two-thirds  of  the  shareholders,  by  any  resolution  to  increase  the  capital  stock  of 
the  company  by  creating  new  shares,  and  also  to  empower  the  directors  to  borrow  money  on 
mortgage  or  on  such  other  securities  as  to  the  meeting  might  seem  fit.  The  27th  danie  pro- 
vided that  it  should  be  lawful  for  the  directors  to  effect  insurances  on  liyes  and  suryivorships^ 
to  seU  out  and  purchase  reyersions  and  annuities,  and  to  grant  endowments  for  children,  and 
generally  to  effect  all  such  other  insurancM,  whether  life,  guardian,  guarantee,  or  otherwise^ 
upon  such  terms  and  conditions  and  in  such  manner  as  the  directors  should  think  proper. 
The  28th  prorided  thai  any  poUoy,  endowment,  grant  of  annuity,  or  other  iMtrunum  required 
in  any  of  the  transactions  aforesaid,  should  be  given  under  the  hands  of  not  less  than  three 
of  the  directors,  and  sealed  with  the  common  seal  of  the  society.  And  the  35th  provided 
that  the  directors  should  have  power,  with  the  consent  of  an  extraordinary  general  meeting 
in  the  manner  thereinbefore  provided,  to  borrow,  on  mortgage  or  otherwise,  such  ifloneys  as 
they  should  think  expedient : — Held,  that  the  28th  clause  applied  only  to  instruments  and 
transactions  ^usdem  generis  with  those  mentioned  in  the  27th,  and  not  to  debentures. 

And  •embU, — ^per  Williams,  J., — that  a  joint  stock  company  cannot  by  its  deed  of  settlement 
declare  that  deeds  given  by  them, — which,  under  the  44th  and  48th  sections  of  the  7  A  8  Viet 
c>  110,  are  yalid  if  signed  by  tteo  of  the  directors, — shall  not  be  valid  unless  signed  by  thrte. 

« 

This  action  was  brought  to  recover  the  sum  of  8602.,  being  the 
iaterest  claimed  to  be  due  firom  The  Athen»am  Life  Assurance  Society 
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*7261  ^^  ^^^  plaintiffs  upon  *eight  sereral  debenttifes  slleged  to  hm 
-*  been  granted  by  the  companj  to  Loaisa  Agar  the  elder,  Loom 
Agar  the  younger,  and  William  Talbot  Agar,  in  manner  hereinafter 
Mentioned.  Louisa  Agar  the  elder  died  on  the  8th  of  April,  18dS, 
leaving  the  plaintiffs  her  surviving. 

The  Athenseum  Life  Assurance  Society  obtained  a  eerttlieate  of  com- 
plete registration  under  the  7  &  8  Vict.  c.  110,  on  the  14th  of  Mit, 
1861. 

On  the  17th  of  July,  1854,  the  plaintiff  William  Talbot  Agur,  oi 
behalf  of  himself,  Louisa  Agar  the  elder,  and  Louisa  Agar  the  yoiD^, 
duly  paid  the  sum  of  40002.  to  Messrs.  Hopkinson  k  Co.,  the  btnkm 
of  the  said  Atheneum  Life  Assurance  Society,  to  the  soeount  of  tbc 
said  society,  and  the  same  tras  then  carried  over  to  their  eredit  in  tlie 
books  of  the  said  bankersw 

The  plaintiffs  then  received  eight  seteral  debentures  of  6001.  etdi 
from  the  office  of  the  said  society,  to  secure  the  repayment  of  the  M 
money  so  advanced  as  aforesaid.  These  debentures  bore  date  oa  tke 
17th  of  July,  1854,  And  were  in  the  foltowing  form  :-— 

^^  Athensdum  Life  Assurance  Society. 
^^  Debenture  No.  14.  Amount,  SOW. 
**  By  virtue  of  the  deed  of  settlement  of  the  Athemeum  Life  ASBonsee 
Society,  bearing  date  the  2d  of  May,  1851,  and  registered  pursuant  to 
the  acts  for  the  registration,  incorporation,  and  regulation  of  joint  stock 
companies,  and  by  the  direction  and  consent  of  more  than  two-thirds 
of  the  shareholders  of  the  said  company  present  at  a  meeting  oonvened 
for  the  purpose,  the  said  society,  in  consideration  of  500/.  advanced  to 
them  for  the  purposes  of  the  society  bv  Louisa  Agar  the  elder,  widov. 
Louisa  Agar  the  younger,  spinster,  and  William  l^lbot  Agar^  Ssq.,  (£ 
&c.,  do  hereby  covenant  with  the  said  Louisa  Agar  the  elder,  Lova 
Agar  the  younger,  and  W.  T.  Agar,  their  exeovtors,  Mbnimttratofs, 
and  assigns,  to  repay  the  same  to  him  or  them,  or  as  he  or  they  sktll 

*7271  ^'^®^^'  ^^  ^"®  ^^^^  ^^  July?  1859,  with  ^interest  thereon  in  the 
J  toean  time  at  the  rate  of  62.  per  cent,  per  annum,  to  be  coo- 
pnted  from  the  17th  of  July,  1854,  and  payable  half-yearly,  oa  the  1st 
of  January  and  1st  of  July  in  each  year,  so  long  as  the  said  aott  of  500L 
ahall  remain  unpaid  to  the  said  Louisa  Agar  the  elder,  Louisa  Agar  the 
younger,  and  W.  T.  Agar,  their  executors^  &c.,  by  the  said  society,  the 
first  payment  of  such  interest  to  be  made  on  the  Ist  of  January  next: 
but)  if  at  any  time  before  the  expiration  of  the  period  abofe  BeiitiaDed 
Miy  portion  of  the  said  sum  of  500L  shall  be  repaid,  then  such  interest 
f hall  be  payable  only  on  the  portion  remaining  unpaid ;  and  the  ooT^ 
nant  on  toe  part  of  the  said  society  to  pfty  wtak  tnlereat  is  nevertMea 
only  on  condition  that  the  stipulations  tollowing  be  eomplied  with,— 

**  Isk  The  holder  of  this  debenture  is  in  all  cases,  when  t^oifed  bj 
the  man wer,  to  produce  the  same  to  him  for  inspection : 

^  2d.  ThiB  debenture  to  be  delivered  up  to  thie  eoeiety  on  pojineat  of 
the  prinoipaL 

*^  Given  under  the  oottimon  seal  of  the  society,  thhi  iTth  Jaly,  185i 


<<  J.  Bartlstt^  Chairman,  fc^^l 
"  H.  Sutton,  Manager.       L  m.  J 
"■Yhe  Beat  was  aflxod  in  thd  pfesenee  of 

**9. 0.  toitii»%  Sdtflity. 
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The  said  debenturea  were  sealed  with  the  common  seal  of  the  saij 
Athen»am  Life  Assaraiice  Society,  and  signed  by  Josiah  Bartlett  and 
Henry  Sutton,  as  they  purport  to  have  been.  At  the  time  of  the  signing 
and  sealing  of  the  said  debentures,  Josiah  Bartlett  and  Henry  Suttoi^ 
were  directors  of  the  said  Athenseum  Life  Assurance  Society,  and  F* 
0.  Tomlins  was  the  secretary  of  the  said  Atheps^um  Life  Assurance 
Society. 

There  is  the  following  entry  of  a  resolution  of  the  directors,  in  th^ 
directors'  agenda-book,  under  date  the  14th  of  July,  1854, — "  Resolved} 
that  the  company's  '*'seal  be  affixed  to  eight  several  debentures  rt^nM 
for  500L  efbch  in  favour  of  Louisa  Agar  the  elder,  widow,  Louisa  L  <  "^ 
Agar,  jun.,  spinster,  and  W,  T.  Agar." 

The  last-mentioned  resolution  or  entry  is  signed  by  A.  B.  Richqiond, 
Henry  Harris,  J.  Bartlett,  and  Henry  Sutton  as  manager.  The  said 
A  B.  Richmond,  Henry  Harris^  J.  Bartlett,  and  Henry  Sutton,  at  the 
date  of  the  said  entry,  were  directors,  and  the  said  Henry  Sutton  was 
manager  of  the  said  Athenaeum  Life  Assurance  Society.  The  said 
moneys  were  advanced  by  the  plaintiffs  to  the  said  Athenaeum  Lif^ 
Assurance  Society  in  ^ood  fkith,  and  without  any  knowledge  of  any 
inegularity  in  the  holdmg  of  the  meeting  in  the  said  debentures  men- 
tioned ;  and  the  plaintiffs  were  wholly  ignorant  that  the  said  directors 
of  the  said  Athenaeum  Life  Assurance  Society,  in  receiving  the  said 
money  for  the  said  society,  or  in  issuing  the  said  debentures,  were  guilty 
of  any  irre|[ularity,  or  that  they  the  said  directors  in  any  quanner 
exceeaed  their  power  or  authority  as  such  directors,  if  in  fact  they  were 
guilty  of  any  irregularity  or  did  exceed  their  powers  in  any  manner 
whatsoever. 

The  said  Athenseum  Life  Assurance  Society,  oi|  the  5th  of  January^ 

1855,  paid  half  a  year's  interest  to  the  1st  of  January,  1855,  on  the  said 
debentures,  by  a  check  signed  by  Josiah  Bartlett,  Joseph  James  Ref  d, 
and  Henry  Sutton,  directors  of  the  said  company. 

The  said  Athenaeum  Life  Assurance  Society  paid  the  interest  on  the 
Baid  debentures  to  the  1st  of  July,  1855. 

On  the  22d  of  February,  1856,  the  said  Athenaeum  Life  Assurance 
Society  paid  10^  on  account  of  the  interest  due  to  the  ls(  of  January^ 
1856 ;  arid,  subsequently,  on  the  4tb  of  AprUi  1856,  the^  paid  to  thi^ 
plaintiffs  110/.,  being  the  babnoe  due  to  them  for  interest  on  the  said 
debentures  on  the  1st  of  January,  1856,  by  ohecki  dated  the  2d  of  ApriL 

1856,  signed  by  P.  Bir^b  and  A*  S<  Riobmondi  then  b^ing  directora  of 
the  laid  aopiety, 

^Except  as  aforesaid,  neither  the  plainti A  nor  the  said  lionisa  r^fog 
Agar  the  elder  in  her  lifetime  have  received  any  part  of  the  said  ^  ^ 
w^  of  4600{n  or  the  inter^t  tbtreoni  but  tb^  eamo  remftin^  dne  and 
owing  to  the  plaintiffs. 

The  pUintiffs  and  the  said  Louisa  Agar  the  elder  have  at  aU  times  been 
ready  and  willing  to  comply  with  all  the  conditions  of  (be  insurance. 

An  order  absolute  for  the  dissolution  and  winding  np  of  the  Athenaeum 
life  Assurance  Society  was  made  by  Yice-Chancellor  Wood,  in  pnrsni* 
^ce  of  the  Winding-up  Acts,  1848  and  1849,  on  the  12th  of  July,  1856. 

^be  plaintiffs  eontendi  that,  upon  theae  facts,  they  are  entitled  to  re- 
aver from  the  said  Atlienmam  wk  Aasnrance  Society  the  interest  du^ 
^^  the  said  d^bmtoraa }  wd  that  tbe  m^  9oeiety  ia  ^topp«4  fxm 
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alleging  that  the  moneys  were  not  advanced,  and  that  the  covenants  it 
the  said  debentures  contained  were  not  entered  into,  in  parsnance  of  tb« 
powers  contained  in  the  said  deed  of  settlement  of  the  said  society,  tod 
by  the  direction  and  consent  of  more  than  two-thirds  of  the  shareholders 
01  the  said  society  present  at  a  meeting  convened  for  that  purpose. 

If,  however,  the  defendants  are  at  liberty  to  go  into  evidence  that  the 
said  debentures  were  not  issued  in  pursuance  of  the  powers  given  to  the 
directors  by  the  said  deed  of  settlement,  they  rely  upon  the  following 
facts  as  showing  that  the  said  debentures,  and  the  covenants  therein 
contained,  were  not  binding  upon  them : — 

These  facts  are  admitted  to  be  true : — That  the  deed  of  settlement 
contains,  amongst  others,  the  following  clauses, — 

7.  ^^  That,  in  case  at  any  general  meeting,  ordinary  or  extraordinsij, 
fifty  shareholders,  holding  together  500  shares,  shall  not  be  present  and 
proceed  to  business  within  one  hour  after  the  time  fixed  for  the  meeting, 
*7^01  *^^  business  shall  be  done,  but  the  meeting,  if  convened  only  on 
^  special  requisition,  shall  stand  absolutely  dissolved,  but,  in  ererj 
other  case,  shall  stand  adjourned  to  that  day  week  at  the  same  hoar  and 
place,  and  so  on  from  week  to  week,  from  day  to  day,  or  hour  to  hoar, 
as  often  as  the  same  shall  happen,  until  at  some  such  meeting  the  re- 
quired number  of  shareholders,  holding  such  shares  as  aforesaid,  shall  be 
present  and  proceed  to  business  within  one  hour  from  the  time  fixed  for 
such  meeting :  but  any  such  meeting  as  last  aforesaid  shall  not  after- 
wards be  rendered  incompetent  to  transact  business  by  reason  of  the 
departure  of  any  shareholder  or  shareholders  after  the  chair  shall  have 
been  taken, 

9.  '^  That  not  less  than  seven,  nor  more  than  fourteen  days'  notice  of 
the  time  and  place  of  holding  any  general  meeting,  ordinary  or  extra- 
ordinary, and  of  every  adjournment  thereof  for  more  than  seven  dava> 
and  also  (except  in  the  cases  of  the  election  of  directors,  auditors,  trustees, 
or  other  officers  of  the  society,  or  of  the  consideration  of  the  accoants, 
balance-sheets,  or  ordinary  reports  of  the  directors  or  auditora  by  any 
ordinary  meeting)  of  the  business  to  be  transacted  thereat,  shall  be  giren 
by  letter  addressed  to  every  shareholder,  and  also  by  advertisement  in 
some  London  newspaper :  but  the  non-receipt  of  such  notice  by  any  share 
holder  shall  not  invalidate  the  proceedings  of  any  general  meeting. 

11.  ^^  That  (except  in  the  cases  before  specified),  and  except  as  herein- 
after is  provided,  no  other  business  shall  be  transacted  at  any  general 
meeting  than  that  for  which  it  shall  have  been  called  and  of  which  nodce 
shall  have  been  given  as  aforesaid ;  and  that  it  shall  be  competent  for 
any  general  meeting,  ordinary  or  extraordinary,  and  such  meeting  is 
hereby  empowered,  to  elect  to  the  ofSce  of  director,  auditor,  or  trustee, 
by  a  majority  of  votes  of  the  shareholders  then  present,  either  personallj 
or  by  proxy,  and  also,  for  negligence,  misconduct,  or  incompetence,  or  aor 
*7^11  ^^^^^  cause  which  in  *the  judgment  of  two-thirds  of  the  share- 
-'  holders  duly  qualified  to  vote,  and  who  shall  be  present  either 
personally  or  by  proxy  at  such  meeting,  shall  appear  sufficient,  by  any 
resolution  with  wnich  two-thirds  of  such  shareholders  shall  concur,  to 
remove  from  office  (immediately  or  prospectively)  any  director,  manager, 
auditor,  trustee,  actuary,  secretary,  solicitor,  or  other  officer  or  servant  of 
the  society  whatsoever ;  and  that  such  removal  shall  be  binding  and  con- 
clusive as  against  the  person  or  persons  so  removed,  who  shall  not  have  or  be 
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entitled  to  any  remedy,  action,  or  snit  against  the  society,  or  any  officer 
thereof,  at  law  or  in  equity,  by  reason  of  the  same  or  of  any  matter 
arising  therefrom ;  and  also,  by  resolution  of  the  majority  of  votes  of 
the  shareholders  then  present  as  aforesaid,  to  vary  the  number  of  such 
directors,  auditors,  trustees,  officers,  or  servants,  and  for  that  purpose 
to  determine,  either  immediately  or  prospectively,  the  office  of  such  num- 
ber of  directors  or  other  officers  as  may  be  expedient,  or  to  create  new  or 
additional  officers,  and  make  the  requisite  changes  in  the  rotation  of 
their  officers,  and  to  receive,  examine,  and  pass  or  reject  the  accounts, 
balance-sheets,  and  reports  of  the  directors,  auditors,  and  (if  any)  of 
the  actuary,  to  compel  the  production  of  any  book,  paper,  deed,  or  docu- 
ment belonging  to  the  society,  and,  generally,  to  control  the  board  of 
directors,  to  authorize  any  act  for  which  the  sanction  of  a  general  meet- 
ing is  hereby  made  requisite,  and  to  discuss,  and,  subject  to  the  follow- 
ing claoae  and  the  provisions  of  these  presents,  to  determine  upon  any 
question,  matter,  or  thing  relating  to  the  aifairs  of  the  society  which 
shall  arise  in  the  course  of  the  conduct  or  management  thereof,  and  shall 
be  bronght  before  such  meeting  by  any  shareholder  whatsoever :  Pro- 
vided that  every  shareholder  shall  be  at  liberty  to  submit  to  a  general 
meeting  any  motion  not  relating  to  the  business  for  which  such  general 
meeting  shall  have  been  convened,  upon  ^giving  fourteen  days'  r^noo 
previous  notice  in  writing  of  such  motion  to  the  manager,  and  ^ 
also,  if  such  motion  should  relate  to  the  removal  of  any  director,  manager, 
auditor,  trustee,  or  other  officer  or  servant  of  the  society,  upon  sending 
a  written  notice  of  such  motion  to  every  shareholder,  seven  days  at  least 
before  the  day  appointed  for  holding  such  meeting. 

12.  ^*  That  it  shall  be  competent  for  any  extraordinary  general  meeting, 
and  no  other,  and  such  meeting,  and  no  other,  is  hereby  empowered,  by 
a  majority  which  shall  consist  of  at  least  two-thirds  in  number  of  the 
shareholders  of  the  society  for  the  time  being,  or  of  the  holders  of  policies 
of  the  society  for  life  and  for  not  less  than  500/.,  each  on  the  partici- 
pating scale  (and  on  which  two  annual  premiums  at  the  least  shall  have 
been  then  paid),  and  also  of  two-thirds  in  number  of  the  shareholders 
and  the  said  qualified  holders  of  policies  present  personally  or  by  proxy 
at  the  meeting,  and  which  shareholders  shall  hold  together  at  least  two- 
thirds  of  the  shares  in  the  said  capital  stock  of  the  society  which  for 
the  time  being  may  have  been  subscribed  for,  by  any  resolution  or  reso- 
lations  to  increase  at  any  one  time,  or  from  time  to  time,  the  capital 
stock  of  the  society,  and  for  that  purpose  to  create  a  sufficient  number  of 
new  or  additional  shares  of  the  same  amount  per  share  as  the  said  present 
shares  of  1/.  each,  as  to  such  meeting  shall  seem  fit ;  provided  that  such 
addition  or  additions  to  the  capital  of  the  society  do  not  exceed  in  the 
whole  the  sum  of  990,0002.,  and  to  make  all  other  changes  and  do  all 
other  acts  consequent  thereon  or  incidental  or  necessary  thereto ;  and 
also  to  empower  and  require  the  directors  to  borrow  and  take  up  on 
mortgage  of  the  said  estate  or  chattels  real  belonging  to  the  society,  or 
on  such  other  securities  as  to  such  meeting  may  seem  fit,  any  sum  or 
sums  of  money  which  such  meeting  shall  deem  expedient,  and  which  the 
directors  for  tne  time  being  are  not  authorized  to  raise  *under  the  r^cYSg 
power  in  that  behalf  heremafter  contained,  not  exceeding  in  the  ^ 
whole  the  sum  of  50,0002. :  Provided  always  that  no  general  meeting,  ordi- 
nvy  or  extraordinary,  shall  have  power  bo  to  affect  or  alter  the  rateabU 
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division  of  the  profits  and  liability  to  the  losses  of  the  society,  aa  between 
the  shareholders,  as  to  render  the  shareholders  entitled  to  saoh  profits  or 
liable  to  such  losses  otherwise  than  in  proportion  to  the  amount  and  naiih 
ber  of  the  respective  shares  held  or  suabscribed  for  by  them  in  the  capital 
stock  of  the  society,  or  to  affect  or  alter  the  provisions  hereof  for  ths 
indemnity  of  the  officers  or  the  dissolution  of  the  society. 

20.  ^'  That  a  common  seal  shall  be  provided  for  the  society,  bearing 
such  device  as  the  directors  shall  think  proper ;  but  the  name  of  the 
society  shall  be  inscribed  thereon;  and  the  directors  shall  have  power  to 
break  and  alter  the  same,  and  to  provide  another  seal  in  place  thereof: 
and  such  seal  shall  be  kept  in  some  secure  place  selected  by  the  direc- 
tors :  and  such  common  seal  shall  not  be  affixed  to  any  policies  or  other 
documents  of  the  society,  except  by  the  order  of  three  directors,  signed 
by  them,  and  countersigned  by  the  manager^  or,  in  his  absence,  by  such 
officer  as  the  directors  shall  appoint. 

The  27th  clause  provided  that  it  should  be  lawful  for  the  directors  of 
the  said  society  to  effect  insurances  on  lives  and  survivorships,  to  sell  out 
and  purchase  reversions  and  annuities,  and  to  grant  endowments  for 
children,  and  generally  to  effect  all  such  other  insurances,  whether  life, 
ffuardian,  guarantee,  or  otherwise,  upon  such  terms  and  conditional  and 
m  such  manner,  as  the  directors  should  think  proper. 

28.  ^^  That  every  policy,  endowment,  grant  of  annuity,  or  other  ia- 
strument  required  in  any  of  the  transactions  aforesaid,  shall  be  given 
under  the  hands  of  not  less  than  three  of  the  directors,  and  be  sealed 
^7341  ^^^^  ^^^  common  seal  of  the  society ;  and  that  there  ^shall  be 
-I  contained  therein,  and  in  every  other  contract  to  be  entered  into 
on  behalf  of  the  society  in  or  about  the  premises,  a  reference  to  these 
presents,  and  a  proviso  limiting  the  scope  and  effect  of  the  contract 
thereby  created,  so  that  the  same  shall  take  effect  and  be  satisfied  only 
out  of  such  funds  and  property  of  the  society  as  under  the  provisions 
Hereinafter  contained  shall  at  the  time  at  which  such  liability  shall  accrue 
be  at  the  disposal  of  the  directors  in  that  behalf,  and  negativing  an  un- 
conditional liability :  Provided  always,  that  nothing  herein  or  in  such 
contract  contained  shall  limit  the  liability  of  any  shareholder  as  to  the 
performance  of  such  contract,  or  prejudice  the  rights  of  any  person 
or  persons  against  any  shareholder  under  or  by  virtue  of  the  aforesaid 
statute. 

85.  '^  That  the  directors  shall  also  have  full  power  and  authority  on 
behalf  of  the  society  to  receive  and  (with  the  consent  of  an  extraordi- 
nary general  meeting  in  the  manner  hereinbefore  provided)  to  borrow  on 
mortgage  or  otherwise,  and  also  (at  their  own  absolute  discretion),  and 
in  the  usual  and  ordinary  course  of  the  business  of  the  society,  to  invest^ 
lay  out,  or  advance  at  interest,  on  government  securities,  or  on  sudi 
personal  or  other  security  as  they  shall  think  fit  and  advantageoos  and 
they  lawfully  may,  such  moneys,  or  such  parts  of  the  moneys  and  funds 
of  the  said  society  as  they  shall  think  expedient." 

The  following  entry  appears  in  a  book  used  by  the  promoters  of  the 
company  prior  to  its  formation,  tiz. 

'^  At  an  extraordinary  general  meeting  of  the  shareholders  of  the 
Athenaeum  Life  Assurance  Society,  held  at  the  company's  office  on  the 
16th  day  of  May,  1861, 
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'<  The  Rev.  J.  Bartlett  in  the  chair. 
"  Reeolved,  1.  That  the  capital  stock  of  this  company  be  increased 
from  10,OOOZ.  to  100,000/. 

'*  Resolved,  2.  That  1400  shares  be  awarded  to  the  original  promoters 
of  the  society. 

*^*  Resolved,  3,  That  the  appointment  of  Henry  Sntton,  Esq.,  r«>7oe 
as  manager,  and  John  Carrington  Jones,  Esq.,  as  secretary  to  the  ^ 
company,  be  confirmed  as  settled  by  the  board  of  directors  on  the  19th 
day  of  April,  1851. 

^*  Resolved,  4.  That  the  directors  be  hereby  empowered  to  borrow  any 
sum  or  sums  of  money  not  exceeding  in  amount  the  present  increased 
capital  of  the  company,  on  debenture  under  the  common  seal,  or  on  such 
other  security  as  to  such  directors  shall  seem  fit. 

*^  Resolved,  5.  That  a  vote  of  thanks  be  given  to  the  Rev.  J.  Bartlett, 
for  his  conduct  in  the  chair. 

^^  J.  Baktlbtt,  chairman." 
The  said  entry  is  in  the  handwriting  of,  and  signed  by,  Mr.  Bartlett 
There  is  no  entry  of  such  meeting,  or  of  any  other  meeting  authoriz- 
ing the  borrowinff  of  money,  in  the  registry-book  of  the  general  meet* 
ings  of  the  shareholders,  or  in  any  other  book ;  and  it  is  alleged  by  the 
defendants  that  no  meeting  at  which  any  authority  was  given  to  the 
directors  to  borrow  money  was  in  fact  held:  and,  in  support  of  that  con- 
tention, they  rely  on  the  statement  of  Mr.  WiUiam  Shambrook  Whiter- 
head,  who  states  as  follows, — ^^  That  he  was  the  principal  cashier,  and  a 
shareholder  of  the  company,  from  the  time  of  the  formation  of  the  com* 
pany,  and  so  continued  until  its  dissolution ;  and  that  he  was  in  the 
habit  of  attending  the  general  meetings  of  the  company ;  and  that,  to 
his  belief,  during  that  period,  no  meeting  of  shareholders  was  held  at 
which  any  authority  was  given  to  the  directors  to  borrow  money  on 
debentures  or  otherwise ;  and  that,  to  his  belief,  no  meeting  of  the  share- 
holders was  held  on  the  16th  of  May,  1851." 

The  following  persons  appear  to  have  executed  the  deed  of  settlement 
of  The  Athenaeum  Life  Assurance  Society  previously  to  the  16th  day  of 
May,  1851,  at  the  dates,  and  for  the  number  of  shareii  set  opposite  to 
their  r^tpaetive  umee,  vii. 
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Kuraber,       i 

^  Ghrlftiaa  and  sornaflM. 

AddrMii. 

of      i 

• 

Date  or  dgaatme. 

— 

1 

Henry  SnUoB    .    .    . 

30,  Sackrille  Street    . 

100 

May  2,  1861. 

Bdwurd  Cnrteu      .    . 

Baling,  Middlesex      . 

100 

M 

Jamei  Cbftrles  Johns 

Alfred  PI.,  Thnrlow  Sq. 

100 

m 

John   Baldwin  Buek- 

ffOHtf 

6,  Brompton  Square  . 

100 

u 

Henry  Hurrit    .    .    . 

35,  Howland  Street     . 

100 

u 

H.  and  A.  M.  Sntton  . 

30,  SackTille  Street    . 

200 

u 

H.  and  C.  H.  Sntton  . 

30,  SaokTiUe  Street    . 

100 

u 

H.  and  C.  H.  Button  . 

30,  SaokriUe  Street    . 

100 

u 

t/oMM  Atkplant      •    . 

Angel  Terrace    .    .    . 

200 

u 

John  Wright  Shaw     . 

i 

27,  Upper  Winchester 

•A 

Street 

6 

u 

J.  Carrinj^n  Jonee   . 

'Z 

60 

u 

. 

Charles  Woodward     ^ 

8 

Prince's  Square      .    . 

10 

u 

0 

John  Robert  Wylde   . 

s 

Walton-on-Thames     . 

60 

i 

M 

S 

IL  Spenoe  Baylia  .    . 

o 

10,  Park  Crescent  .    . 

6 

1 

1 

M 

"i 

OctaTins  J.  Crouley  . 

I 

Orove,  Camborwell     . 

6 

9 

•» 

Mary  J.  Curteis     .    . 

De  Beanroir  Road      . 

10 

wu 

M 

1 

Samnel  Gnrteii       •    . 

i 

De  BeauToir  Road 

20 

W 

«C 

2 

BUsabeth  Batt  .    .    . 

1 

Baling,  Middlesex      . 

6 

U 

< 

Suian  OnrteU    .    •    . 

0« 

0 

De  BeauToir  Road 

6 

U 

TT.  Skamhrook  WkiU- 

kead       ..... 

O 

67,  Cheapside    .    .    . 

20 

U 

John  Jonei   .... 

31,  Arlington  Street   • 

20 

€4 

Joseph  Kaye     .    .    . 

15,  Pelham  Crescent  . 

60 

U 

Bdward  Moseley    •    . 

75,  Coleman  Street     . 

60 

U 

WiUiam  CurteU     .    . 

1,  George  Yard       .    . 

20 

U 

James  Oage  Stirton    . 

Chislehurst   .... 

300 

May  6, 1851. 

Bdward  Cnrtels      .    . 

Ealing,  Middlesex      . 

200 

« 

Josiah  Bartlett .    .    . 

Hatch  am,  Surrey 

200 

May  9, 1851. 

John  i?e«t  Oroktr  .    • 

Chatham,  Kent      .    . 

400 

May  10, 185L 

Henry  Harris    •    •    . 

35,  Howland  Street    . 

500 

May  13, 185L 

*7S71       ^'"'^^  above  shareholders,  on  the  said  16th  of  May,  held  3026 
•i  shares  in  the  said  company. 

The  first  policy  granted  by  the  said  society  bears  date  the  8th  of 
July,  1851,  and  was  efiected  by  John  Syer  Bristowe,  junior,  for  the  sum 
of  lOOOl 

The  said  William  Shambrook  Whitehead,  James  Ashplant,  John  Reet 
Croker,  and  John  Baldwin  Bnckstone  did  not  attend  the  said  alleged 
meeting,  nor  was  any  notice  of  the  said  alleged  meeting  given  to  them. 
It  is  not  known,  and  has  not  been  ascertained,  that  notice  of  the  said 
meeting  was  ever  advertised  in  any  London  newspaper,  althonffh  the 
following  newspapers  have  been  searched  from  the  Ist  to  the  9th  of  May, 
1851,  viz.  The  Times,  The  Daily  News,  The  MomingAdvertiser,  The 
Morning  Post,  The  Morning  Chronicle,  The  Morning  Herald,  The  Sqd, 
The  Globe,  The  Standard,  The  Weeklv  Dispatch,  The  Era,  The  Observer, 
Lloyd's  Weekly  Newspaper,  The  Weekly  Times,  The  Sunday  Times, 
being  the  principal  daily  morning  and  evening  papers  and  the  weekly 
papers  published  in  May,  1851 ;  and  no  advertisement  or  notice  of  anj 
Kind  whatever  relating  to  The  Atheneum  Life  Assurance  Company  can 
be  found  in  any  of  the  aforesaid  papers  between  the  said  Ist  and  9th  of 
M^,  1851. 

The  defendants  contend,  that,  from  the  facts  above  stated*  it  must  be 
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taken  that  the  plaintiffs  had  constructive  notice  of  the  circumstances 
stated  in  the  ca;se  with  reference  to  the  authority  of  the  directors  to 
borrow  money :  and  the  court  was  to  be  at  liberty  to  draw  any  inference 
of  fact  which  a  jury  might  have  done. 

A  copy  of  the  deed  of  the  society  was  to  form  part  of  the  case. 

The  questions  for  the  opinion  of  the  court,  were, — ^First,  whether  the 
said  Athenseum  Life  Assurance  Society  were  not  estopped  by  the  recitals 
of  the  said  debentures  from  denying  that  the  money  was  in  fact 
^borrowed,  and  the  covenants  entered  into,  by  virtue  and  in  pur-  r*»Too 
suance  of  the  powers  contained  in  the  deed  of  settlement  of  the  ^ 
said  society,  and  by  the  direction  and  consent  of  more  than  two-thirds 
of  the  shareholders  of  the  said  company  present  at  a  meeting  convened 
for  that  purpose, — Secondly,  whether,  subject  as  aforesaid,  the  facts  in 
evidence  constituted  any  defence  to  the  action. 

If  the  court  was  of  opinion,  that,  under  the  circumstances,  the  plain- 
tiffs were  entitled  to  recover,  judgment  was  to  be  entered  for  the  plain- 
tiffs, with  costs  of  suit.  If  not,  judgment  was  to  be  entered  for  the 
defendants,  with  costs  of  suit. 

Bovilly  Q.  C.  (with  whom  was  Norman)^  for  the  plaintiffs.(a) — The 
plaintiffs  rely  upon  an  instrument  under  the  common  seal  of  the  com- 
pany, and  signed  by  two  ^directors.  It  is  submitted  that  that  r^iroq 
IS  sufficient  under  the  statute,  and  that  the  defendants  are  ^ 
estopped  from  denying  that  that  instrument  was  duly  issued  by  virtue 
of  their  deed  of  settlement,  and  by  the  direction  and  consent  of  more  than 
two-thirds  of  the  shareholders  present  at  a  meeting  convened  for  the 
purpose.  These  provisions  are  directory  only,  and  immaterial  as  regards 
the  public  and  persons  dealing  with  the  company.  By  the  7  &  8  Vict. 
c.  110,  s.  7,  before  obtaining  a  certificate  of  complete  registration,  there 
must  be  a  deed  of  settlement,  in  the  form  prescribed  in  Schedule  A., 
which  is  to  contain,  amongst  other  things,  a  provision  '^  for  insuring  the 
safe  custody  of  the  seal  of  the  company,  ana  for  regulating  the  author- 
ity under  which  it  is  to  be  used."     That  has  been  complied  with  here ; 

(a)  Th«  pointi  marked  for  Argnmtnt  on  the  part  of  the  plaintiffs,  were,— 

**  That  the  societj  ia  eetopped  from  alleging  that  the  debentarea  on  which  the  aotion  ia  brought 
were  not  duly  issued  bj  rirtne  of  the  deed  of  settlement  of  the  society,  and  by  the  direction  and 
consent  of  more  than  two-thirds  of  the  shareholders  of  the  company  present  at  a  meeting  eon- 
Tened  for  the  pnrpose. 

"That  the  court  cannot  infer  as  a  fkot  from  the  oironmstanoes  stated  in  the  special  case  that 
sach  meeting  was  not  held. 

"  That,  whether  such  meeting  waa  held  or  not,  inaamnch  as  the  plaintiffa  adyanced  the  money 
in  good  faith,  and  without  notice  that  such  meeting  had  not  been  held,  and  inaamuoh  aa  the 
money  waa  in  fact  actually  paid  to  and  received  by  the  society,  any  irregularity  in  the  holding 
of  the  anpposed  meeting  cannot  be  set  up  aa  an  answer  to  the  claim  of  the  plaintiffs  in  this 
action. 

"  That  the  clauses  of  the  deed  relied  upon  by  the  defendants  may  be  binding  on  the  directors 
and  shareholders  of  the  company ;  so  that,  if  the  directors  have  acted  in  excess  of  the  powers 
therein  conferred  upon  them,  sueh  excess  of  authority  may  have  been  a  breach  of  trust  on  the 
part  of  the  directors,  but  cannot  affect  the  rights  of  persona  dealing  with  the  company  in  igno- 
rance of  such  breach  of  trust. 

**  That  the  deed  giyes  powers  to  the  directors  and  to  general  meetings  to  borrow  money  and 
to  grant  annuities  other  than  such  powers  as  are  giyen  by  the  12th  clause  of  the  deed. 
-  **  That  the  several  clauses  of  the  deed  relied  on  by  the  defendants  are  either  aimply  directory 
or  empowering,  and  not  restraining  elanaes. 

"That  the  plaintiffa  are  not  bound  to  inquire  into  the  regularity  of  the  iaauing  of  the  aaid 
^benturea,  and  whether  the  aaid  loan  and  debentnrea  had  been  authorised  or  not  by  the  said 
tlinetora  or  by  the  aociety." 
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for,  the  20th  clause  of  the  deed  of  settlemeot  directs  *'  that  a  commoa 
seal  shall  be  provided  for  the  said  society,  and  such  common  seal  skaU 
not  be  affixed  to  any  policies  or  other  documents  of  the  said  soeietj 
except  by  the  order  of  three  directors,  signed  by  them,  and  co<mte^ 
signed  by  the  manager :"  and  the  case  finds  that  there  wa$  soch  an  order. 
The  44th  and  46th  sections  of  the  act  contain  proYisions  for  the  regsk- 
tions  of  contracts  by  joint  stock  companies.  The  44th  section,  ^  for 
the  purpose  of  regulating  contracts  entered  into  on  behalf  of  any  joint 
stock  company  completely  registered  under  this  act  (except  contrads 
*7401  ^^^  ^^^  purchase  of  any  article  the  payment  *Qr  consideration  for 

-^  which  doth  not  exceed  the  sum  of  502,,  or  for  any  service  the 
period  of  which  doth  not  exceed  six  months  and  the  consideration  for 
which  doth  not  exceed  50{.,  and  except  bills  of  exchange  and  prommsory 
notes),"  enacts  **  that  every  such  contract  shall  be  in  writing,  and  signed 
by  two  at  lea$t  of  the  directors  of  the  company  on  whose  behalf  the  Hve 
shall  be  entered  into,  and  shall  be  sealed  with  the  common  seal  thereof 
or  signed  by  some  officer  of  the  company  on  its  behalf,  to  be  thereunto 
expressly  authorized  by  some  minute  or  resolution  of  the  board  of 
directors  applying  to  the  particular  case;  and  that,  in  the  absenotof 
such  requisites,  or  of  an^  of  them,  any  such  contract  shall  be  void  and 
ineffectual  (except  as  against  the  company  on  whose  behalf  the  same  ahall 
have  been  made) ;  and  that  ever^  such  contract  for  the  purchase  of  any 
article  the  consideration  of  which  doth  not  exceed  the  sum  of  502.,  or 
for  any  services  the  period  of  which  doth  not  exceed  six  months  and  tbe 
eonsideration  for  which  doth  not  exceed  50{,,  entered  into  on  behalf  of 
any  joint  stock  company  completely  registered  under  this  act,  may  bo 
entered  into  by  any  officer  authorised  by  a  general  by-law  in  tUt 
behalf;  and  that  every  such  contract,  whether  under  seal  or  not,  aball 
immediately  after  the  same  shall  have  been  entered  into  be  reported  to 
the  secretary  or  other  appointed  officer  of  tbe  company  on  whose  behalf 
the  same  shall  have  been  entered  into,  who  shall  enter  the  same  in  proper 
l)Ooks  to  be  kept  for  that  purpose ;  and  that,  if  any  such  contract  be  not 
so  reported  and  entered,  then  the  officer  by  whose  default  such  contract 
9hall  not  be  so  reported  or  entered,  shall  be  liable  to  repay  to  the  com- 
pany on  whose  behalf  such  contract  may  be  made,  the  amount  of  tbe 
consideration  to  be  paid  by  or  on  behalf  of  such  company  in  respect  of 
such  contract."  That  section  has  been  complied  with  ber^t  Tne  45tli 
*741 1  ^^^^^^^'^  applies  to  bills  and  notes  by  the  companT.    And  a  46 

-I  enacts  '*  that  all  deeds  and  instruments  bearing  the  seal  of  the 
company  shall  be  signed  by  tiro  at  tbe  least  of  the  directois  of  the  eosh 
pany."  The  28th  cTaose  of  the  deed  of  aettlement  in  this  case  provide! 
**  that  any  policy,  endowment,  grant  of  annuity,  or  Uk»  inf/^nmuH^ 
required  in  any  of  the  trawactwM  qfare$aid^  shall  be  given  under  the 
hands  of  not  less  than  three  of  tbe  directorSy  and  sealed  with  the  oooh 
mon  seal  of  the  sooiety,"  fte.  Now,  if  the  statute  bad  required  tlie 
signatures  of  three  directors,  the  omission  to  eomply  with  that  dueetioa 
would  not  have  rendered  the  transaction  void :  Cole  v.  Oreen,  6  M.  k 
O.  872  (E.  C.  L.  R.  vol.  46),  7  Scott  N.  R.  682.  The  doctrine  laid 
down  by  Lord  Wensleydale,  in  Ernest  Vf  NichoUs,  6  House  of  Lerdi 
Cases  401,  419,  which  will  probably  be  relied  on  by  the  other  side^  bae 
been  much  discussed,  and  is  not  quite  in  accordance  with  the  doeCrine 
of  this  court  in  Smith  v.  The  Hull  Glass  Company,  U  Q.  £.  997  (&  C 
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L.  R.  Tol.  78).     TTnder  the  91  at  section  of  the  Companies  Clauses  Con« 
solidation  Act,  1845  (8  &  9  Vict  c.  16),  the  determination  as  to  tho 
retnaneration  of  the  secretary  of  a  company  is  to  be  exercised  only  at 
a  general  meeting;  bat,  in  Bill  t^.  The  Darenth  Valley  Railway  Com- 
pany,  1  Hurlst.  k  N.  805,t  it  was  held  that  it  is  no  answer  to  an  action 
by  a  secretary  for  his  salary,  that  no  determination  as  to  such  salary  had 
ever  been  exercised  at  any  genefal  meeting  of  the  company.     ^'  Theso 
acts  of  parliament,"  says  Bramwell,  B.,  **afe  construed  as  if  they  wero 
partnership  deeds.    To  violate  them  may  be  a  breach  of  trust  as  between 
the  directors  and  the  shareholders ;  but  acts  not  done  according  to  them 
may  bind  the  company.     If  the  directors,  without  such  authority,  have 
agreed  to  give  the  plaintiff  5001.  a  year,  they  may  be  guilty  of  a  breach 
of  trust,  but  that  is  all.'*     The  next  question  is,  whether  the  defendants 
are  not  estopped  from  saying  that  there  was  no  such  meeting  r^cir^o 
^uly  held  according  to  the  statute  and  the  deed  of  settlement.  ^ 
This  point,  it  is  submitted,  is  settled  by  the  case  of  The  Royal  British 
Bank  v.  Tufquand,  5  Ellis  k  B.  248  (E.  C.  L.  R.  vol.  85),  affirmed  on 
error,  6  Ellis  k  B.  827  (E.  0.  L.  R.  vol.  88).     There,  the  plaintiffii 
declared  against  the  defendants,  a  joint  stock  company  completely  regis- 
tered under  the  7  &;  8  Vict.  c.  110,  on  a  bond,  signed  by  two  directors, 
under  the  seal  of  the  company,  whereby  the  company  acknowledged 
themselves  to  be  bound  to  the  plaintiff  in  2000^.     The  plea  set  out 
the  Condition,  which  appeared  to  be  for  securing  to  the  plaintiffs,  who 
were  bankers,  such  sum  as  the  company  should,  to  the  amount  of  lOOOZ., 
owe  to  the  plaintiff  on  the  balance  of  the  account  current,  from  time  to 
time,  and  for  indemnifying  the  plaintiff  to  that  amount  from  losses 
incurred  by  reason  of  the  account  between  the  plaintiff  and  the  defend- 
ant :  the  plea  further  set  out  clauses  of  the  registered  deed  of  settlement, 
by  which  it  appeared  that  the  directors  were  authorized,  under  certain 
circumstances,  to  give  bills,  notes,  bonds,  or  mortgages ;  and  one  clause 
provided  that  the  directors  might  borrow  on  bond  such  sums  as  should 
from  time  to  time,  by  a  general  resolution  of  the  company,  be  authorised 
to  be  borrowed:  the  plea  then  averred  that  there  had  been  no  such  reso- 
lution authorizing  the  making  of  the  bond.     The  replication  set  out  the 
deed  of  settlepent  further,  by  which  it  appeared  that  the  company  was 
formed  for  the  purpose  of  carrying  on  mining  operations  and  forming  a 
railway:   it  also  set  out  a  general   resolution,  which,  as  suggested, 
authorized  the  making  of  the  bond.     On  demurrers  to  the  plea  and 
replication,  the  Court  of  Queen's  Bench  held,  that  the  plaintiff  was 
entitled  to  judgment,  the  defendants  admitting  on  the  record  that  the  bond 
was  the  deed  of  the  company,  and  no  illegality  appearing, — ^the  openine 
ftuchan  account  with  a  bank  being  presumably  within  the  authority  of 
*the  directors  and  for  the  benefit  of  the  oompany,-^^4ind  it  not  ^4:740 
being  shown  that  the  obligee  knew  of  any  exioess  of  authority,  >- 
if  there  was  any,  or  of  any  prejudice  done  to  the  shareholders,  and  no 
such  prejudice  being  shown  in  fact :  and  this  whether  or  not  the  resolu- 
tion set  out  in  the  replication  authoriied  the  making  of  die  bond.    Lord 
Oaapbell,  in  deliyenng  tbe  lUdviueBt  of  the  court  below,  says :  ^*  A 
mere  excess  of  authority  by  the  directors,  we  think,  of  itself  would  not 
amount  to  a  defence.     The  bond  being  under  the  seal  of  the  company, 
the  gist  of  the  defenee  ausi  be  illegality*    If  the  direetors  bad  exceeded 
their  anthority,  t»  thv  fi«|$Mtiea  «f  the  i^MvhioMin,  by  ezoonting  tbe 
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bond,  and  this  had  been  known  to  the  obligees,  illegality,  we  thinks 
would  have  been  shown.  The  obligors  in  executing,  and  the  obligees  in 
accepting,  the  bond,  might  be  considered  as  combining  together  to  injure 
the  shareholders :  the  two  parties  would  have  been  in  pari  delicto ;  t&d 
the  action  could  not  have  been  maintained.  In  such  circumstanfes, 
potior  est  conditio  defendentis.  But,  without  the  scienter,  and  without 
prejudice  to  the  shareholders  or  any  others  whatsoever,  illegality  is  not 
established  against  the  obligees,  if  no  illegality  is  shown  as  against 
the  party  with  whom  the  directors  contract  under  the  seal  of  the  com- 
pany, excess  of  authority  is  a  matter  only  between  the  directors  and  the 
shareholders.  No  decision  or  dictum  was  cited  on  the  part  of  the 
defendants  for  the  avoidance  of  such  a  bond  under  such  circumstances. 
But  the  case  of  Hill  v.  The  Manchester  and  Salford  Water  Works  Com- 
pany, 2  B.  &  Ad.  544  (E.  G.  L.  B.  vol.  22),  is  an  instance  of  such  a  bond 
being  upheld,  the  plea  not  disclosing  any  fraud  or  injury  done  to  the 
shareholders  of  the  company;  and  the  case  of  Horton  v.  The  West- 
minster Improvement  Commissioners,  7  Exch.  780,t  was  decided  on  the 
same  principle."  And  in  affirming  the  judgment  the  court  of  error  say: 
^7441  '^  ^^^^^  dealing  with  '''the  directors  of  these  joint  stock  com- 

-^  panics  are  bound  to  read  the  deed  or  statute  limiting  the  directan' 
authority,  but  they  are  not  bound  to  do  more.  The  plaintiSis,  therefore, 
assuming  them  to  have  read  this  deed,  would  have  found,  not  a  prohibi- 
tion to  borrow,  but  a  permission  to  borrow  on  certain  things  being  done. 
They  have,  in  my  opinion,  a  right  to  infer  that  the  company  which  put 
forward  their  directors  to  issue  a  bond  of  this  sort,  have  had  such  i 
meeting  and  such  a  resolution  passed  as  were  requisite  to  authorize  the 
directors  in  so  doing :"  25  Law  J.,  Q.  B.  818.  [Gockburn,  C.  J.— 
The  question  here  is,  whether  the  plaintiff  is  at  liberty  to  infer  anything, 
when  it  ia  found  as  a  fact  that  the  directors  had  not  authority  to  bor- 
row.] It  is  submitted  that  there  was  a  sufficient  execution  of  these 
debentures  under  the  seal  of  the  company ;  that  the  signature  of  tvo 
directors,  as  required  by  the  statute,  was  sufficient ;  and  that  the  clause 
of  the  deed  of  settlement  requiring  an  execution  by  three  is  directory 
only;  and  that  the  defendants  are  estopped  from  saymg  that  there  vu 
no  meeting,  and  no  resolution  authorizing  the  borrowing  of  money  on 
debentures.  This  very  question  (amongst  others)  is  now  pending  in  the 
Court  of  Queen's  Bench,  in  a  case  of  The  Prince  of  Wales  Assurance 
Society  t^.  The  Athenaeum  Assurance  Society,  and  the  court  have  taken 
time  to  consider  it. 
*7451       ^^  ^'  ^^^*^^^>  Q'  C.  (with  whom  was  Field)f  contri.(a)— 

-'  '*'The  argument  on  the  other  side  assumes  that  the  directors  may 
utterly  disregard  the  provisions  of  the  act  of  parliament  and  of  the  dera 

(o)  The  points  marked  for  argument  on  the  put  of  the  defeadanto,  were, — 

**  1.  That  the  dobentares  were  made  for  money  borrowed  by  the  direeton  without  the  piopv 
authority  of  the  shareholders. 

"  2.  That  no  meeting  was  held  at  which  the  directors  were  anthorised  to  borrow  the  na^ 
money,  as  required  by  the  provisions  of  the  deed  of  settlement. 

'*  3.  That  no  proper  notice  prior  to  saoh  meeting  was  given. 

**  4.  That  there  were  not  the  requisite  nnmber  of  shareholders  present  to  give  aaj  isik 
anthority. 

« 5.  That  tho  debentures  were  not  executed  by  three  directors  of  the  said  oompsD7i  ii 
required  by  the  said  deed  of  settlement. 

"  6.  That  the  defendant  is  not  estopped  from  relying  upon  the  olijeetloiii  afonsald. 

"  7.  That  the  said  eompany  are  not  liable  upon  the  said  debeBtuei." 
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of  settlement,  and  yet  bind  the  shareholders.  The  case  of  The  Prince 
of  Wales  Assurance  Society  v.  The  Athenaeum  Assurance  Society  differs 
essentially  from  this :  there,  the  policy  was  signed  by  three  directors, 
but  was  not  made  in  pursuance  of  an  order  of  three  directors  and 
countersigned  as  required  by  the  20th  clause ;  and  the  question  was, 
whether  the  policy  was  void  on  that  account.(a)  It  appears  by  the  spe- 
cial case  that  this  company  was  completely  registered  on  the  14th  of 
May,  1851.  Until  registration,  it  could  have  no  power  to  carry  on  busi- 
ness :  7  &  8  Vict.  c.  110,  ss.  7,  25 :  and  then  it  could  do  so  only  subject 
to  the  provisions  of  the  act  and  of  the  deed  of  settlement,— one  of  the 

flowers  mentioned  in  s.  25,  being,  ^'  to  borrow  or  raise  money  within  the 
imitations  prescribed  by  any  special  authority/'     All  who  contract  with 
joint  stock  companies  are  bound  to  look  to  the  act  of  parliament  and  the 
provisions  of  the  deed.     Now,  what  are  the  provisions  relied  on  here  as 
an  answer  to  the  liability  which  the  plaintiffs  are  seeking  to  enforce  ? 
The  12th  and  85th  clauses  of  the  deed  are  those  which  have  relation  to 
the  borrowing  of  money.     The  12th  clause  requires  this  to  be  done  under 
the  sanction  of  an  extraordinary  general  meeting ;  and  the  85th  pro- 
vides that  "  the  directors  shall  have  full  power  and  authority  on  r^nAa 
*behalf  of  the  society  to  receive  (and,  with  the  consent  of  an  ^ 
extraordinary  general  meeting  in  the  manner  thereinbefore  provided,)  to 
borrow,  on  mortgage  or  otherwise,"  &c.     Here,  then,  is  a  company  com- 
pletely registered,  and  having  this  limited  power  to  borrow  money.    The 
only  entry  of  a  meeting  or  any  authority  to  borrow  money,  is  one  that 
is  found  in  a  book  which  had  been  kept  by  the  promoters  of  the  company 
before  its  formation,  and  bearing  date  the  16th  of  May,  1851, — two  days 
after  the  certificate  of  complete  registration  was  obtained, — and  contain- 
ing the  following  resolutions  :  '^  1.  That  the  capital  stock  of  this  society 
be  increased  from  10,0002.  to  100,0002.     4.  That  the  directors  be  hereby 
empowered  to  borrow  any  sum  or  sums  of  money,  not  exceeding  in 
amount  the  present  increased  capital  of  the  company,  on  debenture, 
under  the  common  seal,  or  on  such  other  security  as  to  such  directors 
shall  seem  fit."     This  is  signed  merely  by  the  chairman ;  and  there  is  no 
statement  of  any  directors  or  shareholders  being  present.     And  at  thid 
time  only  twenty-nine  persons  had  signed  the  deed  of  settlement.     The 
authorities  are  numerous  and  clear,  that  the  shareholders  are  bound  only 
by  contracts  that  are  entered  into  in  strict  accordance  with  the  provisions 
of  the  statute  and  of  the  deed.    In  Ridley  v.  The  Plymouth  Grinding  and 
Baking  Company,  2  Exch.  711, 717,t  Parke,  B.,  says:  "  The  7  &  8  Vict, 
c.  110,  s.  7,  provides  that  there  shall  be  no  complete  registration  of  such 
a  joint  stock  company  until  a  copy  of  their  deed  of  settlement  shall  have 
been  delivered  to  the  registrar  of  joint  stock  companies.    It  is,  therefore, 
competent  to  every  person  dealing  with  such  a  company  to  ascertain  the 
objects  of  the  company,  for  the  deed  must  specify  them,  and  also  who  the 
directors  are ;  and  any  person  may  find  in  that  deed  the  duties  of  the  direc- 
tors and  their  powers  as  between  them  and  the  company.   Therefore,  every 
^person  seeking  to  bind  the  company  by  a  contract  with  the  r^ir^ir 
directors,  must  give  some  proof  of  their  authority.     I  perfectly   ^ 
agree  that  the  liability  of  the  company  may  be  shown  without  produc- 
ing the  original  deed,  or  a  copy  of  it,  provided  it  be  shown  that  all  per- 

(a)  Sm  Ui«  note  tX  Ui«  end  of  the  eaie. 
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sons  who  formed  the  company  had  sanctioned  any  particular  indiyidiali 
entering  into  contracts  to  bind  them :  if  there  were  any  proof  of  snck 
authority,  no  doubt  the  company  would  be  bound.  This  case  fiili, 
because  it  is  not  shown  that  the  persons  who  entered  into  the  eontrset, 
that  is,  the  directors  present  at  the  board  meeting,  when  there  was  some 
evidence  of  their  sanctioning  the  agreement,  were  competent  to  bind  the 
company."  Similar  language  is  used  by  Jervis,  G.  J.,  in  giving  judi^ 
ment  in  Smith  «.  The  Hull  Glass  Company,  11  0.  B.  897,  926  (S.  0. 
L.  B.  vol.  78).  "  Joint  stock  companies,"  he  says,  '^  it  is  now  admitted, 
are  not  to  be  treated  as  ordinary  trading  partnerships :  they  are  only 
bound  by  contracts  made  by  the  directors  within  the  scope  of  their  autho- 
rity. The  public  have  no  right  to  complain.  They  know  that  the  com- 
pany is  acting  under  the  sanction  and  direction  of  an  Act  of  Parliament 
and  of  a  de^  of  settlement ;  and  they  have  a  ready  access  to  thtt 
deed."  And  Maule,  J.,  says :  ^^  The  statute  7  &  8  Vict.  t.  110  reqnira 
the  deed  of  settlement  to  be  registered,  and  that  defines  the  purposes 
for  which  the  company  is  incorporated,  and  the  powers  of  the  directors; 
and  all  persons  who  contract  with  the  directors  must  be  taken  to  be  cog- 
nisant of  the  extent  of  the  authority  conferred  upon  them,  "(a)  In 
giving  the  judgment  of  the  court  of  error  in  The  Royal  British  Buik  9. 
Turquand,  25  Law  J.,  Q.  B.  817,  Jervia,  G.  J.)  says  it  may  now  be 
taken  for  granted  that  dealing  with  companies  of  this  sort  is  not  the 
*7481  ^^™^  thing  as  dealing  with  '''(orditiary)  trading  partnerships ;  and 
-'  that  persons  dealing  with  them  are  bound  to  read  the  statote 
and  the  deed  of  settlement.  In  Ernest  v.  Nicholls,  6  House  of  Lords 
Cases  401,  418,  Lord  Wensleydale  gives  a  very  luoid  exposition  of  the 
law  upon  this  subject.  ^^  It  is  obvious,"  he  says,  **  that  Uie  law  ss  to 
ordinary  partnerships  would  be  inapplicable  to  a  company  consisting  of 
a  great  number  of  individuals  contributing  small  sums  to  the  common 
stock,  in  which  case  to  allow  each  one  to  bind  the  other  by  any  contrtd 
which  he  thought  fit  to  enter  into,  even  within  the  scope  of  the  partiier- 
ship  business,  would  soon  lead  to  the  utter  ruin  of  the  contributories. 
On  the  other  hand,  the  crown  would  not  be  likely  to  give  them  a  charter 
which  would  leave  the  corporate  property  as  the  only  fund  to  satisfy  the 
creditors.  The  legislature  then  devised  the  plan  of  incorporaUng  these 
companies  in  a  manner  unknown  to  the  common  law,  with  special  powen 
of  management  and  liabilities,  providing  at  the  same  time  that  all  the 
world  should  have  notice  who  were  the  persons  authorised  to  bind  all 
the  shareholders,  by  requiring  the  copartnership  deed  to  be  registered, 
certified  by  the  directors,  and  made  accessible  to  all;  and,  besides, 
including  some  clauses  as  to  the  management,  as  in  the  7  &  8  Vict  e. 
110,  s.  f,  &o.  All  persons,  therefore,  must  take  notice  of  the  deed  and 
the  provisions  of  the  act.  If  they  do  not  choose  to  acquaint  themselne 
with  the  powers  of  the  directors,  it  is  their  own  fault ;  and,  if  they  pre 
credit  to  any  unauthorised  persons,  they  must  be  contented  to  look  to 
them  only,  and  not  to  the  company  at  large.  The  8ti9ulatum$  of  Ae 
deedj  whiek  rtstriet  and  regulate  their  autheritjf^  are  Migatenf  en  thm 
who  deal  wiUi  the  company ;  and  the  direetore  can  make  no  centraH  » 
ae  to  bind  the  whok  body  of  ^arehoUerey  for  whoee  frote&tien  the  ruin 
are  madoy  unleee  they  are  ^rietly  eomplied  with.    These  provisioas  wUdi 

(a)  «  But»"  h«  adds,  « it  hj  m  M«Mia  Mltwa  thai  ikflf  «M  t*  Im  taken  to  Im  eogBiiwt  of  iD 
Um  proo— ding!  of  tho  boord  of  dinoton." 
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give  to  the  directors  discretionary  ♦powers  of  management,  do   r^jAQ 
not  affect  strangers;  and  the  shareholders  are  bound  by  the  *- 
exercise  of  the  discretion  which  they  have  ynsented  to  give.     Other 
Btipalations  are  directory  merely,  and  do  not  (institute  conditions  to  the 
exercise  of  the  powers ;  but  they  form  the  subject  of  an  action  against 
the  directors  for  the  breach  of  their  covenants  express  or  implied  in  the 
deed.     The  great  body  of  shareholders,  for  whose  protection  these  limi- 
tations of  authority  are  provided,  cannot  be  affected  unless  they  are  com- 
plied with.     They  can  only  act  and  contract  through  their  directors, 
and  the  acts  of  the  individual  shareholders  have  no  effect  whatever  on 
the  company  at  large.     That  this  is  the  law,  has  been  fully  settled  by 
several  decisions."     His  Lordship  then  refers  to  Ridley  v.  The  Ply- 
mouth Grinding  and  Baking  Company,  2  Exch.  711, f  The  Kingsbridge 
Flour  Mill  Baking  Company  v.  Ridley,  2  Exch.  711,t'and  Smith  v.  The 
Hull  Glass  Company,  8  C.  B.  668  (E.  C.  L.  R.  vol.  65),  11  C.  B.  897 
(E.  C.  L.   B.  vol.  78).(a)     That  case  conclusively  establishes  that  all 
persons  dealing  with  a  joint  stock  company  are  bound  to  make  them- 
selves acquainted  with  the  powers  of  the  directors  and  the  provisions  of 
the  deed  of  settlement.     The  relation  of  the  directors  to  the  share- 
holders is  in  truth  a  branch  of  the  law  of  principal  and  agent.     They 
are  agents  having  a  limited  authority.     The  shareholders  can  only  act 
through  their  directors :  7  &  8  Vict.  c.  110,  s.  27.    [CocKBURN,  C.  J. — 
They  must  act  through  the  directors,  it  is  true :  but  they  need  not  unless 
they  choose  give  them  power  to  borrow  money.]    That  power  is  con- 
ferred by  s.  25.    [CocKBURN,  C.  J. — It  may  not  be  necessary  to  borrow 
money :  the  company  may  choose  to  carry  on  its  business  with  ready 
money.]     Where  a  man  is  dealing  with  an  agent  whom  he  knows  to  be 
acting  under  a  limited  authority,  he  is  bound  to  ascertain  its  extent : 
*Story  on  Agency,  §  77 ;  Attwood  t^.  Munnings,  7  B.  &  C.  278  r^ni^ 
(E,  C.  L.  R.  vol.  14),  1  M.  &  R.  66  (E.  C.  L.  R.  vol.  14);   L  ^^ 
Alexander  v.  Mackenzie,  6  C.  B.  766  (E.  C.  L.  R.  vol.  60).     Knowing 
from  the  provisions  of  the  deed  of  settlement  that  the  power  of  the 
directors  to  borrow  money  was  limited  and  fenced  round  by  the  special 
provisions  contained  in  the  12th  clause,  it  was  the  plaintiff's  duty  to 
ascertain  if  the  requirements  of  that  clause  had  been  complied  with.    It 
is  said  that  these  provisions  are  directory  only :  but  they  are  the  very 
terms  upon  which  alone  the  subscribers  consent  that  the  directors  shaU 
have  power  to  pledge  their  credit.     [Crowder,  J. — ^You  contend  that 
they  are  all  conditions  precedent  to  the  validity  of  the  contract  ?]    Yes. 
The  construction  sought  to  be  put  upon  the  44th  and  46th  sections  of 
the  statute,  is  not  warranted  either  by  the  general  scope  of  the  act 
itself  or  by  the  authorities.     The  44th  section  was  intended  to  apply 
only  where  there  is  no  provision  in  the  deed  of  settlement  as  to  the 
mode  of  making  contracts.     This  is  not  the  contract  of  the  company. 
[Crowdbb,  J. — ^The  common  seal  is  affixed  by  the  authority  of  three 
directors.    Can  you  eet  rid  of  the  effect  of  that,  without  showing  fraud  71 
In  Hill  V.  The  Manchester  and  Salford  Water  Works  Company,  5  B.  £ 
Ad.  866  (E.  C.  L.  R.  vol.  27),  in  an  action  against  a  corporation  on  a 
bond  the  condition  of  which  recited  that  the  company  were  by  act  of 
parliament  authorized  to  raise  money  by  bond,  and  that,  at  a  general 


(•)  S«o  the  obMrratioiifl  of  Lord  Cnaworth,  C,  upon  thoie  omm,  in  Qnmrood'f  Case,  8  D« 
6.  HoN.  a  G.  450,  470.  • 
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assembly  of  the  company  of  proprietors^  it  had  been  resolved  that  tbe 
bond  in  qnestion  should  be  issued  for  that  purpose,  the  defendants 
pleaded  non  est  factum :  and  it  was  held«  that,  although  the  companj 
could  not  under  that  fl9k  show  that  the  bond  executed  by  them  vas 
invalidated  by  collateral  matter,  they  might  show  that  it  was  void 
because  executed  contrary  to  the  provisions  of  the  Act  of  Parlia- 
ment. [Williams,  J. — The  marginal  note  there  is  not  quite  a  correct 
Btatement  of  the  effect  of  the  case:  there,  the  seal  was  not  lawfuUv 
'^'affixed  to  the  instrument.  CocK3URN,  C.  J. — Assuming  that 
every  individual  who  contracts  with  a  joint  stock  companj  is 
bound  to  be  cognisant  of  the  contents  of  the  deed  of  settlement, — liow 
.is  he  to  know  that  all  its  requirements  have  been  carried  out  by  the 
directors  ?]  The  public  are  not  bound  to  contract  with  joint  stock  com- 
panies. Besides,  there  are  two  parties  whose  interests  are  to  be  con* 
sidered :  the  shareholders  are  entitled  to  the  fair  protection  which  the 
dc^ed  was  designed  to  afford  them.  Cole  t^.  Green,  6  M.  &  6.  872  (K 
0.  L.  R.  vol.  46),  7  Scott  N.  B.  682,  has  no  bearing  upon  this  case.  It 
was  not  a  case  of  principal  and  agent  at  all,  but  of  individuals  intrusted 
with  the  performance  of  certain  duties.  [Willes,  J. — How  do  yoa  re- 
concile your  argument  with  the  decision  in  The  Royal  British  Bank  r. 
Turquand  ?J  It  is  not,  certainly,  quite  reconcilable  with  that  case.  Bat 
reliance  is  placed  upon  the  opinion  expressed  by  Lord  Wensleydale  in 
Ernest  v.  Nicholls,  6  House  of  Lords  Cases  401.  [Crowder,  J. — With 
every  possible  respect  for  the  opinion  of  Lord  Wensleydale,  we  are  bound 
by  the  decision  of  the  Exchequer  Chamber  in  The  Boyal  British  Bankr. 
Turquand.]  To  decide  in  favour  of  the  plaititiff  in  this  case,  the  court 
must  declare  deeds  of  settlement  to  be  little  better  than  waste  paper. 
The  latter  part  of  the  judgment  of  the  Exchequer  Chamber  in  The  Aoyal 
British  Bank  v.  Turquand,  is  not  warranted  by  either  principle  or  autho- 
rity. Besides,  this  case  is  distinguishable,  on  the  ground  that  here  there 
is  not  merely  an  absence  of  proof  that  the  requisitions  of  the  deed  of 
settlement  have  been  complied  with,  but  positive  proof,  and  that  upon 
the  face  of  the  instruments  themselves,  that  those  requisitions  have  been 
wholly  disregarded.  [Cockburn,  C.  J. — Reading  the  28th  clause  in  con- 
nection with  the  27th,  it  seems  doubtful  whether  it  applies  to  loans  of 
money  on  debentures.]  The  main  ground  upon  which  the  argument  ia 
*7^21  ^^®^'  ^y  ^^^^  ^"^  ^directors  stand  in  the  position  of  agents  having 
^  -'  only  a  special  and  limited  authority ;  and  that  every  person  vho 
contracts  with  them  is  bound  to  ascertain  whether  that  authority  has  been 
properly  complied  with  or  not. 

BoviUj  in  reply,  was  stopped  by  the  court. 

Cockburn,  C.  J. — I  am  of  opinion  that  our  judgment  must  be  for  the 
plaintiffs.  The  action  is  brought  upon  certain  debentures  purporting  to 
be  issued  under  the  seal  of  the  society,  and  bearing  the  signature  of  two 
of  the  directors.  Two  objections  to  their  validity  have  been  urged,-— 
first,  that  the  directors  are  only  empowered  by  the  terms  of  their  deed 
of  settlement,  executed  pursuant  to  the  provisions  of  the  7  &  8  Viet,  c 
110,  to  issue  these  instruments  under  the  sanction  of  a  special  genenl 
meeting  of  the  shareholders  authorizing  it,  and  that,  inasmuch  as  there 
was  no  such  special  general  meeting  duly  convened  according  to  the 
deed,  there  could  be  no  valid  resolution,  and  the  resolution,  whatever  it 
was,  gave  the  directors  no  authority  which  could  be  binding  upon  the 
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society, — secondly,  that,  even  if  there  had  been  such  authority  to  borrow 
money  as  is  contemplated  by  the  deed  of  settlement,  the  28th  clause  re- 
quires, not  only  that  the  instrument  shall  be  sealed  with  the  seal  of  the 
company,  but  also  that  it  be  signed  by  three  directors,  whereas  the  de- 
bentures in  question  were  signed  only  by  two.     As  to  the  first  objection, 
I  think  we  are  bound  by  the  decision  of  the  Exchequer  Chamber  in  the 
case  of  The  Royal  Bank  v.  Turquand,  6  Ellis  k  B.,  327  (E.  C.  L.  R.  vol. 
88).      There,  the  power  to  borrow  was  almost  identical  with  that  here ; 
it  was,  that  ''  the  board  of  directors  might  borrow  on  mortgage,  bond, 
or  bill,  in  the  name  of,  and,  if  necessary,  under  the  common  seal  of,  the 
company,  such  sum  or  sums  of  money  as  should  frcm  time  to  time,  by  a 
resolution  passed  at  a  general  meeting  of  the  company,  be  authorized  to 
be  borrowed;"  *and  the  Court  of  Queen's  Bench  having  held   r-^ptna 
(5  Ellis  &  B.  248  (E.  C.  L.  R.  vol.  86))  that  a  plea  founded  on  L  '^^ 
the  alleged  fact  that  there  had  been  no  resolution  of  the  company  to 
authorize  the  making  of  the  bond,  was  bad,  their  decision  was  upheld  by 
the  Exchequer  Chamber.     That  case  is  directly  in  point ;  and  therefore 
it  is  unnecessary  to  go  into  the  first  question,  inasmuch  as  it  is  one  upon 
which  we  are  not  at  libertv  to  exercise  any  discretion.     The  second 
question  seems  to  me  to  be  disposed  of  by  a  more  minute  examination  of 
the  deed  of  settlement.     The  28th  clause  of  that  deed  appears  to  have 
reference  only  to  the  instruments  which  are  referred  to  in  the  27th  clause. 
Now,  the  27th  provides  "  that  it  shall  be  lawful  for  the  directors  of  the 
said  society  to  effect  insurances  on  lives  and  survivorships,  to  sell  out  and 
purchase  reversions  and  annuities,  and  to  grant  endowments  for  children, 
and  generally  to  efiect  all  such  other  insurances,  whether  life,  guardian, 
guarantee,  or  otherwise,  upon  such  terms  and  conditions  and  in  such 
manner  as  the  directors  shall  think  proper."     And  the  28th  goes  on  to 
say  ^^  that  any  policy,  endowment,  grant  of  annuity,  or  other  instrument 
required  in  any  of  the  transaetiani  aforesaid,  shall  be  given  under  the 
hands  of  not  less  than  three  of  the  dire{;tors,  and  sealed  with  the  common 
seal  of  the  society,"  &o.     Reading  these  two  clauses  together,  it  seems  to 
me  that  the  provision  in  the  28th  has  reference  exclusively  to  the  various 
transactions,  and  to  the  instruments  to  be  executed  for  the  purpose  of 
carrying  them  out,  that  are  mentioned  in  the  27th  clause.     According 
to  the  ordinary  rule  of  construction,  where  there  are  general  words  fol- 
lowing particular  ones,  they  are  to  be  read  as  applicable  to  persons  or 
things  ejusdem  generis  with  those  that  have  gone  before.(a)     The  words 
*'  other  instrument*'  in  the  '^28th  clause  must  therefore  be  read  as  r^j^ 
applicable  to  insurances,  sales  or  purchases  of  reversions,  annuities,  ^ 
and  endowments.    And-  this  is  rendered  more  clear  by  the  words  which 
follow,  ^^requured  in  any  of  the  transactions  aforesaid;"  for,  there  is  no 
previous  mention  of  any  transaction  relating  to  the  borrowing  of  money 
and  granting  debentures, — ^the  only  provision  which  could  be  urged  as  so 
applying  being  the  12th  clause,  which  provides  ''  that  it  shall  be  competent 
for  any  extraordinary  general  meeting,  and  no  other,  and  such  meeting 
and  no  other  is  hereby  empowered,  by  a  majority  which  shall  consist  of 
at  least  two-thirds  in  number  of  the  shareholders  of  the  society  for  the 
time  being,  &c.,  to  increase  the  capital  stock  of  the  society,  and  for  that 
purpose  to  create  a  sufficient  number  of  new  or  additiooAl  shares,  &e*, 

(a)  6m  Dw«ni»  on  SUMm,  2d  edit  til,  MT. 
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and  also  to  empower  and  require  the  directors  to  borrow  or  take  np  m 
mortgage  of  the  real  estate  or  chattels  belonging  to  the  society,  or  on 
such  other  securities  as  to  snch  meeting  may  seem  fit,  any  sum  of  money 
which  such  meeting  may  deem  expedient,**  &c.  That  only  provides  ge- 
nerally that  an  extraordinary  general  meeting  of  the  shareholders  mat 
grant  power  to  the  directors  to  borrow  money  under  special  and  eztrs 
ordinary  circumstances.  Seeing  the  long  interval  between  that  claii«e 
and  the  28th,  I  cannot  reconcile  my  mind  to  the  supposition  that  it  coald 
be  one  of  the  '^  transactions*'  intended  to  be  referred  to  in  the  last-men- 
tioned clause.  This  renders  it  unnecessary  to  inquire  whether  ornottke 
44th  and  46th  sections  of  the  7  &  8  Vict.  c.  110  apply  to  this  case.  It 
seems  to  me  to  be  very  clear  that  the  28th  clause  refers  to  the  27th  onW; 
and  for  these  reasons  I  am  of  opinion  that  the  plaintiff  is  entitled  to  sdo- 
ceed  upon  both  points. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  As  to  the  objec- 
^PTctr^  tions  which  are  not  founded  upon  the  '*'28th  clause  of  the  deed  of 
-■  settlement,  I  agree  with  the  Lord  Chief  Justice  in  thinking  that 
it  is  enough  to  say  that  this  case  is  governed  by  that  of  The  Royal  Bri- 
tish Bank  v.  Turquand,  6  Ellis  k  B.  227  (E.  G.  L.  R.  vol.  88).  It  is 
agreed  that  the  facts  shall  be  given  in  evidence  under  non  est  factum : 
if  extended  in  a  plea,  it  would  be  precisely  in  the  terms  of  that  case. 
As  to  the  objection  arising  on  the  28th  clause,  I  should  have  great  diffi- 
culty in  commg  to  the  conclusion  contended  for  on  the  part  of  the  de- 
fendants. In  the  first  place,  I  doubt  whether  it  was  competent  to  the 
company  to  stipulate  that  a  contract  which  the  statute  (ss.  44,  46)  de- 
clares valid  if  signed  by  two  directors,  shall  not  be  valid  unless  u^ed 
by  three.  Again,  I  doubt  the  accuracy  of  the  law  as  laid  down  by  Lord 
Wensleydale  in  Ernest  v.  Nicholls, — at  least  to  the  extent  to  wlueh  he 
goes.  But  it  is  unnecessary  to  consider  these  points,  because  I  entirely 
concur  with  my  Lord  in  thinking  that  the  28th  clause  of  the  deed  of 
settlement  was  meant  to  apply  only  to  the  transactions  referred  to  in 
the  27th :  and  that  clearly  will  not  include  a  transaction  of  this  sort. 

Crowdbr,  J. — I  am  of  the  same  opinion  upon  both  points.  I  wai 
partv  to  the  decision  of  the  Exchequer  Chamber  in  The  Royal  British 
^ank  V,  Turquand  :  and,  not  only  ao  I  think  we  are  bound  by  it,  but  1 
am  persuaded  that  it  is  a  right  decision,  and  must  govern  this  case. 
There,  there  was  an  allegation  in  the  plea,  that  there  was  no  resolution 
authorizing  the  making  of  the  bond,  and  the  plea  was  held  bad.  As- 
suming that  it  was  proved  here  that  there  was  no  such  meeting  or  reso- 
lution as  the  deed  of  settlement  requires,  the  case  stands  in  this  respect 
precisely  on  the  same  footing  as  the  plea  in  that  case.  With  regard  to 
the  attempted  distinction  on  the  second  point,  that  there  is  enough  on 
*7^61  ^^^  ^^^^  ^^  them  to  nullify  these  debentures,  inasmuch  as  ^thej 
•1  have  only  the  signature  of  two  directors,  whereas  the  28th  clause 
of  the  deed  requires  that  of  three, — I  incline  to  think  with  my  Lord 
that  the  28th  clause  applies  only  to  the  instruments  and  transaetionfl 
referred  to  in  the  27th.  I  do  not,  however,  wish  to  be  understood  u 
giving  a  positive  opinion  upon  that  point,  not  having  had  sufficient  time 
to  considTer  it  But  I  am  clearly  of  opinion  that  the  want  of  the 
required  number  of  signatures  does  not  in  the  slightest  degree  aifect  the 
TalidiW  of  the  document  Li  any  way,  therefore,  of  construing  the 
88th  claiise, — ^whether  as  referring  to  the  27th  clause  or  to  the  ISth,-* 
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it  seems  to  me  that  it  affords  no  answer  to  the  argument  which  has  been 
urged  on  the  part  of  the  plaintiffs. 

WiLLESy  J. — I  am  of  the  same  opinion.  As  a  general  rule,  a  corpo- 
ration is  bound  by  an  instrument  under  its  seal,  unless  it  can  be  shown 
that  its  execution  was  obtained  by  fraud,  or  there  is  some  illegality  in 
the  transaction.  There  is  nothing  of  the  sort  here,  and  therefore  nothing 
to  take  this  case  out  of  the  general  loile. 

Judgment  for  the  plaintiffs.(a) 

(a)  The  Coart  of  Queen's  Bench  gave  jadgmeni  in  the  OMe  of  The  Prince  of  Wales  Assurance 
Society  «.  The  AthensBum  Assurance  Society,  in  Easter  Term,  1858,  holding  that  a  policy  hon& 
fide  exeeuted  by  three  directors  under  the  seal  of  the  company  was  not  Toid  because  there  had 
been  no  previous  order  of  three  directors  (countersigned  as  required  by  the  20th  clause  of  the 
deed)  for  affixing  the  seal  thereto.    See  31  Law  Times  149. 

Lord  CunpbeU,  in  giving  judgment,  after  stating  the  facts,  says, — "  Under  these  circum- 
ttances,  the  defendants'  counsel  contended  that  they  were  entitled  to  have  the  verdict  entered 
for  ihenoi  on  the  pleas  of  non  est  factum,  and  that  they  had  not  granted  the  policies ;  that  the 
preriona  order  was  a  condition  precedent  to  the  power  of  the  directors  to  affix  the  seal  to  the 
policies,  ao  that  without  proving  such  an  order  a  prim&  facie  *case  could  not  be  made 
out  for  the  plaintiffs ;  that,  for  the  want  of  previous  orders  signed  by  three  directors    V^Tbl 
and  the  manager  under  sect  20  of  the  deed  of  settlement,  the  policies  were  absolute 
nullities,  and  were  incapable  of  confirmation  by  the  defendants,  although  the  plaintifTs  might 
have  regularly  paid  and  the  company  received  the  premiums  upon  them  for  twenty  years, 
although  the  premiums  during  all  that  time  might  have  increased  the  dividends  received  by  the 
shareholders,  and  although  the  granting  of  the  policies  was  within  the  scope  of  the  general 
authority  of  the  directors  and  for  the  benefit  of  the  shareholders.    This  reasoning  proceeds  upon 
the  assumption  that  all  who  deal  with  the  company  have  notice,  before  any  negotiation  begins^ 
of  the  deed,  of  settlement,  and  are  bound  to  make  tiiemselves  masters  of  Its  contents.    But,  if  it 
were  established  that  all  the  world  must  be  presumed  to  have  notice  of  all  the  contents  of  all 
the  deeds  of  settlement  framed  by  all  the  companies  under  the  7  ^  8  Vict  c.  110,  does  it  follow 
that  a  policy  under  the  seal  of  such  a  company,  which  is  bon&  fide  entered  Into,  which  is  not 
contrary  to  the  rules  of  the  common  law  nor  to  any  enactment  in  the  7  A  8  Vict  c.  110,  or  in 
any  other  statute,  and  which,  irhen  executed,  may  have  been  for  the  benefit  of  the  shareholders, 
is  absolutely  void  if  any  formality  has  been  omitted  which  is  prescribed  by  the  deed  of  settle- 
ment ?    If  a  deed  under  the  seal  of  the  company  contains  matter  contrary  to  the  deed  of  settle- 
ment, of  which  the  party  dealing  with  the  company  has  notice,  and  this  works  a  prejudice  to 
the  shareholders,  we  do  not  doubt  that  the  deed  is  illegal,  and  that  it  may  be  avoided  by  a 
special  plea  disclosing  the  illegality.    But  the  simple  omission  of  a  formality,  or  variation  from 
the  form  required  by  an  article  in  the  deed  of  setUement  does  not,  we  conceive,  make  a  deed 
under  the  seal  of  the  company  a  nullity.    We  consider  the  directions  in  sect  20  of  this  deed  of 
settlement  to  be  only  for  the  guidance  of  the  directors,  and  to  be  intended  to  operate  only  as 
between  them  and  the  shareholders.    If,  firom  neglecting  them,  any  pr^udice  arises  to  the 
shareholders  by  too  many  risks  being  taken,  or  in  any  other  way,  the  directors  may  be  liable 
to  the  shareholders ;  but  this  is  very  diiferent  from  saying  that  a  party  who  has  bon&  fide  insured 
a  sum  of  money  by  sueh  a  deed  on  a  lift,  should  lose  that  money  when  the  life  drops,  and  shall 
lose  all  the  premiums  he  has  *paid  upon  it,^  although,  when  the  policy  was  executed, 
it  was  an  adrantageous  bargain  for  the  shareholders.    If  a  oostomer  dealing  with  this   f'^TSS 
company  fbr  a  Ule  poUey  is  bound  to  inspeet  the  deed  of  settlement  at  all,  he  surely 
has  done  enough  if  he  attends  to  seot  28,  which  regulates  the  manner  in  which  polieies  shaU 
be  framed  and  exeeuted.    And  the  polieies  in  question  are  in  aU  respects  framed  and  executed 
Mcording  to  the  rules  there  laid  down."    "  It  is  truly  said  that  sueh  regulations  are  introduced 
ioto  the  deed  of  settiement  for  the  protection  of  the  shareholders;  but  the  shareholders  have 
T«asonable  proteetion  from  them  without  saying  that  any  departure  from  the  regulations  must 
of  neoessity  nullify  the  policy,  for,  if  they  are  violated  by  the  directors,  the  directors  are  answer- 
able for  the  breach  of  them  to  the  shareholders ;  and,  if  there  has  been  an  illegal  agreement 
between  the  directors  and  the  party  effecting  the  policy,  to  the  pr^udice  of  the  shareholders, 
the  policy  would  be  illegal,  and  by  a  special  plea  it  might  be  avoided.    We  must  bear  in  mind 
that  there  are  no  nullifying  words  in  the  20th  seotion  of  the  deed  of  settiement,  and  that  they 
nay  well  be  considered  as  direetory,  instead  of  creating  by  implication  a  oondition  precedent, 
which  might  work  such  enormous  iignstice.    Wherever  the  party  dealing  with  such  company 
knowingly  combines  with  the  directors  to  do  any  act  ultrik  vires,  to  the  prejudice  of  the  share- 
holders,—as,  for  instanoe,  to  throw  upon  them  unlimited  liability,  whereas  the  direoiors  are 
ivqilied  so  to  frame  poUeiei  ti  to  eonfine  the  remedy  of  the  asioied  to  the  eiyttil  wd  tedi 
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Id  the  hands  of  the  company,— the  sharehoMen  might  wwf  fatrlj  and  reaMwably  dMj 
liability  on  the  policy :  but  it  would  be  most  ngjust  to  allow  them  to  take  9d^M,n%Mfp  of  aft 
irregpilarity  of  the  directors  (who  are  denominated  their  agents),  although  they  cannot  Aom 
that  they  are  in  any  respect  prejudiced  by  the  irregularity,  and  the  assured  cannot  be  charged 
with  any  fraud  or  improprietj*.  The  question  is,  did  the  logtFlatore  mean  that  the  company 
may  aroid  all  thoir  contracts  unless  the  formalities  preseribed  by  the  statnte  and  tfaa  <le«d  td 
IMttUmenty  both  in  the  form  of  the  contract  and  in  the  prooais  of  saaking  it,  bare  beea  cwplied 
with.  In  support  of  the  affirmative,  it  is  said  that  the  direoton  are  agents  with  linsited  aatho. 
rity ;  that  the  contractors  have  notice  of  the  limit,  because  the  statute  confers  the  antbority 

subject  to  the  ^provisions  of  the  act  and  the  deed  of  settlement,  which  is  registered 
^7591    for  public  inspection ;  that  the  shareholders  are  the  principals,  and  that  they  have  aa 

unlimited  power  of  repudiation, — although  this  would  be  an  unlimited  powvr  to 
defiraud.  Conceding  the  impossible  supposition  that  every  contractor  has  read  and  understood 
all  these  provisions,  the  statute  relied  upon  would  have  effect,  if  these  provisions  were  brid  to 
create  a  duty  in  the  directors  and  shareholders  inter  se,  and  thus  enabling  the  company  to  aroid 
contracts  in  which  some  of  the  provisions  are  not  complied  with,  if  the  eon  tractor,  witt 
notice  of  the  provisions,  has  knowingly  combined  with  the  directors  to  omit  them,  to  the 
judice  of  the  shareholders,  as  in  the  case  of  partnership  deeds." 

His  lordship  then  observes  at  some  length  upon  the  various  provisions  in  the  statute 
the  deed,  and  also  upon  the  cases  of  Ridley  v.  The  Plymouth  Grinding  and  Baking  Company, 
t  BKoh.  711,t  Ernest  v.  NichoUs,  6  House  of  Lords  Cases  401,  Smith  r.  The  Hull  Glaas  Com- 
pany, 8  C.  B.  668  (E.  C.  L.  B.  vol.  65),  11  C.  B.  897  (E.  C.  L.  B.  voL  73),  Hill  r.  The  MaiM^csser 
und  Salford  Water  Works  Company,  2  B.  ft  Ad.  554  (E.  C.  L.  B.  vol.  22),  Horton  ».  Tba  West- 
minster Improvement  Commissioner.^,  7  Ezch.  780,t  The  Boyal  British  Bank  v.  TarqnsBd,  3 
Ellis  ft  B.  248  (E.  C.  L.  B.  vol.  85),  7  Ellis  ft  B.  327,  Agar  r.  The  Athenseum  Life  ABSsraBcs 
Society,  3  C.  B.  (N.  S.)  725  (E.  C.  L.  R.  vol.  90),  Bill  o.  The  Darenth  Valley  Railway  Coai|Mny, 
2  Hurlst.  ft  N.  305,f  and  Bargate  v.  Shortridge,  5  Honse  of  Lords  Cases  310. 

Speaking  of  Ernest  r.  Nicholls,  he  says, — "  Wo  are,  of  course,  bound  by  the  jndgmest  of  the 
House  of  Lords  in  that  case,  and  we  should  all  most  heartily  have  concurred  in  it,  the  qneatioa 
having  been  '  as  to  a  special  contract  to  do  the  very  unusual  thing  of  purchasing  by  ono  ean- 
pany  the  trade  of  another.'  Bnt  we  are  not  bound  by  the  oxtnO^^^ci^  observataons  of  aay 
poblo  and  learned  lord  delivered  in  that  assembly,  though  they  are,  no  doubt,  entitlod  to  high 
ponsideration."  And  he  concludes  this  part  of  his  judgment  thus, — '*  For  these  reaaons  and  oa 
these  authoritiei  we  think,  that,  notwithstanding  the  dicta  of  the  noble  and  leamod  lord, 
referred  to,  the  verdict  for  the  plaintiffs  on  the  pleas  of  non  est  factum,  and  that  the  defendaBts* 
company  did  not  grant  the  policies,  ought  not  to  be  disturbed.  Our  apology  for  entering  so 
much  at  length  into  those  comments  on  the  statute  and  the  authorities,  is,  to  show  oev 
for  the  two  noble  and  leamod  lords  whose  dicta  were  oited." 


■760]  *PBLLATT  v.  MARKWICK.    Jm.  27. 


The  eourt  refbsed  to  refer  an  action  vpon  bills  of  ezehaage  to  the  nsaater,  nndbr  tho  ooH^alasiy 

elanses  of  the  Common  Law  Procednro  Act»  1864. 

This  was  an  aotion  to  recover  4662.  7«.  for  principal  and  interest  doe 
upon  six  bills  of  exchange  drawn  by  the  defendant  npon  itnd  accepted  bj 
one  Alfred  Markwick. 

Upon  an  affidavit  by  the  plaintiffs  attorney,  that  he  was  informed  and 
believed  that  the  acceptor  of  the  bills  had  since  tho  date  thereof  been 
adjudged  a  bankrupt,  that  a  sniall  dividend  had  been  received  by  the 
plaintiiT  out  of  his  estate  in  respect  of  the  bills,  and  that,  on  being 
served  with  the  copy  writ  of  summons  in  this  action,  the  defendant 
admitted  having  drawn  the  bills, 

Atpland  moved  for  a  rule  calling  upon  the  defendant  to  show  cause 
why  the  case  should  not  be  referred  to  the  Master  under  the  3d  sectimi 
of  the  Common  Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125.  [Cocx- 
JSUEN,  C.  J. — ^What  is  there  to  show  that  the  matter  in  dispute  here  can- 
BOt  oonveniently  be  tried  in  the  ordinary  way  7^    The  plaintiff  is  nita* 
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rally  anxious  to  avoid  the  unnecessary  expense  and  delay  of  a  triii], 
irliere  there  can  be  nothing  in  dispute.  [Cockburn,  C.  J. — The  object 
of  the  statute  was  to  relieve  the  court  from  the  necessity  of  trying  com- 
plicated questions  of  account.]  It  is  the  practice  at  Chambers  to  make 
such  orders  in  cases  of  this  sort. 

Cockburn,  C.  J. — The  3d  section  of  the  17  &  18  Vict.  c.  125,  pro- 
vides,  that,  if  it  be  made  to  appear  to  the  satisfaction  of  the  court  or  9, 
judge  that  the  matter  in  dispute  consists  wholly  or  in  part  of  matters 
of  mere  account  which  cannot  conveniently  be  tried  in  the  "^ordi-  r^iQi 
nary  way,  it  shall  be  lawful  for  the  court  or  judge  to  refer  it  to  '- 
an  arbitrator  or  to  the  Master.  Here,  the  plaintiff  sues  the  defendant 
as  the  drawer  of  certain  bills.  It  is  not  a  matter  of  mere  account.  The 
clause  clearly  was  not  meant  to  apply  to  such  a  case. 

Williams^  J.,  and  Willes,  J.,  ooncurring,(a)  Rule  refused. 

(a)  Croirder,  J^  wu  abmit 


HELLIWELL  v.  HOBSON  and  Anothers.    Ja$^  28. 

The  court  w^iU  not  deprive  the  plaintiff  of  the  right  to  lay  his  renne  where  he  pleasei,  nnleit 
there  is  a.  manifest  preponderance  of  oonvenienoe  to  a  trial  at  the  place  to  whioh  it  is  sought 
to  change  the  Teniiew 

This  was  an  action  brought  by  the  plaintiff  against  the  defendants 
for  having  published  in  a  newspaper  called  the  Derbyshire  Advertiser, 
and   Derby,  Ashbourne,  Wirksworth,  Belper,  Uttoxeter,   and   North 
Staffordshire  Journal,  the  following  alleged  libel  against  him : — **  Mr. 
and   Mrs.  German   Reed's  entertainment,   and  the   librarian   to  the 
Mechanics*  Institute  (thereby  meaning  the  plaintiff).     On  Friday  eve- 
ning  last,  Mr.  and  Mrs.  German  Reed  gave  their  admirable  entertain- 
ment in  the  Lecture  Hall,  Derby.     The  attendance  was  satisfactory,  and 
the  performance  was  extremely  well  received.  Some  of  our  readers  may 
probably  have  remarked  that  this  entertainment  was  not  announced  in 
the  Derbyshire  Advertiser ;  and,  as  the  omission  was  equally  unjust  to 
ourselves  and  to  Mr.  and  Mrs.  Reed,  we  may  with  propriety  mention  the 
cause  of  it  here.     It  appears  (and  we  state  the  fdct  from  a  conversation 
with  Mr.  Eeed  himself)  that  Mr.  HelUwell  (meaning  the  plaintiff),  the 
librarian  to  the  Derby  Mechanics*  ^Institute,  received  instrac-  r*jM 
tions  from  Mr.  Reed  to  advertise  the  entertainment  in  the  Derby  ^ 
papers,  and  to  forward  the  usual  free  tickets  to  the  editor  of  each 
journal.     Presuming  on  his  (meaning  the  plaintiff's)  position,  and  think- 
^°g9  perhaps,  that  he  could  with  safety  gratify  a  personal  feeling  towards 
this  journal,  Mr.  Helliwell  (meaning  the  plaintiff)  disregarded  these 
orders:    the  advertisement  was   forwarded   to   the   Mercury  and   the 
Reporter,  but  neither  advertisement  nor  ticket  found  its  way  to  out 
ofiSce.     The  subject  is  only  worth  alluding  to,  in  order  to  place  profes- 
sionals who  may  intend  to  visit  Derby  on  their  guard ;  so  that  they  may 
not  in  future  be  defrauded  of  that  publicity  which  they  desire.     Mr. 
Helliwell  (meaning  the  plaintiff)  should  know,  too,  that  he  will  not  b€ 
allowed  to  pursue  with  impunity  li  similar  course  of  conduct  to  that  of 
Which  we  have  had  to  complain/' 
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The  plaintiff  havins  delivered  his  declaration,  laying  the  reniie  in 
Middlesex,  the  defendants  pleaded  not  guilty,  and  a  justification  aver- 
ring the  alleged  libel  to  be  true ;  and  now 

Archibald  moved  for  a  rule  nisi  to  change  the  venue  to  Derbyshire. 
The  motion  was  founded  upon  an  affidavit  which  stated,  that  the  newt- 
paper  in  which  the  alleged  libel  was  published  was  printed  and  published 
at  Derby,  and  that  the  principal  circulation  thereof  was  in  Derby,  and 
it  had  but  a  very  small  circulation  in  Middlesex ;  that  the  defendants 
had  at  least  five  or  more  material  witnesses  to  establish  their  defence, 
the  whole  of  whom  resided  in  Derby  or  the  neighbourhood,  and  none  of 
whom  resided  in  Middlesex,  except  Mr.  Reed,  who,  it  was  believed, 
resided  in  London,  but  was  constantly  travelling  about ;  that  the  defend- 
ants themselves,  who  would  necessarily  be  called  as  witnesses,  resided 
near  Derby ;  that  the  plaintiff  resided  at  Derby,  and  it  was  believed  all 
*76^1  ^^^  witnesses  whom  the  ^plaintiff  could  subpoena  in  support  of 
-'  his  case  resided  at  or  near  Derby,  and  that  he  had  no  material 
witness  residing  elsewhere,  unless  it  were  Mr.  Reed,  whom  the  defend- 
ants intended  to  subpoena ;  that,  if  the  cause  were  tried  in  Middlesex, 
the  expenses  would  be  at  least  80Z.  more  than  if  it  took  place  in  Derby ; 
that  the  plaintiff  was  in  very  poor  circumstances,  and  it  was  extremely 

Erobable  that  he  would  not  be  able  to  pay  the  defendants*  costs  in  ease 
e  failed  in  the  action ;  that  the  deponent  had  read  an  affidavit  of  the 
plaintiff,  in  which  he  alleged  his  belief  that  he  could  not  have  a  fair  and 
impartial  trial  in  Derby,  by  reason  of  the  prejudice  excited  against  him 
by  the  circulations  of  placards  tending  to  vilify  his  character ;  that  the 
deponent  believed  that  the  class  of  persons  likelv  to  sit  on  the  jury  at 
the  assizes  for  Derby  were  not  likely  to  be  prejudiced  against  the  plain- 
tiff, and  that  the  plaintiff  could  have  as  fair  and  impartial  a  trial  in  that 
county  as  in  Middlesex.  The  affidavit  concluded  with  a  positive  denial 
that  the  defendants  or  either  of  them  were  directly  or  indirectly  coa* 
corned  in  the  printing  or  circulation  of  the  placards  referred  to. 

Cbowoer,  J. — ^I  think  no  sufficient  ground  has  been  laid  for  changing 
the  venue  in  this  case.  The  plaintiff  had  the  right  to  lay  his  venue 
where  he  chose.  And,  from  the  circumstance  of  the  newspaper  contain- 
ing the  libel  being  published  in  Derby,  and  the  circulation  of  offensive 
tlacards  there,  the  plaintiff  might  fairly  apprehend  that  he  would  not 
ave  an  impartial  trial  there.  And  it  is  not  shown  what  witnesses  he 
may  have.  I  therefore  do  not  think  the  defendants  have  made  out  any 
case  to  entitle  them  to  a  rule.  It  should  at  least  be  made  to  appear  thai 
tiie  convenience  of  a  trial  at  Derby  greatly  preponderates. 

Rule  refused. 


♦764]  *DOYE  V.  ELEY,  a  Prisoner.    Jan.  29. 

Where  ao  ftppliealion  for  the  diseharge  of  a  prisoner,  under  the  48  O.  8,  e.  123,  on  the  graoil 
that  be  haa  been  detained  in  ezecntion  for  a  year  for  a  enm  under  202.,  is  made  before  tbs 
expiration  of  the  ten  days'  notice  mentioned  in  the  129th  mle  of  Hilary,  1853,  a  nle  bib 
only  can  be  granted. 

Heaton  moved  for  the  discharge  of  the  defendant  under  the  48  6.  S, 
c.  123,  he  having  been  detained  m  execution  at  the  suit  of  the  plaintiff 
in  this  action  for  twelve  months  for  less  than  20/.,  exclusive  of  costs,   fi 
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appeared  that  the  notice  of  the  intended  application  had  not  been  given 
until  the  26th  instant  [Willes,  J.,  referred  to  the  129th  rule  of 
Hilary,  1853,(a)  which  provides  that  "  a  rule  or  order  for  the  discharge 
of  a  prisoner  who  has  been  detained  in  execution  a  year  for  a  sum  under 
20Z.,  may  be  made  absolute  in  the  first  instance^  on  an  affidavit  of  notice 
given  ten  days  before  the  intended  application,  which  notice  may  be 
given  before  the  year  expires.'*  In  the  absence  of  a  proper  notice,  you 
can  only  have  a  rule  nisi.]  The  language  of  the  rule  is  affirmative  only: 
it  is  in  the  discretion  of  the  court. 

CocKBUBN,  C.  J. — ^We  can  only  grant  a  rule  nisi.  The  plaintiff  has 
a  right  to  expect  that  the  application  to  the  court  will  not  be  made  until 
the  11th  day. 

The  rest  of  the  court  concurring,  A  rule  nisi  was  granted.(5). 

(a)  See  IS  0.  B.  83  (E.  C.  L.  B.  toL  76).  (6)  See  the  rest  caie. 


♦HUMPHREYS  ».  HARRIET  FRANKS,  a  Prisoner.    Feb.  1.  [*765 

A  defendaat  who  haa  lain  in  prison  in  ezecntion  on  a  Jadj^ent  in  ejectment  for  more  than 
twelve  months,  is  stiU  entitled  to  be  discharged  on  motion,  under  the  48  G.  3,  o.  123,  s.  1, 
notwithstamding  the  alteration  in  the  form  of  the  proeeedings  under  the  Common  Law  Pro- 
cedure Ac-t,  1852. 

Peabcx  moved  for  a  rule  absolute  under  the  48  G.  3,  c.  123,  s.  1,'to 
discharge  the  defendant  from  custody  under  an  execution  in  an  action  of 
ejectment,  she  having  Iain  in  prison  for  more  than  twelve  months  for  the 
costs  of  an  action  of  ejectment,  amounting  to  90Z.  2«.  4d.     The  action 
had  been  commenced  since  the  coming  into  operation  of  the  Common 
Law  Procedure  Act,  1852.     The  proper  ten  days*  notice  was  given  on 
the  ISth  of  January.     He  referred  to  Doe  d.  Threlfall  v.  Ward,  2  M. 
&  W.  65,t  and  Doe  d.  Daifey  v,  Sinclair,  5  Dowl.  P.  C.  615,  to  show,  ' 
^^hat,  before  the  late  act,  a  defendant  in  custody  for  the  nominal  damages 
and  costs  in  an  action  of  ejectment  was  entitled  to  be  discharged  under 
the  act.     The  question  was  whether  the  alteration  in  the  nature  and 
form  of  the  action  of  ejectment  effected  by  the  168th  and  following  sec- 
tions of  that  act  took  the  case  out  of  the  operation  of  the  48  6.  3,  c 
123.    [Willes,  J. — The  question  is,  whether  the  language  of  the  207th 
section  of  the  Common  Law  Procedure  Act,  1852, — that  '^  the  effect  of 
a  judgment  in  an  action  of  ejectment  under  this  act,  shall  be  the  same 
as  that  of  a  judgment  in  the  action  of  ejectment  heretofore  used,'" — is 
sufficient  to  brins  the  new  form  of  proceeding  within  the  48  G.  3,  c. 
128J 

noU  showed  cause. — The  48  0.  3,  c.  123,  was  not  intended  to  apply 
to  actions  of  this  sort.  The  Ist  section  recites  that  '^  it  might  tend 
greatly  to  the  relief  of  certain  debtors  in  execution  for  small  debts,  and 
at  the  same  time  occasion  no  material  prejudice  to  trade  and  public 
credit,  if  such  debtors  should,  after  a  limited  period  of  imprisonment, 
be  allowed  the  benefit  of  a  '^'discharge  therefrom,  the  creditors  at  r^naa 
whose  suit  they  were  so  in  execution  being  at  the  same  time  autho-  ^ 
fized  to  take  out  other  writs  of  execution  against  the  land  and  goods  of 
such  debtors,  or  to  use  other  remedy  for  the  satisfacticn  of  their  debts, 
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as  if  the  persons  of  snch  debtors  had  never  been  taken  in  execution:* 
and  it  then  enacts  that  all  persons  in  execution  upon  any  judgment  for 
any  debt  or  damages  not  exceeding  20^,  exclusive  of  the  costs  recovered 
by  such  judgment,  and  who  shall  have  lain  in  prison  thereupon  for  the 
space  of  twelve  successive  calendar  months,  shall  be  forthwith  discharged 
out  of  custody  as  to  such  execution,  by  the  rule  or  order  of  the  coart 
[WiLLES,  J. — Do  you  dispute  that  that  statute  applies  to  a  jodgment  io 
ejectment  ?]  The  Court  of  Queen's  Bench  held  that  it  did  not,  m  the 
case  of  Doe  v.  Reynolds,  10  B.  &  0.  481  (E.  C.  L.  R.  vol.  21),  whew 
Lord  Tenterden  says :  "  The  object  of  the  statute  was,  to  relieve  per- 
sons in  execution  upon  a  judgment  for  a  debt  or  damages.  Here,  the 
defendant  is  in  execution  for  the  costs  of  an  ejectment.  The  object  of 
a  party  instituting  such  a  proceeding,  is,  to  recover  the  possession  of  the 
land,  and  not  any  debt  or  damages/'  [Cockbubn,  G.  J. — Ejectment 
has  repeatedly  since  that  time  been  held  to  be  within  the  48  6.  3,  e. 
123.  Then  comes  the  207th  section  of  the  15  &  16  Vict.  c.  76,  which 
says  that  the  eifect  of  a  judgment  in  ejectment  under  this  act  shall  be 
the  same  as  that  of  a  judgment  in  ejectment  was  before.]  In  Doe  d. 
Threlfall  tr.  Ward,  2  M.  &  W.  65,t  the  Court  of  Exchecjuer  held  theia- 
selves  bound  by  the  strict  letter  of  the  statute,  though  they  thought  the 
case  not  within  its  spirit.  Now,  it  is  no  longer  even  within  the  words 
of  the  statute ;  for,  no  damages  are  recovered  in  ejectment^  but  merely 
the  possession  of  the  land.  [Williams,  J. — ^Do  you  contend  that  the 
legislature,  in  passing  the  Common  Law  Procedure  Aot,  1852,  intended 


is  submitted,  cease  to  give  a  technical  effect  to  the  words  of  the  old  stir 
tute,  and  adopt  the  conclusion  of  Lord  Tenterden  in  Doe  v.  Reynolds. 
CocEBUEN,  C.  J. — I  am  of  opinion  that  the  defendant  is  entitied  to 
be  discharged  from  custody  under  the  execution  in  this  action.  It  ii 
admitted,  on  the  part  of  the  plaintiff,  that,  prior  to  the  passing  of  the 
Common  Law  Procedure  Act,  1852,  a  defendant  who  had  been  in  cus- 
tody in  execution  for  the  nominal  damages  and  costs  in  an  action  of 
ejectment  for  more  than  twelve  successive  calendar  months,  was  entitled 
to  be  discharged  by  virtue  of  the  48  6.  3,  c.  128,  s.  1.  If  the  question 
had  now  arisen  for  the  first  time,  I  nuist  confess  I  should  have  enter- 
tained considerable  doubts  whether  the  provision  in  that  statute  ought  to 
be  applied  to  an  action  of  ejectment.  But  the  law  upon  that  subject  bis 
long  since  been  settled ;  the  case  of  Doe  v.  Reynolds,  10  B.  k  C.  481 
(E.  C.  L.  B.  vol.  21),  having  been  distinctly  overruled  by  subseqoent 
decisions.  Then  comes  the  question  whether  the  Common  Law  Proce 
dure  Act,  1852,  has  in  any  way  altered  the  state  of  the  matter.  I  sm 
clearly  of  opinion  that  it  has  not.  The  207th  section  enacts  that  the 
effect  of  a  judgment  in  an  action  of  ejectment  under  that  act  shall  be 
the  same  as  that  of  a  judgment  in  an  action  of  ejectment  theretofore 
used.  There  being  this  express  provision,  that  although  the  form  of  the 
judgment  in  ejectment  is  somewhat  altered,  it  is  to  have  the  same  effect 
as  it  had  before  the  passing  of  the  act,  I  think  it  is  impossible  to  ssj 
that  the  operation  of  that  section  is  not  to  reserve  to  the  defendant  all 
*7681  ^^^  advantages  which  the  law  before  allowed  him,  and,  amongst 
-J  others,  the  right  to  claim  his  '^'discharge  iinder  the  48  0.  8^  (• 
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128.  For  these  reasons,  I  am  of  opinion  that  this  rule  ought  to  be  made 
absolute. 

WrLLiAMS,  J. — ^I  am  of  the  same  opinion.  Whatever  was  the  inten- 
tion of  the  framcrs  of  the  statute  48  G.  8,  c.  128,  its  language  was  such 
as  induced  the  courts,  after  considerable  controversy,  to  hold  that  they 
were  not  at  liberty  to  decline  to  apply  it  to  the  case  of  a  defendant  in 
execution  in  an  action  of  ejectment,  being  of  opinion  that  the  plaintiff 
did  in  that  form  of  action  recover  damages,  though  nominal.  That  being 
so,  the  question  is,  whether  the  provisions  of  the  Common  Law  Proce- 
dure Act,  1852,  was  intended  to  alter,  or  has  the  effect  of  altering,  the 
law  in  that  respect.  Now,  seeing  that  the  object  of  that  statute  was 
merely  to  alter  the  proeedurey  I  think  it  would  be  a  strong  thing  to  hold 
that  the  effect  of  it  was  to  make  a  substantive  alteration  in  the  law  in 
this  respect.  No  doubt  it  must  have  occurred  to  the  legislature  that 
points  like  this  might  arise  ;<  and  therefore,  to  obviate  inconvenience,  the 
sweeping  provision  in  s.  107  was  introduced,  that  the  effect  of  the  judg- 
ment in  ejectment  in  its  new  form  shall  be  the  same  as  the  former  judg- 
ment. Before  that  statute,  the  effect  of  a  judgment  for  the  plaintiff  in 
ejectment  was,  to  enable  the  plaintiff  to  keep  the  defendant  in  execution 
only  for  twelve  months.  To  accede  to  the  argument  of  Mr.  Hollf  would 
be  to  hold  that  the  effect  of  the  judgment  is  altered  in  a  most  material 
respect. 

WiLLBS,  J.,  concurred.  Rule  absolute. 
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pTttiiieoi  eonsisiiiig  of  »  wharf  tad  dook,  dwtUing-hooM,  wash-houM,  mod  ooart-ytrd,  were 
demised  under  a  lease  oontaining  a  eovenant  that  the  leasee,  his  ezeoators,  Ae.,  shonM  net 
erect  or  build  any  edifice  or  structure  whatsoerer  on  the  wharf  and  dock,  or  place  goods 
thereon  above  a  certain  height,  4e.,  **  nor  do  any  other  matter  or  thing  of  any  nature  ojr  kind 
whieh  might  obstruet  the  riew  of  the  rirer  from  the  White  Hart  {mblio-hoBse,  or  that  should 
grow  or  be  a  nuisance  or  annoyance  to  the  occupier  thereof,"  nor  oarry  on  a  eertmn  trade 
thereon,  ''nor  make  any  ezteinal  alteration  whatsoever  in  the  said  pretnises,  nor  any  internal 
alterations  in  tlie  said  dwelling-house  that  may  lessen  the  value  thereof,  without  the  consent 
in  writing  of  the  lessor  for  that  purpose ;"  with  a  proviso  fpr  re-entry  for  a  breach : — 

Held,  that  this  covenant  absolutely  prohibited  aU  txtemal  alteration  In  any  pa«i  of  the  demised 
premises,  and  that  the  qualiltoallon  a«  to  lessening  <'the  valae  themef"  appUed  only  to 
tniamtf  I  alterations  in  the  dwaUing-kome, 

Mere  standing  by  and  seeing  the  lessee  making  alterations  which  are  In  breach  of  his  covenaol, 
does  not  operate  as  a  waiver  on  the  part  of  the  lessor. 

Sjectment  for  a  forfeiture.  The  defendant  Davis  was  sub-lessee 
lind^r  the  plaintiff  (and  the  other  two  defendants  under  him)  of  premises 
in  Puke  Street,  Ghelsesi  held  under  %  lease  of  the  12th  of  June,  1880, 
which  contained,  amongst  others,  the  following  covenant  :^a) 

"  That  the  said  John  Francis  Berry,  his  executors,  &c.,  should  not  nor 
would  at  any  time  or  times  during  the  said  term  thereby  granted  erect 
or  build,  or  cause  to  be  erected  or  built,  any  edifice  or  structure  whatso- 
ever on  the  said  piece  or  parcel  of  land  and  dock,  or  any  part  thereof, 
thereby  demised,  whereon  formerly  stood  a  boat-house,  or  lay  or  cause 
to  be  laid  or  placed  on  the  said  land  or  dock  any  timber,  coal,  or  any 

(a)  This  is  taken  from  the  sub-lease;  but  it  was  in  the  same  terms  if  the  leaia  fVom  Pen/ 
to  Davis. 
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other  descTiption  of  merchandige  or  other  thines  which  should  at  vaj 
time  or  times  during  the  said  term  exceed  in  height  the  highest  part 
thereof,  or  any  part  thereof,  three  feet  above  the  level  in  Duke  Street 
aforesaid,  except  only  carts,  wagons,  or  other  carriages  standiog  to  load 
or  unload  on  the  said  land  or  dock,  or  enclose  the  said  land  or  dock  n 
any  time  during  the  said  term  otherwise  than  with  open  palisadoes  not 
exceeding  in  height  in  any  part  thereof  six  feet  above  the  said  level  of 
Duke  Street  aforesaid,  the  same  to  be  fixed  on  a  dwarf  wall  or  other 
*7701  f'^^^^^^^'^  ^^^  ^  exceed  the  height  *of  one  foot  above  the  lerel 
-I  of  the  said  street,  such  foundation  and  palisadoes  to  be  of  auj 
materials  the  said  John  Francis  Berry,  his  executors,  &c,  shall  think 
fit ;  nor  do  any  other  matter  or  thing  of  any  nature  or  kind  which  maj 
obstruct  the  view  of  the  river  from  the  White  Hart  public-house,  or  that 
shall  grow  or  be  a  nuisance  or  annoyance  to  the  occupier  or  occnpien 
thereof;  nor  use  the  said  demised  premise^,  or  any  part  thereof,  for  the 
purpose  of  carrying  on  therein  the  trade  or  business  of  an  undertaker 
and  carpenter,  or  either  of  them,  nor  raise  the  roof  of  the  wash-hooM 
belonging  to  the  said  premises  above  the  present  height  thereof^  nor 
make  any  external  alteration  whatsoever  in  the  said  premises,  nor  anj 
internal  alterations  in  the  said  dwelling-house,  thtU  may  ItMMen  the  vclki 
tJiereoff  without  the  consent  in  writing  of  the  said  John  Davis,  his  ez^ 
outers,  &c.,  for  that  purpose."  And  there  was  a  proviso  for  re-entry  if 
the  rent  should  be  in  arrear  twenty  days,  "  or  if  any  breach  or  faihre 
should  happen  to  be  made  in  any  or  eitner  of  the  covenants,  &c.,  on  the 
part  of  Berry,  his  executors,"  &c. 

The  cause  was  tried  before  Growder,  J.,  at  the  sittings  at  Westminster 
after  last  Trinity  Term.  The  premises  in  question  consisted  of  a  dwell- 
ing-house and  offices  and  a  small  piece  of  land  or  wharf  and  dock  abot^ 
ting  on  the  Thames,  opposite  a  public-house  called  The  White  Hail 
The  alleged  ground  of  forfeiture  was,  that  the  defendants  had  made 
alterations  in  the  premises  in  contravention  of  the  above  covenant,^/ 
raising  the  river  wall  three  feet,  removing  the  coping  and  iron  railing 
therefrom,  and  placine  thereon  a  piece  of  timber  about  a  foot  thick,  and 
raising  the  level  of  the  wharf  three  feet, — and  had  created  a  nuisance 
thereon  by  making  the  wharf  a  receptacle  for  manure.  There  was  con- 
flicting evidence  as  to  the  nuisance,  and  also  as  to  whether  or  not  the 
*771']  ^^^^^^^^^^  (which  consisted,  amongst  '^'others,  of  raisiiig  the 
-I  river  wall  and  the  level  of  the  wharf,  and  also  the  roof  of  the 
wash-house),  were  improvements :  and  these  questions  were  disposed  of 
by  the  jury  finding  in  the  negative  as  to  the  former,  and  in  the  affirms- 
live  as  to  die  latter. 

It  appeared,  that,  whilst  the  alterations  were  going  on,  the  pltintif 
was  repeatedly  on  the  premise,  near  which  he  resided,  that  he  resdoTtf 
the  covenant  to  Davis  and  told  him  he  could  not  without  a  written  license 
do  what  he  was  doing,  but  did  not  further  complain. 

This  was  relied  on  for  the  defendants  as  a  waiver  of  the  alleged  (w- 
feiture :  and  it  was  contended  that  the  words,  "  that  may  lessen  the 
value  thereof,"  applied  to  and  overrode  the  whole  of  the  covenant  ss  to 
the  alterations,  and  consequently  that,  the  jury  having  negatived  the 
lessening  of  the  value,  there  was  no  breach  of  the  covenant. 

On  the  other  hand,  it  was  insisted  that  those  words  of  qualification 
applied  only    s  the  internal  alterations, — that  the  covenant  wholly  ifi" 
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terdicted  the  making  of  external  alteration,  and  the  making  of  snch 
internal  alterations  as  might  lessen  the  value  of  the  premises. 

The  learned  judge  was  of  opinion  that  this  was  the  true  construction 
of  the  covenant :  but,  the  jury  having  found  that  there  was  a  waiver,  a 
▼erdi<,t  was  entered  for  the  defendants,  with  leave  to  the  plaintiff  to 
XDOve :  and  leave  was  also  reserved  to  the  defendants  to  move  as  to  the 
construction  of  the  covenant. 

Athertonj  Q.  0.,  in  Michaelmas  Term  last,  accordingly  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  plaintiff ''  on  the  ground  that  there  was  no 
evidence  to  go  to  the  jury  of  the  plaintiff  having  waived  the  breach  of 
the  covenant  not  to  make  external  alterations  in  the  demised  premises, 
— the  defendants  to  be  at  liberty,  on  *the  argument  of  the  rule,  ri^rj^rn 
to  contend  that  the  covenant  was  not  shown  to  have  been  broken  ^ 
and  therefore  no  forfeiture  was  shown,  on  the  ground  that  the  terms  as 
to  alterations  lessening  the  value  applies  to  external  alterations." 

Montague  Smithy  Q.  C,  Hugh  Hill^  Q.  C,  and  Cleave,  showed  cause. — 
There  was  no  breach  of  the  covenant  in  question.     There  is  first  an 
absolute  covenant  against  the  erection  of  any  edifice  or  structure,  how- 
ever valuable  or  costly,  on  any  part  of  the  wharf  or  dock,  or  the  doing 
anything  to  obstruct  the  view  of  the  river  from  the  White  Hart  public- 
house.     [CocKBURN,  C.  J. — If  "  premises"  includes  the  wharf,  none  of 
theBe  covenants  would  be  necessary.]     Certainly  not.     The  court  will, 
if  possible,  put  a  consistent  and  harmonious  construction  upon  the  whole 
instrument.     The  covenant  then  goes  on,  '^  nor  raise  the  roof  of  the 
wash-house  belonging  to  the  said  premises  above  the  present  height 
thereof,  nor  make  any  external  alteration  whatsoever  in  the  said  pre- 
mises, nor  any  internal  alterations  in  the  said  dwelling-house,  that  mav 
lessen  tlie  value  thereof,  without  the  consent  in  writing  of  the  lessor. 
The  construction  sought  to  be  put  upon  this  covenant  on  the  part  of  the 
plaintiff,  is,  that  it  is  an  absolute  covenant  against  extemcU  alteration, 
and  a  qualified  covenant  against  such  internal  alterations  as  may  lessen 
the  value  of  the  premises.     This,  it  is  submitted,  is  not  the  fair  and 
natural  meaning  of  the  covenant,  which  is  entire  and  all  contained  in 
one  sentence :  "  thereof"  refers,  not  to  the  dwelling-house  only,  but  to 
the  whole  subject-matter  of  the  demise.     The  prohibition  as  to  the  river 
frontage  in  the  other  part  of  the  covenant  shows  that  this  is  the  true 
construction.    [Cockburn,  C.  J. — There  cannot  be  "  internal"  alterations 
in  a  wharf."]    Certain  things  which  are  absolutely  prohibited  are  speci- 
fied: *and  then  that  which  the  lessee  mag  do  is  to  be  subject  to  the  r^itiriro 
qualification  that  they  shall  be  such  things  as  may  not  lessen  the   *• 
value  of  the  premises.     There  is  nothing  unreasonable  in  this  view:  and, 
if  the  construction  be  doubtful  or  the  language  ambiguous,  the  court  will 
rather  lean  against  a  forfeiture.     As  to  the  waiver, — in  the  absence  of 
evidence  of  any  substantive  act  done  by  the  lessor,  such  as  the  accept- 
ance of  rent,  it  must  be  conceded  tl.at  the  case  is  not  free  from  di£Bculty. 
There  are,  however,  cases  in  equity  where  a  landlord,  having,  with  know- 
ledge of  the  forfeiture,  encouraged  the  tenant  to  lay  out  money  on  the 
premises,  has  been  precluded  from  taking  advantage  of  the  forfeiture. 
Here,  the  evidence  was,  that  the  plaintii^  who  resided  on  the  spot,  was 

con- 
Can 
orally 
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irould  not  ?]  His  assent  given  orally  after  the  alterations  had  been 
made,  uroula,  it  is  submitted,  have  operated  a  waiver.  In  Doe  d.  Shep> 
nard  v.  Allen,  3  Taunt.  78,  where  a  question  of  this  sort  arose,  Sir  J. 
Mansfield  says, — ''  It  was  suggested  that  a  great  deal  of  money  bad  been 
laid  out  by  the  defendant  in  sdtering  and  improving  these  premises;  that 
was  not  merely  a  circumstance  for  the  consideration  of  a  court  of  eqoitj: 
if  the  plaintiff  lay  by  and  saw  that  laid  out,  it  was  a  strong  circumsUnce 
from  which  a  jury  might  imply  consent  to  the  alteration."  [^Williams,  J. 
— The  decision  there  was,  that  some  positive  act  of  waiver  is  necessary : 
and  Heath,  J.,  says:  ''There  are  a  great  many  cases  in  the  old  books, 
where  it  is  held  that  a  mere  knowledge  and  acquiescence  in  an  act  con- 
stituting a  forfeiture,  does  not  amount  to  a  waiver.]  In  Doe  d.  Knight 
«.  Rowe,  R.  &  M.  343  (E.  C.  L.  R.  vol.  21),  which  was  an  ejectment  on 
*7741  ^  f<^ff*siture  for  oreach  of  covenant  in  a  lease  wherein  *the  lesaee 

-I  covenanted  to  insure  in  the  joint  names  of  himself  and  the  lessor, 
and  in  two-thirds  of  the  value  of  the  premises  demised, — it  appeared, 
that  the  lessee  had  insured  in  his  own  name  only,  and,  as  contended,  to 
a  less  amount  than  two-thirds  of  the  value  of  the  premises ;  that  both 
parts  of  the  lease  remained  in  the  possession  of  the  lessor,  and  sd 
abstract  only  had  been  delivered  by  him  to  the  lessee,  which  contained 
no  mention  that  the  insurance  was  to  be  in  the  joint  names,  though  it 
stated  that  the  insurance  was  to  be  in  two-thirds  of  the  value  of  the 
premises ;  and  that  the  lessor  of  the  plaintiff  had  previously  insured  the 
premises  at  the  same  sum  as  the  defendant  had :  and  it  was  held  hj 
Abbott,  C.  J.,  that  the  conduct  of  the  lessor  being  such  as  to  mduce  a 
reasonable  and  cautious  man  to  conclude  he  was  doing  all  that  was  oece^- 
sary  or  required  of  him  by  insuring  in  his  own  name  and  to  the  amount 
insured,  he  could  not  recover  for  a  forfeiture,  though  there  was  do  dis- 
pensation or  release  from  the  covenant. 

Atherton^  Q.  C,  and  Cook  Evann^  in  support  of  the  rule. — ^The  pre- 
mises demised  are  described  in  the  lease  as  '^  wharf,  dwelling-hoose, 
wash-house,  and  court-yard."  There  appears  to  have  been  a  strong 
desire  on  the  part  of  the  lessor  to  prevent  all  interference  with  the  appear- 
ance of  the  outside  of  the  premises :  and  this  may  account  for  the  redun- 
dant expressions  found  in  the  covenant.  It  begins  with  an  absolute  and 
unqualified  prohibition  to  erect  any  edifice  or  structure  whatsoever  on  the 
piece  of  ground  on  which  the  boat-house  formerly  stood.  Then  we  come 
to  that  part  which  forbids  even  a  temporary  encumbrance  or  interference 
with  the  outside  of  the  premises, — ''  or  lay  or  cause  to  be  laid  or  placed 
on  the  said  land  or  dock  any  timber,  coal,  or  any  other  description  of 
^Y75-|  merchandise  or  other  things  *which  should  at  any  time  during  the 

-^  term  exceed  in  height  three  feet  above  the  level  in  Duke  Street," 
except  carts,  &;c.,  standing  to  load  or  unload ;  ^'or  enclose  the  said  land 
or  dock  at  any  time  during  the  term  otherwise  than  with  open  palisadoev 
not  exceeding  in  height  six  feet  above  the  level  of  Duke  Street,*'  &c. 
Having  thus  particularly  specified  what  was  more  immediately  within 
their  minds,  the  parties  then  go  on  with  more  general  words,  which  might 
of  themselves  have  covered  all  that  the  former  portions  of  the  coTenant 
pointed  at, — "  nor  do  any  other  matter  or  thing  of  any  nature  or  kind 
which  may  obstruct  the  view  of  the  river  from  the  White  Hart  pnhlic- 
house,  or  that  shall  grow  or  be  a  nuisance  or  annoyance  to  the  occapier 
or  occupiers  thereof."  Then  comes  that  part  of  the  covenant  unon  whieb 
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the  question  more  immediately  arises, — "  nor  raise  the  roof  of  the  wash- 
house  belonging  to  the  said .  premises  above  the  present  height  thereof, 
nor  make  any  external  alteration  whatsoever  in  the  said  premi%eSy  nor  any 
internal  alterations  in  the  said  dwelling-house  that  may  lessen  the  value 
thereof^  without  the  consent  in  writing  of  the  lessors  for  that  purpose." 
The  fair  construction  of  that  covenant  manifestly  is,  that  no  external 
alterations  shall  be  made,  whatever  may  be  their  effect  upon  the  value 
of  the  premises ;  and  no  internal  alterations  in  the  dwelling-house,  that 
might  lessen  its  value,  without  the  consent  in  writing  of  the  lessor.  This, 
it  is  submitted,  is  giving  to  the  word  "  whatsoever"  its  legal  and  proper 
signification, — kind  and  consequences;  reading  the  covenant  thus  ''noi 
make  any  external  alteration  in  the  premises  of  any  kind  or  whatever  its 
consequences,  nor  any  internal  alterations  in  the  dwelling-house  that  may 
lessen  the  value  thereof,  without  the  consent  in  writing  of  the  lessor.'* 
[CocKBURN,  C.  J. — Must  we  not  read  "external"  in  opposition  to  "in- 
ternal?*' It  can  only  apply  to  something  which  has  an  '^'outside  r^^'T/i 
and  an  inside.  Williams,  J. — It  would  have  been  quite  clear,  l 
if  the  latter  part  of  the  sentence  had  been  put  first.]  As  to  the  alleged 
waiver,  there  clearly  was  no  evidence  to  sustain  that.  [Cockburn,  G. 
J. — You  need  not  trouble  yourself  as  to  that.] 

CocKBURN,  C.  J. — I  am  of  opinion  that  the  rule  to  enter  a  verdict  for 
the  plaintiff  should  be  made  absolute.  The  covenant  is  drawn  in  language 
so  ambiguous  and  confused  as  to  render  it  a  matter  of  great  difficulty  to 
know  what  construction  to  put  upon  it.     But,  upon  the  whole,  I  think  a 
forfeiture  has  been  established,  on  this  ground : — I  do  not  agree  that  the 
alterations  which  shall  not  diminish  the  value  were  intended  to  apply  to 
external  alterations ;  for,  according  to  the  ordinary  rule  of  grammatical 
construction,  the  word  "thereof"  must  apply  to  the  last  antecedent, 
which  would  confine  it  to  internal  alterations  in  the  dwelling-house.     It 
seems  to  me  that  the  language  of  the  entire  covenant  is  more  consistent 
with  that  construction  than  the  other :  there  shall  be  no  external  alter- 
ation whatsoever  in  the  premises  (whether  it  may  lessen  or  increase  their 
value),  and  no  internal  alterations  in  the  dwelling-house  that  may  lessen 
its  value,  without  the  consent  in  writing  of  the  lessor.     My  only  doubt 
arises  from  the  difficulty  of  giving  any  sensible  construction  to  the  words 
external  and  internal  as  applicable  to  a  thing  which  is  not  susceptible  of 
internal  alterations.     "  The  premises,"  properly  speaking,  are  the  de- 
mised premises,  which  incluaes  the  whole.     I  do  not,  however,  think 
it  right  to  stand  out  against  the  opinions  of  my  learned  Brothers,  and 
therefore  I  think  the  rule  should  be  made  absolute. 

Williams,  J. — I  am  of  the  same  opinion.  I  must  confess  I  have 
entertained  considerable  doubt  during  the  course  of  the  argument :  but, 
upon  the  whole,  I  think  the  alterations  here  were  external  within  the 
meaning  *of  the  covenant.  At  first  I  was  inclined  to  think  that  rmnj^ 
this  part  of  the  covenant  was  intended  to  apply  to  that  portion  ^ 
of  the  premises  which  had  an  outside  and  an  inside.  But  I  have  come 
to  the  conclusion  that  the  word  "external"  was  meant  to  apply  to  every- 
thing external  to  the  house,  or,  as  it  is  popularly  called,  "out  of  doors." 
The  arises  the  second  question,  whether  the  words  "  that  may  lessen  the 
value  thereof"  were  intended  as  a  qualification  of  the  former  part  of  the 
covenant.  I  think  they  were  not.  External  alterations  are  absolutely 
prohibited  by  the  word  "  whatsoever :"  but  that  word  is  not  implied  to 
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the  internal  alterations,  and  therefore  they  were  not  meant  to  be  in  tht 
8ame  category.  What,  then,  are  they  to  be?  Such  as  do  not  lessen  the 
value  of  the  dwelling-house.  If  so,  the  expression  is,  so  to  say,  exhaosted, 
and  cannot  be  applied  to  the  preceding  part  of  the  sentence.  The  en- 
dent  intention  of  the  parties  was,  that  the  outside  of  the  premises  should 
be  left  as  it  was.  As  to  the  alleged  waiver, — mere  lying  b j  will  not  do ; 
there  must  be  some  positive  act  of  waiver. 

Orowder,  J. — I  also  think  the  covenant  has  been  broken,  and,  there- 
fore, that  there  has  been  a  forfeiture.  The  first  view  thrown  out  was, 
that  the  word  ^^  external'*  was  apparently  used  in  contradistinctioD  to 
^^  internal."  I  think,  however,  upon  consideration,  that  it  clearly  means 
external  to  the  building  which  is  let  as  part  of  the  premises, — ^all  that  is 
outside  the  house  is  external.  I  therefore  think  there  would  have  been 
a  breach  as  to  that.  Any  alteration  in  the  said  premises,  must  be  in  the 
demised  premises, — the  whole  of  the  premises  comprised  in  the  lease. 
The  main  question  is,  whether,  to  constitute  a  breach,  the  alteration  most 
be  one  that  lessens  the  value  of  the  premises :  and  that  depends  upon 
the  proper  construction  of  the  words  of  the  covenant.  The  language  is 
i^nno-i  no  *doubt  very  loose.  Assuming  my  former  construction  to  be 
-■  correct,  that  external  means  all  that  is  not  within  the  four  walls 
of  the  house,  all  the  earlier  prohibitions  would  be  covered  by  the  words 
<<  nor  make  any  external  alteration  whatsoever."  But,  after  those  par- 
ticular prohibitions,  there  come  these  general  words, — '^  nor  do  any  other 
matter  or  thing  of  any  nature  or  kind  which  may  obstruct  the  view  of 
the  river  from  the  White  Hart  public-house,  or  that  shall  grow  or  be  a 
nuisance  or  annoyance  to  the  occupier  or  occupiers  thereof.'*  Then 
comes  a  prohibition  to  carry  on  particular  trades ;  and  then  follow  these 
words, — **  nor  raise  the  roof  of  the  wash-house  belonging  to  the  said 
premises  above  the  present  height  thereof;  nor  make  any  external  alter- 
ations whatsoever  in  the  said  premises,  nor  any  internal  alterations  in 
the  said  dwelling-house  that  may  lessen  the  value  thereof j  without  the 
consent  in  writing  of  the  lessor  for  that  purpose."  To  insure  the  absolute 
prohibition  of  every  alteration  external  to  the  house,  the  very  strong 
expression  ^^  whatsoever,"  is  used.  According  to  the  strict  grammatical 
construction  of  the  sentence,  the  word  thereof  in  the  latter  part  of  the 
last  covenant  can  only  apply  to  the  last  antecedent.  Upon  the  best  con- 
sideration, therefore,  that  I  can  bring  to  the  matter,  it  seems  to  me  that 
all  external  alterations  are  absolutely  and  entirely  prohibited,  and  that, 
to  make  such  alterations  a  breach  of  the  covenant,  it  is  not  necessaiy 
that  they  should  diminish  the  value  of  the  premises.  As  to  the  waiver, 
there  clearly  is  no  ground  for  suggesting  that  what  was  done  by  the 
plaintiff  amounted  to  a  waiver. 

WiLLBS,  J. — I  did  not  hear  the  whole  of  the  argument:  but,  as  far  as 
I  have  been  able  to  form  an  opinion  from  what  I  have  heard,  I  entireij 
agree  with  the  rest  of  the  court.  Rule  absolute. 
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Jb  «a  aotioB  upon  «  eoiitra0tTor.tfaiefappl7  of .«  Mrtain  quantity. of  ooals  dniing  a  period  of 
aix  nsonilti,  two  broaolios  were  aMig:iied^ — ftnU  thai  tlie  defendanto  nftued  to  take  the  stipu- 
lated cioantity  of  eoalS) — Meondly,  that  thej  omitted  to  jtay  for  thoee  which  they  had  reeeiyed 
in  the  nuuiner  provided  for  by  the  afreement»  tIs^  by  billB  at  three  monthi  from  the  Ist  and 
14th  of  eaeh  month. 

The  defendants  having  obtained  a  jndgeff  order  allowlng*th0mlo  addiiwo  pleaa,  to  the  follow- 
.ixkg  effect, — "1.  0»  ^uUohle  ffromndt,  that»  dnri^g  the  said  six  monthSy  a  dispute  arose 
between  the  plaintiff  and  the  defendants,  said,  after  the.li^pse  of  the  said  six  months,  it  was 
agreed  that  sueh  dispute  should  be  •settled,  and.  that  defendants  should  take  as  many  cargoes 
as  remained  untaken,  and  that  plaintiff  should  allow  defendants  for  any  quantity  of  smdU 
eoals  in  such  eargoes  exceeding  six  per  oent.,  and  tkaiiiha  agr^nMni  in  ikU  pha  m^ntiotud 
fskouid  be  aeetpied  w  satH/oolioa  ^  the  said  brtaeh  of  cmUroipt,  and  that  defendants  were 
always  ready  and  willhig  to  perform  the  said  agreement.  2.  On  equitable  grounds,  that, 
after  the  said  cargoes  in  the  seeond  breach  mentioned  were  supplied,  and  after  the  breaches, 
acoonnts  were  had  and  stated,  and  on  such  aeeounting  a  sum  was  agreed  upon  as  the  sum  te 
be  pajd  to  the  plaintiff  after  deducting  the  eums  due  Arom  the  plaintiff  to  defendants,  and 
that  plaintiff  should  take  bills  of  exefaange  for  the  anovnts  ao  igreed  upon,  aikd  that  deleod- 
ants  delivered  bills  of  exchange,  and  paid  the  bills,  so  given," — 

-The  court,  on  motion,  varied  the  order,  by  allowing  the  defendants  to  plead  the  first  of  the 
two  pleas,  striking  out  '*  on  eqniiahh  ^rottndt," — and  to  plead  another  plea  in  the  same  form 
on  equitable  grounds,  omitting  the  jdlegation  ib»  to  ike  ocecplanes  in  eaUe/aetion,  and  direct- 
ing that  the  secoikd  plea  on  equitable  grounds  should  remain^ — ^the  plaintiff  to  be  at  liberty 
to  reply  or  demur. 

This  ivas  so  aetion  upon  a  special  agreement. 
The  fi  rst  count  of  the  declaration  stated  that  the  ddendants,  on  tba 
1st  of  October,  1855,  in  consideration  that  the  plaintiff  would  appoint 
^hem  sole  agents  of  the  plaintiff  for  the  sale  of  ooals  at  the  ports  of  Aid- 
borpugh,  Woodbridge,  Harwich,  Manningtreeor  Mistley,  Ipswich,  Col- 
chester, and  Maldon,  and  upon  all  coals  the  plaintiff  might  supply  tf> 
any  vessels  coming  to  either  of  the  above-named  ports  the  plaintiff  would 
allow  the  defendants  a  commission  of  1$.  6d.  per  chaldron,  and  that  the 
plaintiff  would  supply  the  defendants  with  such  coals  as  the  defendants 
required  within  the  then  present  month  of  October,  at  24«.  per  chaldron^ 
and  for  such  coals  as  the  defendants  might  require  during  the  six  months 
then  next  following,  that  is,  from  the  1st  of  November,  1855,  to  the  80tdi 
of  April,  1856,  and  would  charge  the  defendants  24«.  Qd,  per  chaldron^ 
the  coals  to  be  Montague  Walls  find,  shipped  in  good  condition,  and  thie 
ingrain  warranted  six  per  cent., — ^the  defendants  undertook  and  pro^ 
mised  the  plaintiff,  that,  during  the  said  time,  tbey  the  defendants  would 
take  upon  an  average  not  ^less  than. two  cargoes  of  coals  per  r^croA 
week  from  the  phtmttff,  and  that  they  would  not  bind  the  pkinr  ^  ^ 
tiff  to  supply  more  than  >four  cargoes  per  week ;  and  that  they  the 
defendants  would  pay,  by  their  acceptance  at  three  months  from  the  Ist 
and  14th  of  each  month,  for  all  cargoes  shipped  at  such  dates:  Aver- 
ment, that  the  plaintiff  did  all  things  necessary  on  his  part  to  entitle 
him  to  have  the  promise  and  agreement  performed  by  the  defeadants 
on  their  part  and  behalf,  and  was  ready  and  willing  te  deliver  to  the 
defendants  the  said  coals  according  to  the  terms  of  the  i^greement: 
Tet  the  defendants,  not  regarding  their  -said  promise  and  agreatnent, 
did  not  nor  would  take  upon  an  average  two  cargoes  of  coals  per  week 
from  the  plaintiff,  from  the  Ist  of  November,  1855,  to»lke  80th  of  April, 
1866,  but  wholly  omitted,'neglected,  and  refused  t»4oso;  •wberebr  ni 
by  means  whereof  the  i^hitiitiff  leet  the  aale  of  a  larfe^quaatity  of  coal, 
to  wit,  forty  cargoes,  which  he  inight  and -would  have  edMiwise  soil 
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and  disposed  of  at  a  greater  profit,  and  was  also  depriyed,  prevented, 
and  hindered  from  receiving  and  having  of  and  from  the  defendants  tbe 
price  and  value  of  the  said  cargoes  of  coals,  and  hy  means  of  the  said 
several  premises  the  plaintiff  had  lost  and  been  deprived  of  great  giins 
and  profits  which  he  otherwise  would  have  had  and  received,  and  had 
been  put  to  great  costs,  charges,  and  expenses  in  raising  and  getting  the 
coals  for  the  defendants,  which  coals  the  defendants  had  omitted  aod 
refused  to  take  and  receive,  and  thereby  the  plaintiff  had  lost  such  costs, 
charges,  and  expenses,  and  the  plaintiff  had  by  means  of  the  premises 
lost  the  sale  of  the  coals :  And  for  a  further  breach  of  the  said  agree^ 
ment,  the  plaintiff  averred,  that,  although  he  the  plaintiff  shipped  four 
cargoes  of  coals  according  to  the  terms  of  the  said  agreement  for  the 
defendants,  and  although  the  time  for  pajrment  for  the  said  four  cargoes 
of  coals  had  elapsed  "^and  passed  before  the  commencement  of 
the  suit,  and  although  the  plaintiff  was  ready  and  willing  to 
accept  and  take  the  defendants'  said  acceptance  at  three  months  for  the 
said  cargoes  of  coal,  yet  the  defendants  wholly  omitted,  neglected,  and 
refused  to  give  the  plaintiff  their  acceptance  at  three  months  in  payment 
of  the  said  cargoes  of  coals  according  to  their  said  agreement. 

There  were  also  cfbunts  for  goods  sold,  money  paid,  and  money  found 
due  on  accounts  stated. 

The  defendants  pleaded, — ^Grst  fto  the  first  count),  that  they  did  not 
promise  as  alleged,^«eoondly  (to  tne  first  count),  that,  after  the  making 
the  contract  and  promise  in  tne  first  count  mentioned,  and  before  any 
breach  or  non-performance  thereof  by  the  defendants,  and  before  the 
commencement  of  the  suit,  it  was  mutually  agreed  by  and  between  the 
plaintiff  and  the  defendants  that  the  said  contract  and  promise  sUbnld 
then  be,  and  the  same  then  was,  wholly  rescinded  and  abandoned  accord- 
ingly,— thirdly  (to  the  first  breach),  that  the  plaintiff  was  not  ready  and 
willing  to  deliver  to  the  defendants  the  said  coals  according  to  the  terms 
of  the  said  agreement,  as  alleged, — fourthly,  a  traverse  of  the  first  breach, 
— fifthly  (to  the  second  breach),  that  the  plaintiff  did  not  ship  the  said 
four  cargoes  of  coals,  or  any  part  thereof,  according  to  the  terms  of  the 

.said  agreement,  for  the  defendants  as  alleged, — sixthly  (to  the  second 
breach),  that  they  did  from  time  to  time  and  at  all  times  pay,  by  their 
acceptance  at  three  months  from  the  1st  and  14th  of  each  month,  for 
all  cargoes  of  coak  shipped  at  such  dates  by  the  plaintiff,  according  to 
their  said  arreement, — seventhly  (as  to  the  indebitatus  counts),  except 
as  to  682.  o«.  2(2.,  parcel  of  the  moneys  claimed,  never  indebted, — 
eighthly,  except  as  in  the  seventh  plea  excepted,  payment  before  action, 
—ninthly,  payment  into  court  of  682.  8s.  2d. 

*7821       ^^^  having  been  joined  and  taken  upon  these  pleas,  *tbe 

-I  cause  went  down  for  trial  at  the  last  Summer  Assizes  at  Durham, 

the  commission  day  being  the  21st  of  July.     On  the  22d,  the  plaintiffs 

•  attorney  was  served  with  a  summons  calling  upon  the  plaintiff  to  show 
cause  why  the  defendants  should  not  be  at  liberty  to  amend  by  adding 

.  the  pleas  stated  in  the  accompanying  abstract.  The  abstract  referred 
to  was  as  follows : — 

"  1.  Plea  on  equitable  jrrouiub,— defendants  say,  that,  during  the  said 

.  six  months,  a  dispute  arose  between  the  plaintiff  and  the  defendants, 

.  and  after  the  lapse  of  the  said  six  months  it  was  agreed  that  such  dispute 
should  be  settled,  and  that  the  defendants  should  take  as  many  cargoes 
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as  remained  untaken,  and  that  plaintiff  should  allow  defendants  for  any 
quantity  of  small  coal  in  such  cargoes  exceeding  six  per  cent.,  and  that 
the  agreement  in  thi»  plea  mentioned  should  be  accepted  in  satisfaction 
of  such  breach  of  dontract^  and  that  defendants  were  always  ready  and 
willing  to  perform  the  said  agreement 

'^  2.  Second  plea  on  equitable  grounds, — defendants  say,  that,  after 
the  said  cargoes  in  the  second  breach  mentioned  were  supplied,  and  after 
the  breaches,  accounts  were  had  and  stated,  and  on  such  accounting  a 
sum  was  agreed  upon  as  the  sum  to  be  paid  to  plaintiff  after  deducting 
the  sums  due  from  the  plaintiff  to  the  defendants,  and  that  plaintiff 
should  take  bills  of  exchange  for  the  amounts  so  agreed  upon,  and  that 
defendants  delivered  bills  of  exchange,  and  paid  the  bills  so  giyen." 

This  summons  was  attended  by  counsel  before  Channell,  S.,  at  Dur- 
ham, when  he  directed  the  application  to  be  renewed  at  the  trial.  The 
cause  was  ultimately  made  a  remanet. 

On  the  12th  of  September,  a  second  summons  was  taken  out,  calling 
on  the  plaintiff  to  show  cause  why  the  defendants  should  not  be  at  liberty 
to  amend,  by  adding  the  pleas  before  proposed,  and  also  a  third  to 
*the  effect  that  the  agreement  was  an  agreement  for  the  sale  of  r^it^oo 
coals  iy  measure^  contrary  to  the  statute  5  &  6  W.  4,  c.  68.         ^ 

The  learned  Baron  refused  to  allow  the  defendants  to  plead  the  last 
proposed  plea,  unless  they  would  plead  it  alone ;  and  ultimately  he  made 
an  order  for  the  other  two  pleas  to  be  added,  and  also  a  third,  increasing 
the  amount  of  money  paid  into  court.  The  order,  which  was  dated  the 
2d  of  December  last,  was  as  follows : — 

^^  Upon  hearing  counsel  on  both  sides,  I  do  order  that  the  defendants 
be  at  liberty  to  amend  the  pleas  herein,  by  adding  those  specified  in  the 
abstract  or  statement  annexed,  the  plaintiff  being  at  liberty,  if  he  shall 
think  fit,  to  reply  and  demur  to  each  of  the  added  pleas ;  that  the  defend- 
ants be  at  liberty  to  pay  money  into  court ;  and,  should  he  do  so,  the 
plaintiff  may  take  same  out  of  court  in  settlement  of  the  action,  in 
which  case  we  plaintiff  to  be  entitled  to  all  costs  up  to  paying  the  addi- 
tional money  into  court.     Oounsers  fees  to  be  allowed  in  costs." 

Sugh  HiUy  on  a  former  day  in  this  term,  moved  for  a  rule  calling 
upon  the  defendants  to  show  cause  why  the  above  order  should  not  be 
rescinded  or  varied.  The  first  of  the  proposed  pleas  is  clearly  a  bad 
one.  [Williams,  J. — ^As  a  legal  plea,  it  is  clearly  bad,  as  being  an 
accord  without  satisfaction.]  u,  is  equally  bad  as  an  equitable  plea :  it 
is  evidently  designed  to  embarrass  the  plaintiff.  An  equitable  defence 
under  the  17  k  18  Vict.  c.  125,  s.  88,  is  admissible  only  where  it  sets 
up  matter  in  respect  of  which  a  court  of  equity  would  have  granted 
relief  unconditionally:  Mines  Royal  Societies  t;.  Masnay,  10  Exch. 
489  ;t  Steele  v.  Haddock,  10  Exch.  648  ;t  Teede  i^.  Johnson,  11  Exch. 
^  840  ;t  Wodehouse  v.  Farebrother,  5  Ellis  &  B.  277  (E.  C.  L.  R.  vol.  85); 
Wood  V.  The  Copper-Miners  Company,  17  C.  B.  661  (E.  C.  L.  R.  vol. 
84) ;  Vorley  v.  *Barrett,  1  C.  B.  N.  S.  225  (E.  C.  L.  R.  vol.  .^^oa 
87);  Flight  v.  Gray,  anti  820.  If  the  defendants  here  had  l 
applied  to  a  court  of  equity  for  an  absolute  perpetual  injunction,  the 
court  would  not  have  granted  it  without  compellmg  them  to  perform 
their  agreement.  [Cookburn,  C.  J. — What  is  the  objection  to  the 
second  of  the  proposed  pleas?!  It  sets  up  no  ground  of  defence  in 
equity:  if  good  at  aU,  it  cooldonly  be  as  a  legal  defence.    Then,  the 
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order  makes  no  proviciioti  for  the  colits.    *[|CKOln>Bli,  J. — 'ithiit  H  m  mere 
accidental  omission.] 

Manuiy^  Q.  C,  and  T.  if(me%^  now  showed  twA%  dnbrnftthig  'tint  the 

Sroposed  pleas  raised  fair  and  Ibonfi  fide  defences,  and  irenre  stich  as  the 
efendants  ought  not  to  be  precluded  from  putting  on  'the  i^cord. 

Hugh  Hilly  Q.  C,  and  Unfhank^  fc  support  of  the  rule. — The  clefend- 
ants  should,  as  to  the  first  plea,  be  ptit  to  th^ir  election  *io  strike  out 
either  the  words  "on  equitable  grounds/'  and  SO  make  it  a  plea  of 
accord  and  satisfaction  at  law,  or  to  strike  but  the  Words  "^  tMt  the 
agreement  in  this  plea  mentioned  shdtlld 'be  aCcidpted 'in  shtteihcCion  of 
such  breach  of  contract."  [CltowD^R,  i. — bow  is  the  plaintiHf  prpju- 
diced  by  the  words  "on  'equitable  grounds"  being  left ?j  If  the  tiew 
agreement  wais  accepted  in  satisfactidn  of  the 'bre)i(;h,  there  cdh  be  no 
necessity  for  those  words :  and,  if  'they  fielmain,  it  will  be  said  that  the 
accord  is  no  part  of  the  equitable  defence,  aind  therefore  lieed  not  be 
proved,  inasmuch  as  it  is  enoueh  to  shoir  an  execdtdry  accord.  K  the 
plea  is  good  as  Ibi  legal  pleia,  tne  terms  of  the  order  allowing  ihe  plain- 
tiff to  demur  are  idle :  a  good  leeal  defence  is  stated.  [WiiiLBS,  J. — ^Ii 
thht  so  clear  7  ,  ^ill  you  unclertake  not  to  object  in  any  ^tage  df  the  pro- 
ceedings that  the  plea  is  not  a  good  legal  ple^T  HVitLiAlf ^,  J. — If  yoa 
Mofry  undertake  that,  t  agree  (hat  the  Wbrds  "  tih  equitable  ^gronnds'* 
^  are  idle.]  Why  should  the  defendants 'be  in  %  better  !]K»tioa 
than  they  would  have  been  in  if  this  had  beeh  pleaded  in  tiro  pleas, — 
one  as  a  legal,  the  other  iets  an  equitalile  defence?  [WiLLiialcs,  J. — 
That  wi^s  done  in  The  General  Steam-Navigation  Company  v.  Boh.] 
That  undoubtedly  would  have  been  the  proper  course  here. 

WluiiAMB,  J. — 1  do  not  s6e  any  bbjection  to  thait.  Let  the  oiderbe 
yariecl,  by  allowing  the  defendslnts  to  plead  thefiilit  df  the  tiro  "proposed 
tpleas  in  the  fbrm  in  which  it  now  stands,  ^trikihg  out*the  words  *^oii 
equitable  grounds/'  and  to  plead  another  plett  in  thh  satne  'form  on 
equitable  grounds,  omitting  the  allegation  as  to  the  acoeptanee  of  Ihe 
new  agreement  in  satisfaction  of  theXreach  of  cotitrftct :  the  second  pro- 
.posed  plea  on  equitable  grounds  to  remain :  the  lilaiiitiirbeitl^&t  liberty 
to  reply  or  demur, — the  costs  of  and  occasioned  by  the  amendment,  and 
of  the  application  to  the  court,  to  abide  the  evekit  of  Che  cause. 

The  rest  of  the  court  concurring,  tinle  accordingly. 


^A^h  ^EDWARDS  and  Others  v.  THE  KILE^KKT  AND  GREAT 
'°^J      SOUTHERN  AND  WESTERN  RAILWAlT  COMPANY. 
In  re  ROBERTS.    Jan.  80. 

Th«'affdtTitB  iipdn  m  motloB  for  a  seiraflteltg  igaiikst  a  slianlioMtr  In^m'tafl^ay  Mnpaaj 

mn  properly  Mtittled  in  the  oiigiAAl  aetMa. 

Brbwbr,  on  a  former  day  in  this  term,  obtahieB'a  r^le  falling  npon 
oiie  Roberts  to  show  cause  why  a'Vrit  of  scire  flkctas  on  the  jnd^«t 
obtafned  by  the  plaintiffs  in  this  caiide  sh6uld  not'be  issueil  'a^nst  him 
as  a  shareholder  ip  the  company,  to  ettabTe  the  plaintift^tn'liBte'ezeca- 
tioh  ^nbn  the  said  jud^ment,'to  satisAr  the  'f  !ailit9b  'fti  ille  '«ttln  of 
888II.  15«.  l,tfd.iiEe  balance  6f  the  dAt,'  and  tf{.'8«.%e  Mti  Mffbe- 
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tivelj  recovered  by  the  Baid  judgmei^t,  9J^i  sl^ill  unpaid,  to  the  eicteot  of 
his  (Roberts's)  shares  in  the  capital  of  the  company  not  paid  up,  pur- 
suant to  the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c. 
16).  The  affidavits  upon  which  the  motion  was  founded  were  intituled 
"  Between  Franoi^  Edwards,  John  Alexander  Radcliffe,  and  Reginald 
Stevenson  Daviea,jp)aintifis,  and  The  Kilkenny  and  Great  Southern  and 
Western  Railway  Comf^nj^  defendants." 

Qvtcun^  for  Ro^^ert^,  ohjeot^d,  that,  iijiasmuch  as  this  was  an  applica- 
tion for  leave  to  commence  an  action,  th^  affidavits  were  improperly 
intituled  in  the  original  action. 

Crowdka,.  J. — ^It  is  an  application  which  is  made  in  the  course  of  the 
original  action* 

Wi^^iAHS,  J. — Th^  practice  alw^ra  has  been  to  intitule  the  affidavits 
as  they  are  intituled  here.  The  scire  facias,  though  in  form  a  fresh 
action,  is  ^substantially  in  the  nature  of  a  proceeding  in  the  r^ttirgir 
original  cause.  Rule  ab'solute.(a)      ^ 

(a)  Seo  th9  next  mm. 


EDWARDS  and  Others  v.  THE  KILKENNY  AND  GREAT 
SOUTHERN  AND  WESTERN  RAILWAY  COMPANY.  In  re 
COLLS.    Jan.  80. 

« 

Th«  sffldavito  upon  a  motion  for  a  soire  ikoias  againf  t  a  shareholder  in  a  raUway  eompany  ana 

properly  intitaled  in  the  original  action. 
It  ii  not  neoessary  that  the  affldavits  ihonld  in  earprtn  Uru$  state  thai  the  Jndgmeni  renakis 

nnsatisfled :  it  is  enough  if  thai  fact  ean  he  fairly  infbrred  firom  that  which  is  stated  and  not 

contradicted. 
And  it  is  no  answer  to  the  i^pUcation,  that  the  works  have  not  heen  oompleted  within  tha 

period  limited  by  the  special  aet>  and  that  therefore  the  powers  granted  to  the  company  'f  for 

making  the  raUway,  or  olAarwJM  in  rtlaiion  thereto,"  are  at  an  end. 

BaBWBBy  on  a  former  day  in  this  term,  obtained  a  rale  similar  to  that 
in  the  last  case,  upon  affidavits  similarly  intituled,  against  one  Oolls. 
It  was  sworn  that  the  plaintiffs,  on  the  18th  of  December,  1854,  re- 
covered final  judgment  in  an  action  against  the  company  for  441 SZ.  15«. 
I04'j  and  32.  8$.  costs ;  that  10521.  bad  been  r^eived  by  the  plaintiffil 
unce  the  said  judgment  was  recovered,  and  th^t  the  defendabts  were 
justly  and  truly  inaebted  to  the  plaintiffs  in  the  sum  of  88612. 15s.  lOcL 
for  work  and  labour  as  attorneys,  and  in  87.  8s.  for  costs ;  fhat,  on  the 
29th  of  December,  1854,  a  writ  of  fi.  fa.  was  issued,  directed  to  the 
Bherifis  of  London,  commanding  them  to  levy  the  amount  recovered  in 
the  action  on  the  goods  and  chattels  of  the  defendants,  but  the  sherifia 
returned  that  they  had  no  goods,  &c. ;  ^nd  that  the  defendants  had  not 
at  the  date  of  the  judgment,  or  at  any  time  since,  any  lands,  chattels, 


V'  10«.  each  share  had  been  paid,  and  that  three  calls  of  10s.  each  were 
now  due  thereon,  &c 

*T.  Joneij  for  Colls,  objected  that  the  affidayits  upon  which  ci^noo 
the  rule  was  obtai|ied  did  not  in  terms  state  that  the  judgment  '- 
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remained  vmsatisfied.  [Crowdeb,  J.— It  is  sofficientlj  alleged  to  ed 
for  a  contradiction,  if  the  fact  were  not  so.]  He  then  objected  that  the 
affidavits  were  improperly  intituled  in  the  original  action ;  whereas  this 
is  a  new  action,  and  not  a  proceeding  in  the  old  one.  [Williams,  J. — 
There  is  nothing  in  that  objection.(a)]  He  then  referred  to  the  29tk 
section  of  the  company's  original  act  of  incorporation,  8  &  9  Vict  c. 
Izxxvii.,  which  enacted  *'  that  the  railways  shall  be  completed  within 
soTcn  years  from  the  passing  of  this  act,  and,  on  the  expiration  of  suck 

f period,  the  powers  by  this  or  the  recited  acts  (b)  granted  to  the  company 
or  executing  the  railway,  or  atherwUe  in  relation  thereto^  shall  cease  to 
be  exercised,  except  as  to  so  much  of  the  railway  as  shall  then  be  com- 
pleted/' 

Williams,  J. — That  can  hardly  be  tortured  into  an  excuse  for  the 
non-payment  by  the  company  of  its  debts.    The  rule  must  be  absolute. 
The  rest  of  the  court  concurring.  Bole  absolute. 

(a)  8«e  the  preeeding  oaM. 

(6)  The  CompftDiea  Clsasea  Conaolidation  Aot»  1845  (8  4  9  Ylet  o.  16)»  the  Lands  CImsm 
Ooniolidation  Act,  1846  (8^9  Yiot  o.  18),  mad  the  B*Uwa7i  Clmiuee  ConioUdalioB  Act»  U4» 
(8  a  0  Viet  0.  SO). 


♦789]  *HOLMES  t;.  MACKRELL.    Jan.  13. 

The  defendant  heing  oalled  upon  by  a  creditor  (the  holder  of  two  promissory  notes  for  il%L, 
more  than  iix  months  OTordne)  for  a  statement  of  his  afTairs,  made  oat  an  aeeonnt  in  whkk 
the  notes  irere  inserted  as  a  debt  for  which  he  was  liable : — Held,  a  snffioietti  aeknowledg- 
ment  within  the  9  G.  4,  o.  14,  s.  8,  to  take  the  case  oat  of  the  statate  of  limitations. 

Held  also,  that,  the  whole  document  being  in  the  handwriting  of  the  defendant,  his  aaoM  wxittai 
at  the  top  was  a  sufficient  signatnre  to  bind  him. 

To  take  a  ease  out  of  the  statute  of  limitations,  the  following  endorsement  on  the  baek  of  a  pro- 
missory note  was  offered  in  eTidence^ — '*  This  note  is  renewed  by  the  resigning  of  the  partiei 
as  under,  this  7th  of  March,  1855  :**—Qw»re,  whether  it  was  admissible? 

This  was  an  action  against  the  defendant  as  one  of  the  makers  of 
two  joint  and  several  promissory  notes  for  250{.  and  2602.  respectively ; 
to  which  the  defendant  pleaded,  amongst  other  pleas,  the  statute  of  limi- 
tations. 

At  the  trial,  before  Cresswell,  J.,  it  appeared  that  the  plaintiff  was 
the  manager  of  the  Hull  Banking  Company,  and  that  the  defendant  had 
had  various  pecuniary  transactions  as  well  with  the  bank  as  with  the 
plaintiff  in  his  personal  capacity.  The  notes  in  question  had  originally 
been  given  to  the  bank,  but  the  plaintiff  stated  that  ho  had  subsequently 
taken  them  upon  himself.  The  notes  were  payable  on  demand :  and,  in 
order  to  take  the  case  out  of  the  statute,  the  plaintiff  in  the  first  instance 
relied  on  the  following  endorsement  upon  each  of  them,  signed  by  the 
defendant  and  the  other  parties  before  the  expiration  of  six  years  from 
their  date : — ^^  This  note  is  renewed  by  the  re-signing  of  the  parties  as 
under,  this  7th  of  March,  1855." 

On  the  part  of  the  defendant,  it  was  objected  that  this  endorsement 
was  not  admissible,  on  the  ground  that  it  amounted  to  a  promissonr  note 
or  nothing,  and  was  unstamped :  and  Jones  v.  Ryder,  4  M.  &  W.  32,t 
was  relied  on,  where  it  was  held  that  a  promissory  note  imprq)erly 
stamped  is  not  admissible  as  a  memorandum  to  take  the  case  out  of  the 
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statnte  of  limitations,  under  the  9  6.  4,  c.  14,  s.  8,  that  section  onlj 
applying  to  instruments  which  might  be  stamped  with  an  agreement 
stamp.* 

Two  other  documents  were  then  put  in,  for  the  same  purpose.  These 
were  accounts  which  the  defendant  had  furnished  at  the  plaintiff's 
request,  as  showing  the  *state  of  his  aifairs  at  that  time,  vis.  r^rirn/) 
March,  1855.  The  first  of  these  mentioned  a  promissory  note  ^ 
for  5102.  as  outstandiag,  but  it  was  not  signed.  The  other, — ^which  had 
no  signature  at  the  end,  but  had  '^  J.  Mackrell"  at  the  head  of  it,  and 
was  all  in  the  defendant's  handwriting,— had  an  entry  on  the  debit  side 
of  ^  two  notes  for  5002.,"  which  it  was  assumed  alluded  to  the  two  notes 
declared  on. 

For  the  defendant,  it  was  insisted  that  these  were  not  admissible,  the 
first  on  the  ground  of  the  total  absence  of  signature  by  the  party,  and 
the  latter  on  the  ground  that  the  signature  was  not  sufficient  within  the 
statute. 

A  verdict  having  been,  under  the  direction  of  the  learned  judge, 
entered  for  the  plaintiff  for  the  amount  of  the  notes  and  interest^ 

S,  Temphy  Q.  C,  pursuant  to  leave,  moved  for  a  rule  to  enter  a  non- 
suit or  a  verdict  for  the  defendant — Jones  v.  Ryder,  4  M.  &  W.  82,t  is 
a  ^stinct  authority  to  show  that  the  endorsement  was  not  admissible  for 
any  purpose.    Alderson,  B.,  there  says:  ^^  The  Stamp  Act,  81  6.  8,  c. 
25,  s.  19,  says,  that  ^  no  promissory  note  shall  be  pleaded  or  given  in 
evidence  in  any  court,  or  admitted  in  any  court  to  be  good,  useful,  or 
available  in  law  or  equity,  unless  the  same  be  duly  stamped.'     This  is 
clearly  a  promissory  note ;  it  follows  that  it  cannot  be  received  at  all : 
and,  if  so,  there  is  nothing  to  take  the  case  out  of  the  statute."  [Grow* 
DBR,  J. — In  Matheson  v.  Koss,  2  House  of  Lords  Oases  268,  in  an  action 
for  work  and  labour,  there  was  tendered  in  evidence  a  paper  containing 
a  statement  of  accounts,  which  declared  a  balance  of  682.  9«.  4d.,  and  at 
the  end  was  an  acknowledgment  of  the  payment  of  that  sum :  it  was 
offered  by  the  defendant,  not  for  the  purpose  of  proving  that  the  sum  of 
68L  ds.  4d.  had  been  paid,  for  that  was  not  in  ^contest  between  r^irgi 
the  parties,  but  in  order  to  show  what  was  the  admitted  state  of  ^ 
accounts  at  a  particular  time :  and  it  was  held, — reversing  an  interlo* 
outer  of  the  Court  of  Session, — that  it  was  admissible  for  that  purpose. 
Lord   Cottenham,  C,  who  goes  very  fully  into  the  question,  says : 
*^  Where  the  document  purports  to  be  on  the  face  of  it  a  receipt,  and 
indeed  is  so,  bui  also  purports  to  be  something  else,  or  in  cases  where 
debtor  and  creditor  accounts  appear  set  out  between  the  parties,  makins 
a  certain  balance  due,  and  the  paper  contains  a  receipt  for  the  supposed 
balance,  whether  that  balance  was  paid  in  money  or  only  settled  in 
account,  if  the  object  of  the  parties  is,  not  to  prove  the  fact  of  that  par- 
ticular balance  having  been  paid,  but  merely  to  show  that  the  parties  to 
the  account  acknowledged  the  state  of  the  account  to  have  been  such  and 
such  at  a  particular  moment,  the  paper  may  be  produced  for  this  purpose, 
whether  the  money  has  been  paid  or  not.     Suppose  that  the  account 
stood  without  any  receipt  or  payment,  that  the  balance  existed  but  had 
not  been  paid,  and  the  parties  had  merely  agreed  to  ascertain  how  the 
account  stood,  or  was  to  be  rendered,  at  a  particular  time,  and  suppose 
that  the  items  of  the  account  thus  rendered  exactly  balanced  each  other, 
then  there  would  be  no  payment ;  for,  though  there  might  be  the  signi^ 
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tttre  of  the  p«rtie8  to  the  docameiits,  dhere  would  be  Bodung  like  i 
receipt,  and  conseqae&tly  nothing  to  require  a  stamp.  That  is  exsetSj 
the  present  ease,  except  that  here  we  have  something  added,  which  piv* 
ports  to  be  H  receipt  for  tile  balance.  Bat  I  cannot  find  any  argiiiBeiit 
for  warranting  the  oonelnsion,  that,  because  a  paper  which  pnrports  t» 
be  a  receipt  cannot  be  used  without  a  stamp,  that  paper  eaanot  be  uied 
for  another  object,  the  purport  of  which  is  equallj  apparent  on  the  fsee 
of  it,  and  tor  which  no  stamp  is  necessary.  1  cannot  find  this  conchnoa 
^^^1  '^^'^'"^^^^  ^7  *^^7  Ittftgoi^e  in  the  stamp  acts  or  by  any  anthoritj 
"•^  in  the  decided  Cf»es4'*(a)  That  waa  the  ease  of »  receipt  stsap. 
Then,  to  satisfy  the  statute,  the  signature  must  be  at  the  foot  (^  tk 
document  [Crowdbr,  J. — ^Is  it  the  less  the  signature  of  the  party, 
because  he  writes  his  nane  at  the  top  of  it  ^  In  the  esse  of  a  will,  it  is 
true,  the  signature  under  the  29  Gar.  2,  c.  o,  a.  fi,  might  be  in  any  psrt 
ef  it :  but,  even  there,  it  must  have  beern  made  with  the  design  of  autbea> 
ticating  the  in8trument.(i)  Besides,  in  the  case  of  a  will,  the  testator 
has  to  declare  it  to  be  his  last  w31  im  the  presenee  of  witnesses.  [Wo- 
LIAMS,  J.— Ui^ess  the  statute  uses  the  word  ^^swbseribed^"^  or  sooe 
ez}Nressioii  tantamount  te  it,  I  do  not  see  irisy  it  shoidd  not  be  a  sigas- 
t«re,  wherever  pkeed.}  Since  tiie  deciaioft  of  the  Exdie<|«er  Chaaiber 
in  Smith  e.  Thome,  18  Q.  B.  134  (EL  C.  L.  B.  vol.  8S),  it  ia  settled  tbt 
the  same  rule  as  to  the  construction  of  acknowledgments  sinee  the  9  CL 
4,  c.  14,  prevails  as  before.    Parke,  B.^  there  says :  ^  There  has  been  do 

Iuestion  since  Tanner  v.  Smart,  ftRfca603(B.aii.S.voL13),9 
K  k  R.  549  (£.  C.  L.  R.  vol.  22),  that  an  acknowledgment  of  a  debt 
must,  in  order  to  take  it  out  of  the  operation  of  the  statute  of  limitatioa^ 
be  sufficient  to  support  the  promise  hid  in  the  declaration,  via.  to  pajea 
re<|uest.    By  stat.  9  G.  4,  e.  14,  that  acknowtedgraent  most  now  be  k 
writing ;  but  it  must  still  support  a  promise  to  pay  on  request,  either  bj 
showing  on  the  face  of  it  an  unconditional  promise  to  pay,  or  by  tbe 
eoUateral  fact  of  the  performance  of  the  condition,  or  the  occurrence  of 
*7931  ^^^  ovent,  by  which  the  promise  is  qualified."     ^The  documeni 
-^  in  question  was  not  an  account  stated  at  all,  but  a  mere  statement 
by  the  defendant  of  his  affiiirs,  for  the  purpose  of  satining  the  bank  as 
to  his  solvency.     [Crowi>br,  J. — ^How  is  tt  the  less  an  account  stated, 
because  it  contains  something  else  7]    In  Rackham  e.  Marriott,  2  Hnrbt 
k  N.  196,t  in  answer  to  an  appfication  for  payment  of  a  debt,  the  debtor 
wrote  as  follows,— ^^  I  do  not  wish  to  avail  roysetf  of  the  statute  of  limi- 
lations  to  refuse  payment  of  the  debt.    I  have  not  the  means  of  paymeat, 
^d  must  crave  a  continuance  of  your  indulgence.    My  situation  as  i 
elerk  does  not  afford  me  the  means  of  laying  by  a  shilling ;  but  in  time  I 
may  reap  the  benefit  of  my  services  in  an  augmentation  of  salary  that 
may  enable  me  to  propose  some  satisfactory  arrangement.     I  am  mocb 
obliged  to  you  for  your  forbearance,"-^Hind  it  was  held  by  the  Ezcheqner 
Chamber, — ^affirming  the  judgment  of  the  Court  of  Exchequer  (1  Hurlst 
k  N.  284t), — ^that  the  letter  contained  no  sufficient  acknowledgraent  or 
promise  to  take  the  case  out  of  the  statute  of  limitations.    Tanner  v. 


(a)  Bee  Lofd  CoUenham'i  leMArlu  upon  tkat  eaae,  in  tlie  nbeeqiieBi  omM  of  Erans  »  Pi^ 
there,  2  M'N.  A  Q.  310,  where  it  wm  held  thaA  a  reoeipt  not  haring  a  proper  stamp  ceaooite 
■sed  ae  oTidence  of  a  matter  ooHateral  to  the  payment  of  the  money, — aa,  where  it  wu  io«|U 
lo  prore  an  agreement  for  porehaae,  by  meana  of  a  reeeipt  for  the  purehaee-money. 

{h)  See  Jarman  oa  WUs,  VeL  IL,  p.  M,  3d 
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SmKTt  and  Smith  v.  Thorne  were  there  referred  to  ;  aad  Cookbarn,  C*. 

J.,  in  giving  judgment,  says :  ^'  An  acknowledgment  without  f^  promise 

is  not  sufficient  to  take  a  case  out  of  the  statute  of  limitations.     Looking 

to  the  current  of  authorities,  and  more  eapeciaUy  to  the  last  c^se  on  thct 

aabject.  Smith  v.  Thorne,  and  being  of  opinion  that  .the  principle  ift 

applicable  ta  the  present  case,  we  think  that  the  ackiiowledgment  must 

amount  to  a  pronuse  to  pay  either  on  request,  or  at  a  future  period,  or 

oa  a  condition*    Here,  there  is  a  mere  expreseioa  of  a  hope  to  make. 

some  satisfactory  arrangement,  not  an  acknowledgment  coupled  with  ok 

promise  to  pay."    Here»  the  pape^r  was  giyen  by  the  defendant,  not  aa. 

ao  acknowiedgmMit  at  all^,  but  merely  to  satisfy  the  bank  as  to  hie 

position.    [Williams,  J.,  ref^nrred  to  Sidwell  v.  Mneon,  2  Hurlst.  &  N:^ 

306,t  where  Bramwell,  B.,  says :  ^^  The  w(Hrd  ^acknowledgpient'  ia  used, 

not  as  meaning  *Bometibing  different  from  ^promise,*  but  aaappli-  r^ng^ 

cahi%  to  aetiona  ef  debt.     That  oonatrnction  was  put  upon  the  ^ 

vord  by  the  eoort  in  Smith  v.  Thorne*    It  is  enough,  hewever,  if  theve^ 

is  an  aoknowledgttMit  mnaocompanied  by  expressAona  which  control  it& 

effect    It  ia  a  mistake  to  suppose,  that,  because  a  maa  expresses  a  hope 

to  pay  when  he  acknowledges  the  debt,  that  therefcire<  the  a^pknowle^B* 

ment  is  to  be  taken  aa  the  merei  expresMon  <^  a  hope  to  pay*    If  s  oaoi 

Bays  '  The  bill  is  due«  I  hope  to  be  able  to  pay  next  montV  that  is  w 

acknowledgment ;  the  hope  expressed  is  not  inconsistent  with  a  promise 

to  pay  immediately.    The  lettor  in  the  present  case  contains  no  express 

promise  in  words :  but  a  man,  in  acknowledging  that  a^  debt  is  due,  doed 

not  ordinarily  promise  to  jxiy  it ;  and  the  expression  of  an  intention  ta 

pay  if  the  bill  is  correct,  ia  not  inconsistont  with  the  obligation  to  pay 

immediatoly*"} 

CocKBU&v,  C.  J. — I  am  of  opinion  that  there  should  be  no  rule  ia 
this  case.  It  appears  that  the  defendant  was  oaUed  upon  by  the  plains 
tiff  to  furnish  a  statement  of  his  existing  liabilities ;  and  that,  among  his 
existing  liabilities,  he  stated  the  two  notes  declared  on  as  being  notes 
upon  which  he  was  then  liable.  The  ordinary  legal  effect  of  that 
acknowledgment  is,  that  it  raises  a  pomise  on  his  part  to  pay  the 
amount.  The  only  question  that  remains,  is,  whether  there  is  a  sufficient 
signature.  The  defendant  does  not,  it  is  true,  put  his  name  at  the  bot- 
tom of  the  document  But  the  whole  is  in  his  handwriting,  and  he  has 
affixed  bis  name  at  the  top.  I  entertain  no  doubt  that  that  is  a  sufficient 
signature  for  this  purpose. 

Williams,  J.— t  am  entirely  of  the  same  opinion.  This  was  dearly 
a  sufficient  acknowledgment  in  writing  within  Lord  Tenterden's  act, 
from  which  a  promise  to  pay  may  and  ought  to  be  implied.  As  to  the 
objection  *to  tne  suffieienc^  of  the  signature,  the  authorities  show  ri^na^ 
that  there  clearly  is  nothing  in  that.  In  Lobb  v.  Stanley,  5  Q.  ^ 
B.  674  (B.  G.  L.  B.  yol.  48),  D.  &  M.  685,  on  an  issue  whether  the 
defendant,  an  uncertificated  bankrupt,  had  given  a  written  promise  signed 
by  him  after  his  bankmptey,  so  aa,  under  the  statute  6  Geo.  4,  c.  16,  s. 
131,  to  revive  a  claim  barred  by  the  certificate,  the  following  lettw  was 
produced,  written  by  him,— ^^  Mr.  Stanley  begs  to  inform'*  the  plain* 
tiffs  "  that  he  will  take  an  early  opportunity  of  settling  their  accoant  e 
but  Mr.  Stanley  objecto  to  give  his  bill.  Mr.  Stanley  regrets  that  he 
has  been  prevented  from  answering"  the  plaintiib*  ^Metter  before* 
Crescent,  Saturday/'  Evidence  of  the  amount  due  was  given.  And 
it  was  held  that  the  letter  was  sufficiently  sisg^ed.    Psttsiaib  J<i  tibsit 
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says :  ^^  I  cannot  see  why  a  different  construction  shcald  be  put  on  Btat 
6  G.  4,  c.  16,  s.  181,  from  that  which  is  put  on  the  statute  of  Imitation 
and  the  statute  of  frauds.  The  object  of  all  the  statutes  is  merely  to 
authenticate  the  genuineness  of  the  document:  and  that  is  done  here  as 
much  as  if  the  defendant  had  said  '  I  promise/  and  had  subscribed  his 
full  name.  It  is  true  that  the  word  '  signed'  occurs  in  the  statute :  and, 
if  this  had  been  the  first  time  that  we  were  called  upon  to  put  a  con- 
struction on  that  word,  and  if  the  decisions  on  the  statute  of  frauds  had 
not  occurred,  I  should  perhaps  be  slow  to  say  that  this  was  a  signature : 
but  I  cannot  see  how  there  can  be  different  constructions  in  the  two 
cases."  It  was  taken  for  granted  both  by  the  bench  and  at  the  bar  that 
the  same  principle  of  construction  applied  to  the  statute  of  limitations. 

Crowdbr,  J. — ^I  am  of  the  same  opinion.  As  to  the  first  point,— 
whether  the  endorsement  on  the  notes  was  admissible, — it  is  nnnecessary 
to  pronounce  any  iudgment.  As  to  the  other,  after  the  decisions  upon 
the  statute  of  frauds  and  the  bankrupt  act,  I  cannot  see  why  the  same 
*7961  <'o^B^^<^^i^i^  should  not  be  put  upon  the  ^  statute  of  limitations. 
■^  In  the  case  of  a  note  written  in  the  third  person,  the  name  at  the 
commencement  serves  to  authenticate  the  document  just  aa  well  aa  a 
formal  signature  at  the  foot  of  it.  If,  then,  the  signature  is  sufficient, 
what  does  the  defendant  say  here  ?  In  effect  he  says, — '*  I  have  gijen 
two  promissory  notes  for  510{.,  and  I  am  now  liable  upon  them."  That 
is  a  plain  and  deliberate  and  unconditional  acknowledgment  of  a  debt: 
and  it  is  clear  from  the  case  of  Tanner  v.  Smart,  6  B.  &  C.  608  (E.  C. 
L.  B.  vol.  18j,  9  D.  &  R.  549  (E.  C.  L.  R.  vol.  22),  and  the  authorities 
which  have  tollowed  it,  that,  where  there  is  an  absolute  and  uncondi- 
tional acknowledgment  of  an  existing  debt,  a  promise  to  pay  is  to  be 
inferred.  It  seems  to  me  that  the  acknowledgment  here  is  one  from 
which  a  promise  to  pay  must  necessarily  be  inferred. 

WiLLES,  J.,  was  absent.  Rule  refused. 

In  a  case  in  the  Court  of  Queen's  a  general  assignment  for  creditors,  vill 

Bench,  more   recent   than   the  fore-  not  prevent  the  operaUon  of  the  statute: 

going,  it  was  held,  however,  that  a  Christy  v,  Flemington,  10  Penn.  St 

petition  to  the  Court  of  Bankruptcy,  128;  Reed  v.  Johnson,  1  Rhode  Island 

under  the  7  &  8  Vict.  c.  70,  signed  by  31 ;  Hidden  v.  Cozaens,  2  Id.  401.  So 

an  insolvent,  in  which  he  states  that  he  in  BeU's  Estate,  25  Penn.  St.  92,  it 

is  unable  to  meet  his  engagements,  was  held  that,  where  an  executor  sets 

and,  after  setting  out  hb  debts  in  a  out  in  the  inventory  of  the  estate  a 

schedule  thereof,  proposes  for  the  fu-  note  made  by  himself  to  the  testator; 

ture  payment  or  compromise  of  his  this  b  not  a  sufficient  acknowledgment 

debts  to  assign  all  his  estate  and  effects  to  take  the  case  out  of  the  statute, 
to  be  appUed,  so  far  as  they  will  extend.       These  cases    are    doubtless  distin- 

in  full  satisfaction  thereof,  is  not  an  guishable  from  that  in  the  text,  oo  the 

acknowledgment  of  a  debt  set  out  in  ground  that  in  them  the  admission  of 

the  schedule,  so  as  to  take  it  out  of  the  debt  was  coupled  with  a  declaratioo 

the  Statute  of  Limitations :  Everett  v.  express  or  implied  of  inability  to  psj} 

Robertson,  28  L.  J.  Q.  B.  28.  or  was  made  under  a  statutory  lequiie- 

Similar  decisions  have  been  made  in  ment  which  precluded  the  inferenoe  or 

the  United  States,  which  show  that  the  a  new  promise.   Yet  they  serve  to  sho« 

mere  inoluding  of  a  debt  in  the  inven-  how  narrow  the  distinctions  in  thii 

toiy  of  an  insdvent,  or  its  statement  in  branch  of  the  law  are. 
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CATTLIN  V.  KERNOT.    Jan.  80. 

The  diaobarge  of  *  defendant  firom  oastody  under  a  oa.  ea.  operalei  in  law  ai  an  abeoluta  latifl- 
faotion  of  the  Judgment. 

The  defendant  being  in  execution  on  a  ea.  sa.  at  the  iuit  of  the  plaintiff,  the  latter  consented 
to  bis  discharge  upon  the  former  withdrawing  a  notice  he  had  given  to  dispute  a  fiat  which 
luui  idsiied  against  him.  The  defendant  afterwards  procured  the  flat  to  be  superseded.  The 
plaintiff  having  registered  the  judgment, — the  court  made  absolute  a  rule  to  enter  satisfto- 
tion  on  the  roll. 

,.  Thb  defendant,  in  person,  on  a  former  day  in  this  term,  obtained  a 
rule  calling  upon  the  plaintiff  to  show  cause  why  a  memorandum  of 
Batiafaction  should  not  be  entered  as  to  the  judgment  signed  in  this  cause 
on  the  2l8t  of  January,  1847,  for  5462.  16«.  la.  debt,  and  57.  14«.  costs, 
and  registered  pursuant  to  the  statute  (1  &  2  Vict.  o.  110),  charging  the 
estate  of  the  defendant, — ^the  debt  and  costs  having  been  satisfied. 

The  circumstances  out  of  which  the  application  arose  *were  as  r^nM 
follows  : — ^Mr.  Gattlin  in  and  prior  to  the  year  1846,  had  acted  ^ 
as  Bolioitor  for  Mr.  Kernot  in  a  suit  in  Chancery  against  one  Peacock. 
In  1847,  Kernot's  bill  against  Peacock  was  dismissed  oy  Vice-Chancellor 
Shadwell.  Kernot  appealed  to  the  Lord  Chancellor,  who  dismissed  his 
appeal  with  costs.  In  the  mean  time  Mr.  Cattlin  obtained  from  Kernot 
a  promissory  note  for  546Z.  168.  1(2.,  for  his  bill  of  costs,  and  afterwards 
sued  Inm  thereon,  and  on  the  2l8t  of  January,  1847,  obtained  judgment. 
In  tha  beginning  of  the  year  1848,  Kernot  being  then  in  j[)rison  at  the 
suit  of  Peacock  for  the  costs  of  the  Chancery  proceedings,  Mr.  Cattlin 
lodged  a  detainer  against  him  on  his  judgment. 

Whilst  Kernot  was  so  in  custody,  a  fiat  in  bankruptcy  issued  against 
him  at  the  suit  of  Mr.  Cattlin,  founded  on  a  debt  not  included  in  the 
Judgment.  Kernot  thereupon  applied  for  and  obtained  a  rule  nisi  for 
nis  discharge  from  custody,  and  an  arrangement  was  come  to  between 
Mr.  Cattlin  and  Kernot,  that,  in  consideration  of  the  latter  withdrawing 
a  notice  he  had  given  to  dispute  the  fiat,  and  allowing  the  fiat  to  be 
gazetted,  and  an  adjudication  of  bankruptcy  to  take  place,  the  former 
would  consent  to  his  discharge  from  custody  without  incurring  the  expense 
of  making  the  rule  absolute.  And  upon  these  terms  Kernot  was  accord- 
inffly  discharged  from  execution  as  to  this  suit. 

Mr.  Cattlin's  affidavit  in  answer  stated,  that,  on  Kernot's  attorney 
serving  him  with  the  rule  nisi  for  his  discharge  from  custody,  he  (Cattlin) 
told  him,  that,  as  he  must  discharge  Kernot  before  he  could  prove  his 
judgment-debt  under  the  fiat,  if  nTernot  would  withdraw  all  opposition 
to  his  bankruptcy,  and  consent  to  the  same  being  gazetted,  and  do 
nothing  directly  or  indirectly  to  oppose  the  same,  but  permit  such  bank- 
ruptcy to  proceed,  so  that  there  might  be  an  equal  ^distribution  r^irgo 
of  his  property,  whereby  he  (Cattlin)  should  obtain  his  fair  divi-  ^ 
dend  with  the  rest  of  the  creditors,  he  would  consent  to  Kernot's  imme- 
diate discharge;  and  that  thereupon  Kernot's  attorney  procured  his 
flignature  to  the  following  notice  :•— 
'^  In  the  Court  of  Bankruptcy 

'^  In  the  matter  of  C.  M.  Kernot,  of,  &c.,  chemist  and  druggist, 
dealer  and  chapman,  against  whom  a  fiat  in  bankruptcy  hath 
been  issued. 
^^Take  notice  that  the  above-named  C.  M.  Kernot  withdraws  the 


notice  of  his  intention  to  dispute  the  adjudication  in  the  said  fiat^  and 
does  not  intend  to  dispute  such  t^djudication,  and  hereby  abandons  the 
notice  served  on  you  and  each  of  you  on  ihe  26th  of  January,  iusUnt 
]>ated  this  26ck  tHuuiary^  ISIS." 

"  To  T.  M.  Gattlin,  of,  ko.,  and  to  T.  H.  AbrahaU,  Esq.,  d(epaty 
registrar  of  the  said  court/' 

It  further  appeared,  tbajty  upon,  reoeiyipg  this  notice,  Mr.  GsUlin 
signed  and  delivered  to  Kern^t's  attoirney  an  authovi^  for  hia  discharge 
from  custody  at  his  suit ;  that  the  fiat  was  gazetted,  an  adyudication 
took  place,  and  Mr.  Gattlin  proved  his  debt  thereunder ;  and  that  after- 
wards,  on  the  28th  of  June,  1848^  Kernot  caused  a,  petition  to  be  pie> 
seated  to  the  Court  of  Review  to«  annul  the  bankruptcy,  whereiq^n  tibe 
fiat  was  ultimately  aiwuJlled  &nd  s^p^rseded. 

Badeley  now  showed  cause. — ^The  question  is,  whether  the  discharge 
of  the  defendant  under  the  circumstances  operated  9S  &  satisfaction  of 
the  judgmeut-deht.  In  i^lumfield's  GasOi  o.  Co.  Rep.  86  b,  it  is  dis- 
tinctly laid  down  that  execution  of  the  body  is  no  satisfaction,  but  % 
fllge  for  the  debt  The  like  doctrine,  is  l^d  down  by  Lord  Hobart  m 
-oster  V.  Jackaon,  Qob.  5^  59.  and  by  Lord  Ellenborough  in  T^lor  f. 
Waters,  5  M.  k  8elw.  103.:  wd  Simpson  «.  Hanley,  1  M.  A(  Selw.  694, 
*T991  ^^^  ^Mner  ^v.  Ha^piei  7  T.  B*  420^  j^roceeded  upon  the  lame 
-1  principle.  [Cbowbsb,  J.^rDo  you  msist  thi^t  an  absolute  and 
Uneonditionad  dischai^e  of  a  defendant  from  custody  under  a  ca.  sa.  is 
not  satisfaction  ?!  1^.  His  body  or  his  goods,  it  may  be,  cannot  be 
taken  under  another  writ  [Ci^pWDER,  J. — ^Then,  what  oecomes  of  the 
debt  ?]  It  is  enough  to  sa^  that  it  is  not  $atisfied.  [Wiluab^  J.— Li 
Twner  u.  Hague,  7  T.  R.  420,  it  was  distinctly  held|  that,  if  a  plaintiff 
^nsent  to  the  defendant's  being  discharged  out  of  execution,  on  his 
undertaking  to  pay  at  a  future  day,  he  cannot  afterwards  sue  out  <m/ 
exeoution  on  that  judgment,  in  the  event  of  the  defendant's  not  fuHUIisg 
his  undertaking.  And  on  Vigors  v.  Aldrich,  4  Burr.  2482,  Jaqoes  9. 
Whitby,  1  T.  S.  557,  and  Clark  v.  Clement,  6  T.  R.  5^5,  bein^  cited, 
the  court  said  those  cases  were  founded  on  this  ground,  ^'  that  it  was 
Qonsidered  that  the  plaintiff  received  a  satisfaction  in  law  b^  having  bis 
debtor  once  in  custody  in  execution."     On  that  ground  it  is,  that,  if  a 

tlaintiff  takes  one  of  several  joint  debtors  in  execution,  and  discharges 
im,  he  cannot  afterwards  take  the  others.    If  you  think  the  case 
vrguable^  by  all  means  BrQceed.]|    That  the  judgment  is  still  for  some 

Jurposes  a  subsisting  judgment,  19  clear.  In  Simpson  9.  Hanley,  the 
efendant  was  allowed,  upon  the  imthoritv  of  Peacock  v.  Jeffeiy,  1 
Tawt.  426,  to  enter  satisfaction  on  the  roll  upon  a  judgment  obtained 
against  him  in  the  Queen's  Bencht  on  his  acknowledging  satisfaction  for 
the  amount  upon  a  Judgment  obtained  bv  him  in  the  Common  Pleas 
againat  the  plaintiff  for  a  larger  amonnti  mhough  he  had  the  pkuntijfm 
euetodff  in  exeeution  qf  that  judgn^efU^ — which,  it  was  contended,  in  lav 
latisfied  it.  And  the  Court  of  Queen's  Bench  allowed  the  same  thing 
to  be  done  in  this  very  case ;  Kernot  having  obtained  a  judgment 
against  Mr.  Cattlin  in  an  action  of  trover  for  some  documents  which 
^8001  ^^'^  ^  ^  handSf  At  all  events,  this  ^application  is  answered 
-1  by  the  fact  of  Kernot'a  discWgo  having  been  obtained  by  means 
of  fraud  and  trickery :  it  was  obtained  upon  condition  of  his  withdrawing 
ftb#  AQti^a  to  dispute  the  fiat  vhiQb  bad  ie|ued  against  him,  so  that  the 
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'fiat  Itiight 'be  worked  out,  and  tlfae  'plaintiff  btitalra  his  htr  aliare  dt  ihe 

assets.     In  this  respect,  the  ease  differis  'yefy  little  from  that  of  Baker 

V.  Kid^way,  2  Bingh.  41  (E.  0.  L.  B.  vol.  9),  9  J.  B.  Moore,  114  (E. 

C*  Xi.  %.  vol.  17).     There,  a  commi&sichi  of  bankrupt  liaving  been  sued 

out  against  the  defendant,  in  custody  under  a  ca.  sa.,  the  plaintiff,  in 

order  to  prove  his  debt,  dischairged  the  defendant  frOm  the  execution. 

The  commission  having  afterwards  been  superseded,  the  plaintiff  tock 

the  defendant  in  e:xecntion  again.    And  the  eonirt  suspecting  from  the 

affidavits  that  the  commission  and  dupertiedeas  had  been  fraudulently 

concerted,  refused  to  discharge  the  defendaint  on  mdtion.    [Orowd'SR, 

J. — ^In  Tanner  v,  Hame,  lihe  defendant  obtained  his  discharge  upon  a 

condition  which  ^he  did  not  perform ;  and  the  court  held  that  he  could 

not  be  taken  again.]    'Here,  the  ddftndtfnt  wins  guill^  of  fraud  in  pro- 

ctlrlng  the  fiat  to  be  stiperseaed,1n  defiance  of  his  underiaking.  [CroW- 

DBB,  J. — You  charge  meretyji  wilflil  'breach  Of  a  contract  which  the 

par^^  had  entered  idto.1  In  Ward  v.  Bronihead,  Sfl  Law  J.,  Exch.  216, 

the  plaintiff,  having  obtained  judgmerit  against  the  defendants,  todc 

them  in  execution  under  two  'writs  of  Ca.  sa.,  from  "Which  they  were 

afterwiiirds  diBcharge4,on  payine  ift  portion  of  the  debt.     The  plaintiff 

afterwards  seized  the  defendants  goods  und^  a  fi.  fa.  fbr  the  'balance 

of  the  debt,  which  execution  was  aftei^wards  set  aside  by  the  court.  On 

the  report  of  the  master  that  the  plaintiff  had  riitified  the  discharge  of 

the  defendadt  under  the  ca.  sa.  The  plliidtiff  having  aifterwards  brought 

an  action  against  the  defendant  upon  the  original  judgment,  the  court 

reflised,  on  ididavits  of  the  above  f&dts,  to  lillowtetisfaction  to  be  entered 

on  the  *roll.    [Williams,  J. — Lambert  t^.  Pamell,  16  Law  J.,  r^o/ji 

Q.  B.  55, 10  Jurist  81,  except  as  to  the  condition,  is  exactly  in  ^ 

point.      There,  a  judgment-debtor,  'taken   in  execution,  ^was,  after  a 

month's  imprisonment,  released  'from  prison  by  the  judgment^creditor, 

whOy  three  years  afterwards,  registered  the  judgment  pursuant  to  the 

1  &  2  Yict.  c.  110,  and  2  kS  yict.'c.  11 :  and  the  court  made  absolute 

ia  rule  to'  enter  up  satisfaction  6(  the  judgment,  or  to  atrike  out  the 

entry  on  the  register,  the  debtbr  paying  the  expenses  of  whichever 

alternative  he  adopted.]    The  principle  6f  that  case  is  totally  different 

from  tins :  a  purchaser  may  well  be  entitled  to  insist  upon  having  an 

encutnbrance  removed  from  the  title. 

Milwardj  in  support  of  the  rule. — 'Where  the  records  of  the  court 
^re  improperly  made  use  6f  for  the  purpose  of  perpetuating  u  judgment 
^which  IS  in  law  G(atisfied  and  discharged,  it  is  matter  of  right  to  come  to 
the  court  and  ask  to  have  the  entfy  expunged.  That  the  arrest  and 
discharge  of  the  defendant  operated  in  law  a  complete  eatiifaction' of 
the  judgment  for  all  purposes,  is  cleair.  This  was  so  as  long  ago  as  the 
21  Jac.  1,  c.  24;  and  the  dechions  founded  upon  thiit  statute  are 
uniform.  '  Clark  t;.^  Clement,  6  T.  R.  526,  is  'as  strong  an  authority  as 
etLTk  be.  It  was  there  held,  that,  if  the 'phiinttff  consent  to  the  discharge 
^f  ^ One  of  several  defendants  tak^n  on  "a  Joint  Oa.  sa.,  he  cannot  after- 
iMirds'retake  faifD,  or  tidce  any  6f  the  others.  That  ease  goes  the  whole 
ten]^h  Of  annihilating  the  arjmnent  on  th\B  other -side.  In  Baker  v 
'ltid^ay,^Beet,  G.  J.,says:  *«\[^have  locked 'thr^M^  all  the  eases  on 
tixfeentite  'agahnt  the  pmitoy  Yrofti  'the  e^iflest  peried  down  to  the 
present  time,  and  I  am  aware  of  the  tgveat/jealousy  of  the  bw  on  the 
subject  of  personal  restraint.    I  am  aware, 'that,  where  a  party  had 
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been  discharged  on  account  of  privilege  of  parliament,  it  was  doabted 
*fi021  ^1^^^^®'  ^®  could  be  '^'retaken  after  tbat  privilege  expired,  and 
-I  the  interference  of  the  legislature  became  necessary  to  sanction 
such  a  pi oceedin^ :  so,  where  he  died  in  confinement,  it  was  doubted 
whetlier  the  creditor,  having  resorted  to  the  highest  remedy  the  \xw 
afforded,  could  have  any  further  means  for  the  recovery  of  his  debt, 
though  the  debtor  left  property  behind  him :  that  doubt  was  also  set  at 
rest  by  the  authority  of  the  legislature.  I  am  therefore  clear,  that, 
where  a  commission  of  bankrupt  is  sued  out  against  a  party  in  ezeen- 
tion,  he  not  being  privy  thereto,  if  the  plaintiff  abandons  his  ezecatioD, 
and  proceeds  against  the  effects  of  the  party  by  proving  his  debt  under 
the  commission,  he  has  taken  his  chance,  and,  though  there  should  be 
no  assets  forthcoming,  the  defendant  is  secure  in  his  discharge."  Even 
if  the  discharge  was  procured  by  fraud,  it  would  be  no  answer  to  the 
application.  But  there  clearly  was  no  fraud  here:  at  the  most,  the 
affidavits  of  Mr.  Gattlin  disclose  only  a  breach  of  a  condition  subse- 

Juent.  Lambert  v.  Parnell,  15  Law  J.,  Q.  B.  55,  10  Jurist  31,  is  a 
istinct  authority  to  show  that  it  is  a  matter  of  right  in  a  case  like  this 
to  come  and  ask  to  have  satisfaction  entered  upon  the  roll.  [Williams^ 
J. — Except  as  to  the  condition,  Lambert  v.  Parnell  is  precisely  in 
point.] 

Williams,  J.  (a) — ^The  only  doubt  that  I  have  entertained  in  this  case, 
is,  whether  it  is  compulsory  on  the  court  to  enter  satisfaction  on  the  judg- 
ment roll.     It  may  be  taken,  upon  the  affidavits,  that  Mr.  Gattlin  con- 
sented to  the  discharge  of  Mr.  Eernot  upon  an  agreement,  that,  if  he 
would  so  consent,  Mr.  Eernot  would  abstain  from  controverting  the 
proceedings  under  the  fiat  against  him ;  and  that,  notwithstanding  he 
^g/vq-i  made  the  agreement,  Mr.  Eernot  did  contest  the  fiat,  and  *alti- 
-'  mately  procured  it  to  be  superseded.     The  question  is,  whether, 
under  these  circumstances,  the  discharge  of  Mr.  Eernot  from  custodj 
operated  a  satisfaction  of  the  judgment-debt.     It  seems  to  me  to  be 
impossible,  upon  the  authorities,  to  entertain  a  doubt.     And  I  think  it 
is  impossible  to  get  over  the  case  of  Lambert  v.  Parnell,  15  Law  J.,  Q* 
B.  55, 10  Jurist  81,  where  the  Court  of  Queen's  Bench  ordered  satisfac- 
tion to  be  entered  in  a  case  precisely  like  this.     There,  the  plaintifl^  aiier 
having  consented  to  the  defendant's  discharge,  registered  his  judgment 
under  the  statute :  and,  according  to  the  report  in  the  Jurist,  the  court 
ordered  satbfaction  to  be  entered.     That  undoubtedly  is  in  accordance 
with  all  the  authorities,  and  in  point  here,  with  this  exception,  that  it 
does  not  appear  that  the  discharge  was  obtained  upon  a  condition  which 
was  afterwards  broken.     The  only  remaining  question  is,  whether  that 
makes  any  difference.     Upon  that  I  think  the  authorities  also  are  clear. 
In  Tanner  v.  Hague,  7  T.  B.  420,  the  defendant  was  discharged  on  a 
condition,  viz.  on  his  undertaking  to  pay  at  a  future  day,  and  it  was 
insisted  on  the  part  of  the  plaintiff,  that  his  discharge  under  such  cir- 
cumstances was  no  satisfaction  of  the  judgment:  but  the  Court  of 
Queen's  Bench  held  otherwise.    Again,  in  Blackburn  v.  Stupart,  2 
East  243,  it  was  held  that  a  defendant  cannot  be  taken  in  execution  a 
second  time  on  the  same  judgment,  though  he  were  discharged  the  first 
time  by  the  plaintiff's  consent,  upon  an  express  understanding  that  be 

(•)  Oookbnn,  0.  J.,  wm  aluaii 


COMMON  BB^CH  REPORTS.    (8  J.  SCOTT.    N.  S.)        603 


should  be  liable  to  be  taken  in  execution  again  if  he  failed  to  comply 
with  the  terms  agreed  on.  It  seems  to  me,  therefore,  to  be  clear,  that, 
unless  a  case  of  fraud(a)  is  made  out,  '^'the  circumstance  of  the  t^oa^ 
discharge  being  given  upon  an  agreement  which  is  afterwards  ^ 
broken  can  make  no  difference,  and  that  the  condition  can  have  no 
operation  against  the  general  rule  of  law,  that,  the  judgment-debt  being 
once  satisfied  by  the  imprisonment  of  the  debtor,  it  can  be  no  longer 
used  against  him  for  any  purpose.  Here,  there  is  no  fraud  in  the  sense 
in  which  that  expression  is  used  in  a  matter  of  this  kind.  The  non- 
performance by  the  defendant  of  the  undertaking  he  entered  into  may 
have  been  the  breach  of  a  condition  subsequent,  for  which,  according  to 
Tanner  v.  Hague,  the  plaintiff  may  have  a- remedy  against  him  ;  but  it 
clearly  does  not  alter  the  effect  of  the  discharge.  This  brings  us  to 
the  question  whether  or  not  it  is  a  matter  of  right  for  the  defendant  to 
come  to  the  court  and  ask  to  have  satisfaction  entered.  I  find  it  so 
treated  in  Tidd's  Practice,  Vol.  11,  p.  1041.  I  cannot  help  thinking 
that  Mr.  Gattlin  has  been  somewhat  roughly  used,  in  having  by  the 
course  pursued  lost  both  securities  for  his  debt.  Still,  in  the  absence 
of  fraud,  the  judgment  being  in  law  satisfied,  I  think  the  defendant  is 
clearly  entitled  to  have  satisfaction  entered.^i^ 

Growdbr,  J. — ^I  also  am  of  opinion  that  tnis  rule  must  be  made  abso- 
lute. I  have  always  taken  it  to  be  clear  law,  that,  where  a  creditor  has 
his  debtor  in  execution  '^'under  a  ca.  sa.,  and  then  authorizes  r^coQc 
his  discharge,  there  is  an  end  altogether  of  the  judgment-debt,  ^ 
and  the  debtor  is  entitled  to  have  satisfaction  entered  upon  the  roll. 
That  this  was  so  where  there  was  no  condition  and  no  fraud,  does  not 
seem  ever  to  have  been  doubted.  Upon  the  present  occasion,  the 
consent  to  the  defendant's  discharge  was  given  subject  to  something  of 
a  condition  which  it  is  alleged  the  defendant  failed  to  perform.  I  had 
some  doubt  at  first  as  to  whether  that  did  not  make  a  difference.  But 
the  authorities  on  that  are  conclusive.  Tanner  v.  Hague,  7  T.  R.  420, 
shows  that  the  same  principle  applies  whether  the  discharge  was  subject 
to  a  condition  or  not.  It  is  said  that  here  a  kind  of  fraud  has  been 
practised  upon  Mr.  Cattlin.  I  find,  upon  the  affidavits,  that  it  was  Mr. 
Gattlin  himself  who  originally  made  the  proposition.(c)  Kernot  bavins 
had  a  fiat  issued  against  him,  Gattlin  wished  to  prove  his  debt,  and 
accordingly  he  proposed  that,  if  Kernot  would  withdraw  a  notice  he 
had  given  to  dispute  the  fiat,  he  would  consent  to  his  discharge  from 
custody.     That  is  the  arrangement,  and  the  only  one  which  Mr.  Gattlin 

(a)  A  oase  ooenmd  some  yean  ago  in  the  Court  of  Qneen't  Bei^Dh,  which  does  not  appear 
to  hare  found  its  way  into  the  books.  The  cironmstanoes  were  these : — ^A«  (a  barrister),  being 
in  custody  in  execution  at  the  suit  of  B.,  sent  for  his  creditor,  and  persuaded  hinii  in  the 
absence  of  his  attorney,  to  sign  an  authority  for  his  discharge,  upon  his  promising  to  pay  the 
debt  in  a  giren  time ;  representing  to  B.  that  this  step  would  not  pr^udice  his  right  to  take 
him  again  if  he  (A.)  failed  in  the  performance  of  his  promise.  The  debt  not  being  paid,— 
the  court  allowed  B.  to  issue  a  second  execution  against  A.,  on  the  ground  that  his  discharga 
had  been  procured  by  flraud.  The  transaction  being  afterwards  brought  before  the  Benchers 
of  the  Inn  of  which  A.  was  a  member,  he  was  disbarred. 

(ft)  For  this  purpose,  of  course,  the  roll  would  hare  to  be  carried  in.  This  rule  would  not 
per  se  authorize  any  interftrence  with  the  entry  in  the  register  of  judgments  kept  by  the  senior 
master,  which  was  the  ultimate  object  of  the  application.  That  could  only  be  effected  (under 
the  aathority  of  a  judge's  order)  where,  by  operation  of  this  rule,  the  judgment  ceased  to  be 
npon  the  roll  of  the  court  as  an  unsatisfied  judgment 

(e)  This  was  sworn  by  the  deftndant^s  attorney,  bat  denied  by  Mr.  Cattlin. 
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sets  up.  The  notice  to  flispnte  WM  mtbArawn,  md  <3«ttlin*8  debt 
proved :  and  Babseqnently^ — st  ibe  instigation,  it  is  said,  of  Kemot,^ 
the  fiat  was  superseded.  It  is  therefore  said,  that  the  ordinary  opera- 
tion of  the  discharge  is  preyented  by  thecondnct  panned  by  the  debtor. 
Ko  authority,  however,  has  been  cited  to  support  that  proposition.  !Bie 
*8061  ^^^  relied  on  by  Mr.  ^SadeUy^ — Baker  v.  Rideway,  2  Bmgb. 

^  41,  9  J.  B.  Moore,  114, — was  one  where  the  r^ease  had  bm 
'procured  by  fraud.  Here,  there  is  no  pretence  for  charging  fraud,  it 
seems  to  me  to  be  perfectly  clear  that  the  discharge  of  the  defendant 
did  operate  a  complete  satisfaction  of  the  judgment.  That  being  so,  it 
is  clear  matter  of  right  to  have  satisfootion  entered  upon  tiie  toU. 

WiLLBS,  J. — ^I  am  of  the  dame  opinion.  There  is,  it  seems,  a  judgment 
upon  the  rolls  of  the  court,  which  cannot  be  oiecilted  againdtihe  defend- 
ant, and  which  ought  not  to  be  used  against  him  in  any  way,  because  he 
has  once  been  in  custody  under  a  ca.  sa.  issued  upon  it,  and  discharged. 
I  do  not  at  present  say  what  ou^ht  to  be  done  if  a  oase  of  iraud  were 
made  out.  Fraud  generally  vitiates  evei^  transaction  which  is  based 
upon  it.  But  here  no  fraud  is  established.  The  only  answer  attempted 
to  be  set  up  against  the  defendant's  claim  to  have  satsifaotion  entered, 
is,  that  the  defendant  promised  the  plaintiff,  that,  if  he  woald  consent 
-to  his  discharge,  he  would  abstain  from  doing  some  act  in  future.  That 
might  give  the  plaintiff  a  very  good  ground  of  action,  if  the  promise  wis 
a  legal  one,  ana  any  damage  resultea  to  him  from  the  breach  of  it :  but 
it  clearly  affords  no  reason  why  a  satisfied  judgment  should  be  allowed 
to  appear  on  the  rolls  of  the  court  as  an  unsatisfied  judgmetit.  The  (mlf 
effect  of  permitting  it  so  to  remain  would  be  to  enable  some  person  to 
raise  an  objection  to  the  title  to  any  land  the  defendant  might  be  desir- 
ous of  selling,  or  to  enable  the  executor  to  treat  it  as  a  suwisting  judg- 
ment. It  is  clear,  that,  if  the  plaintflf  had  issued  a  second  ca.  sa.  against 
the  defendant,  and  taken  him  under  it,  his  broken  promise  would  have 
afforded  no  answer  to  an  application  for  his  discharge:  nor  do  I  think 
that  it  can  afford  an  v  answer  to  the  present  ap^ilioation.  It  may  be  that 
^^8071   ^^  ^Action  will  lie  against  him  for  the  non^performanoe  of  the 

-'  condition  upon  which  his  discharge  was  obtained :  but  it  cannot 
prevent  his  right  to  call  upon  the  court  to  put  an  entir  on  the  roll  which 
will  prevent  his  being  prejudiced  by  another  entry  which  has  been  im- 
properly placed  there.  Rule  absolute. 

In  the  esse  of  Magniao  v.  Thompson,  done  '^  for  his  accommodation,  wiihomi 
'2  Wallace,  Jr.  209,  ^is  question  was  any  prefudiee  whatever  to  the  pkin- 
fully  disoussed,  upon  an  examination  tiff's  rights  by  the  enlaigement"  as 
of  Uie  authorities  in  Bngland  and  the  aforesaid,  '^or  oiherwue  howoever/'  it 
United  States,  and  it  was  there  held  neverthdess  ansounted  to  an  ahsolata 
that  where  a  creditor,  having  arrested  satisfiietion  and  extioguishuieat  of  the 
his  debtor  on  a  ca.  'so.,  afterwards  debt  at  hw,  and  that  equity  would  not 
agreed  to  set  him  at  liberty  on  eertahi  relieve  against  the  effect  of  the  die- 
terms,  it  being  <<  expressly  aoknow-  charge,  upon  mere  geneml  aUigalt«s 
ledged'^^iqr  the  defendant  that  it  was  of  mistake  or  fraud. 
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The  defendjuit^  a  m«rohaDt  in  Spain,  agreed  to  ooniign  to  the  plaintiffs,  agents  in  London,  all 
the  raiaini  which  ihould  be  shipped  by  him  for  this  oonntry,  to  sell  for  him  for  a  certain  com- 
mission on  the  "  inyoioe  price."  In  an  action  to  reeorer  the  amount  of  commission  on  twe 
shipments  consigned  by  the  defendant,  in  breach  of  his  agreement,  to  third  persons, — Held^ 
that  it  was  competent  to  the  plaintiffs  to  show  the  proximate  Talne  of  tiie  consignments  upon 
which  they  claimed  commission,  without  prodneing  the  tavotcrt.  Qvntre,  as  to  the  meaning 
of  '<  inrolce  prioe?" 

The  defendant,  a  merchant  in  Spain,  agreed  with  the  plaintiffs,  mer- 
ehants  in  London,  to  consign  to  them  for  sale  as  his  agents  all  the  fruit 
he  should  ship  for  this  country,  for  a  certain  commission  upon  the  amount 
of  the  *^  invoice  prices/'  In  an  action  upon  this  agreement,  the  first 
breach  assigned  in  the  declaration  was,  that  the  defendant  had  consigned 
certain  raisins  to  other  persons ;  the  second,  non-payment  of  the  com- 
mission on  sales. 

At  the  trial,  before  Oresswell,  J.,  at  the  sittings  in  London  after  last 
Michaelmas  Term,  it  appeared  that  the  defendant  had,  in  breach  of  his 
contract,  consigned  to  other  merchants  in  London  two  parcels  of  raisins, 
the  one  by  a  vessel  called  the  Symmetry,  the  other  by  the  Vigilant,  in 
execution  of  orders  received  by  them.  Tp  show  the  amount  of  damages 
they  were  entitled  to  on  this  account,  the^  plaintiffs  called  one  Leask,  a 
broker,  ivho  proved  that  the  valtie  of  these  two  parcels  of  fruit  was  a 
sum  whi<h  would  have  yielded  to  the  plaintiffs  for  commiswon  1262. 

On  the  part  of  the  defendant,  it  was  insisted,  that,  ^inasmuch  i-^coao 
as  the  plaintiffs  were  by  the  agreement  to  receive  a  commission  ^ 
upon  the  ^Mn voice  price"  of  the  goods,  the  production  of  the  invoices 
was  necessary  to  show  the  measure  of  damages. 

The  objection  was  overruled ;  and,  the  jury  having  found  for  the 
plaintiffs,  damages  7282.,  leave  was  reserved  to  the  defendant  to  move  to 
reduce  them  by  126{.  if  the  court  should  be  of  opinion  that  the  invoices 
should  have  been  produced. 

Honyman  now  moved  accordingly. — It  was  for  the  plaintiffs  to  enable 
the  jury  to  measure  the  damages  which  they  were  entitled  to  recover  by 
reason  of  the  breach  of  the  agreement.  To  do  this,  the  invoices  of  the 
raisins  by  the  Symmetry  and  Vigilant  were  necessary,  and  their  produc- 
tion was  a  condition  precedent.  [Willes,  J. — Why  should  not  the 
market  value  be  proved  by  other  means  ?]  The  commission  was  not  pay- 
able on  the  market  value,  which  means  the  selling  price  here,  but  upon 
the  "  invoice  price,"  which  is  the  price  charged  by  the  shipper  to  the 
consignee.  It  is  as  if  the  contract  had  stipulated  that  the  plaintiffs 
should  receive  such  amount  of  commission  as  should  b«  fixed  by  A.  B« 
[CocKBURN,  G.  J. — The  market  value  must  be  presumed  to  be  a  close 
approximation  to  the  invoice  price.  The  amount  does  not  seem  to  have 
been  disputed  at  the  trial,  but  merely  the  media  of  proof.]  The  que8*> 
tion  is  whether  the  evidence  which  was  laid  before  the  jury  really  gave 
them  the  means  they  ought  to  have  had  for  measuring  the  compensation 
the  plaintiffs  were  entitled  to  for  the  breach  of  contract. 

GooKBURN,  G.  J. — I  am  of  opinion  that  there  should  be  no  rule  in 
this  case.  The  action  is  brought  for  the  breach  of  a  contract  whereby 
the  defendant  engaged  to  pay  the  plaintiffs  a  certain  commission  on 
orders  for  ^fmit  procured  by  them  for  him.  It  appears  that  two  t^qaa 
orders  were  procured  by  the  plaintiffs,  which  weit  executed  by  ^ 

voi-  m.  N.  8. — 80 
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the  defendant.  There  can  not  beany  dispnte  that  the  defendant  u  litbk 
to  pay  commission  upon  these  orders :  bat,  inasmuch  as  the  agreement 
Bays  that  the  commission  is  to  be  regulated  by  the  invoice  price  of  tbe 
raisins,  and  the  invoices  were  not  produced  at  the  trial,  it  is  contended 
that  the  plaintiffs  have  failed  to  comply  with  that  which  is  a  condition 
precedent  to  their  right  to  damages.  If  the  agreement  had  stipulated 
that  the  plaintiffs  should  be  paid  a  given  amount  of  comniission  "  upon 
production  of  the  invoices,"  that  might  have  been  a  different  thing.  But 
here  evidence  was  given  of  the  value  of  the  shipments ;  and  I  think  it 
was  open  to  the  jury  to  draw  an  inference  from  that  of  the  amount  of 
the  invoice  price.  It  is  not  denied  that  $ome  commission  is  due :  and  it 
is  not  contended  that  the  amount  found  by  the  jury  is  excessive.  I  see 
no  reason,  therefore,  why  their  decision  should  be  quarrelled  with. 

Williams,  J. — I  also  am  of  opinion  that  there  should  be  no  rule  in 
this  case.  No  complaint  is  made  here  as  to  the  amount  of  the  verdict 
If  there  had  been,  probably  I  should  have  taken  a  different  view  of  the 
matter.  But  what  we  are  asked  to  do,  in  effect,  is,  to  reduce  the  damages 
to  1$.  There  would  be  manifest  injustice  in  doing  so:  the  barnin 
between  the  parties  would  not  be  executed.  I  agree,  that,  if,  as  Mr. 
Honyman  suggested,  the  amount  of  commission  was  to  be  such  as  A.  B. 
should  fix,  the  plaintiff's  title  to  recover  any  commission  would  be 
dependent  on  the  ascertainment  of  the  amount  by  the  person  indicated. 
But  here  it  is  manifest  that  much  more  than  nominal  damages  were 
due.     The  proper  course,  I  apprehend,  would  have  been,  to  have  told 

*8101  ^^  ^^^^  ^^^  ^^^  evidence  of  amount  *was  unsatisfactory,  and 
^  that  they  were  at  liberty  to  reduce  it.  That  would  be  serving 
the  plaintiffs  right  for  presenting  their  case  so  imperfectly :  but,  to  say 
that  they  arc  therefore  to  be  punished  by  having  their  claim  reduced  to 
1«.  would  be  doing  them  gross  injustice. 

Growdbr,  J. — -i  also  am  of  opinion  that  there  is  no  ground  for  redao- 
ing  the  verdict  as  prayed.  The  argument  of  Mr.  Honyman  proceeds 
upon  the  assumption  that  the  production  of  the  invoices  was  a  condition 
precedent  to  the  plaintiffs*  right  to  recover  any  commission.  That, 
XLOwever,  is  a  fallacy.  By  the  terms  of  the  agreement,  the  plaintilb  are 
to  have  a  certain  commission  upon  the  invoice  price  of  the  shipments. 
That  is  a  mere  description  of  the  mode  of  regulating  or  ascertuning  the 
Amount  of  the  commission.  Evidence  was  clearly  admissible  to  show 
what  the  invoice  price  was.  It  was  competent  to  the  defendant  to  con- 
tend before  the  jury  that  the  evidence  given  was  insufficient.  But  tbat 
was  not  the  ground  taken.  It  would  be  doing. the  grossest  bjustice  to 
3ay  that  the  plaintiffs  were  only  entitled  to  1«.,  because  they  failed  to 
produce  the  best  possible  evidence  of  amount. 

WiLLES,  J. — ^I  am  of  the  same  opinion*  This  application  rests  upon 
the  ground  that  the  plaintiffs  have  not  given  any  evidence  to  entitle 
them  to  the  commission  they  claim,  or  any  part  of  it.  By  the  terms  of 
the  contract,  they  are  to  receive  a  certain  commission,  say  S  per  cent 
upon  the  ^'invoice  price.'*  If  "invoice  price"  necessarily  meant  the 
.amount  appearing  upon  the  face  of  the  invoice  sent  by  the  defendant,  I 
should  probably  have  thought  that  Mr.  ffonyman^s  argument  was  well 
founded.  But  that  clearly  is  not  so ;  for,  if  invoices  were  not  sent,  or 
they  fraudulently  represented  an  amount  less  than  the  real  value  of  the 
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goods,  it  could  '^'hardly  be  contended  that  the  plaintiffs  would  be  r-^^^  ^ 
precluded  from  recovering  any  commission,  or  would  be  bound  to  ^ 
take  it  npon  such  diminished  amount.  It  appears  to  me  that  the 
*^  invoice  price"  here  means  the  amount  at  which  the  goods  are  invoiced 
to  the  purchaser.  Now,  what  was  the  evidence  ?  That  about  100  tons 
of  raisins  were  sent  by  the  Symmetry  and  the  Vigilant,  consigned  to  two 
strangers,  and  that  they  would  fetch  in  the  market  here  a  certain  sum. 
Of  course,  if  the  matter  proceeded  regularly,  the  amount  would  appear 
from  the  invoices.  If  the  production  of  the  invoices  was  a  condition 
precedent,  the  persons  who  made  out  the  invoices  would  be  the  proper 

?ersons  to  call.  It  seems  to  me  that  was  not  the  necessary  course. 
*bere  might  be  great  difficulty  in  proving  the  invoices  in  such  a  way  as 
to  bind  the  defendant :  and  it  would  be  throwing  an  intolerable  burthen 
on  the  plaintiffs.  This  very  much  aids  the  construction  that  "  invoice 
price*'  means  the  amount  which  ought  to  go  into  an  invoice.  I  think 
the  jury  were  properly  directed  to  find  the  invoice  price  from  the  evi- 
dence of  the  market  value.  It  is  not  pretended  that  126L  represents 
more  than  the  proper  amount  of  the  plaintiffs'  commission. 

Rule  refused. 

Where  it  was  agreed  that  a  person  to  a  house  in  New  Yoric,  to  be  for- 
in  Philadelphia  should  act  as  sole  warded  to  the  purchasers  in  Philadel- 
agent  for  a  foreign  house,  and  receive  phia;  it  was  held  that  in  an  action- 
orders  for  goods  from  them,  the  goods  for  a  breach  of  the  agreement  the  jury 
to  be  forwarded  directly  to  him,  he  to  might  give  damages  beyond  the  loss  of 
receive  commissions  on  sales  made  by  commissions,  though  no  other  evidence 
him,  snd  he  accordingly  procured  a  of  injury  than  such  loss  was  offered : 
number  of  orders,  but  the  foreign  Holler  v.  Weiner,  15  Penn.  St.  242. 
boose  transmitted  the  goods  so  ordered 
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A.,  Mttog  for  B.y  ft  foreign  prineipal,  Imt  in  hU  own  name,  bought  of  C,  in  London,  »  ourgo  of 
wboa.t  on  board  a  certain  reesel  represented  to  be  on  its  way  from  Oalati,  payment  to  be 
made  in  eash  on  delivery  of  the  ihipping  documents.  Having  paid  the  price  at  the  request 
of  his  prinoipal,  A.  drew  npon  him  for  the  amount^  and  the  bill  was  duly  paid.  B.  after- 
wards came  to  London,  taio  the  contraet,  and  ratified  ail  that  A,  had  done.  It  tamed  out 
that  the  cargo  had  been  fraudulently  disposed  of  by  the  captain  prior  to  the  date  uf  the  con- 
tract of  sale  by  0.  to  A. : — Heidi  that  B.  could  not  maintain  an  action  against  A  to  recorer 
back  the  money  paid,  as  upon  a  failure  of  consideration ;  but  that  his  only  remedy, — ^whether 
in  hia  own  name  or  in  that  of  A.,— was  against  C,  the  seller. 

Thb  first  count  of  the  declaration  stated  that  the  defendants  thereto- 
fore, and  before  the  commencement  of  the  suit,  wrongfully  intending 
and  contriving  to  deceive  the  plaintiff  in  that  behalf,  falsely  and  fraudu- 
lently represented  to  the  plaintiff  that  a  certain  vessel  called  the  Oesina 
Bertha,  then  alleged  to  be  on  a  certain  vcyage,  to  wit,  from  Oalatz  to 
the  United  Kingdom,  had  before  the  time  of  making  the  said  representa 
tion,  and  before  the  purchase  of  wheat  by  the  plaintiff  thereinafter 
mentioned,  passed  a  certain  place  called  Constantmople,  in  Turkey,  in 
parts  beyond  seas,  on  the  said  voyagOi  and  by  such  false  and  fraudulent 
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representation  induced  and  procured  tbe  plaintiff  to  pnrcbasc,  and  the 
plaintiff,  relying  upon  the  said  representation  of  tbe  defendants,  did 
purchase,  a  certain  cargo  of  wheat  alleged  to  be  loaded  upon  the  said 
Tessel  so  as  aforesaid  represented  to  have  passed  the  said  place  on  the 
said  voyage,  for  a  large  sum  of  money  which  the  plaintiff  then  paid  for 
the  said  wheat ;  whereas  in  truth  and  in  fact  the  said  vessel  had  not  at 
the  time  of  the  making  of  the  said  representation  by  the  defendants,  or 
at  the  time  of  the  said  purchase,  passed  tbe  said  place  called  Constan- 
tinople aforesaid  on  the  said  voyage,  as  the  defendants  at  the  time  of 
making  the  said  representation  and  at  all  times  thenceforth  well  knew; 
and  by  reason  of  such  false  and  fraudulent  representation  of  the  defend- 
ants the  plaintiff  wholly  lost  and  was  deprived  of  the  said  sum  so  paid 
for  the  said  wheat,  and  the  gains  and  profits  that  he  would  otherwise 
have  derived,  and  ought  to  have  derived,  from  the  said  purchase,  and 
was  otherwise  greatly  injured  and  damnified. 

l%ere  was  also  a  count  for  money  paid,  money  received^  and  money 
found  due  on  accounts  stated. 

*81 81       ^^®  defendants  pleaded,  to  the  first  count,  not  guilty,  and  as 
-'  to  the  residue  of  the  declaration,  never  indebted. 

The  cause  was  tried  before  Gockbum,  C.  J.,  at  the  sittings  in  London 
after  last  Trinity  Term,  when  the  facts  which  appeared  in  evidence  were 
as  follows : — ^The  plaintiff  was  a  merchant  residing  in  the  north  of  France. 
The  defendants  were  commission  merchants  in  London.  Li  December, 
1858,  the  defendants  having  a  cargo  of  wheat  from  Gralati  to  dispose  d^ 
wrote  to  the  plaintiff  as  follows : — 

^*  London,  2d  December,  185S. 

^'  Herewith  we  send  you  sample  of  a  small  cargo  (620  qrs.^  new  idieat 
firom  Oalata,  per  Gesina  Bertha.  We  had  this  cargo  firm  in  hand  tb-day 
for  sale  to  the  continent  at  67t.  If  you  can  offer  us  that  price,  freight 
and  insurance  (done  in  London)  to  Dunkirk  included,  we  hope  to  be  i^le 
still  to  succeed  on  receipt  of  your  answer :  and,  if  there  be  a  chance  of 
buying  at  a  fraction  lower  than  that,  you  can  rest  assured  we  shall  be 
fflad  to  study  economy  in  your  interest,  which  in  that  ease  would  be  ours. 
Our  commission  woula  be  2  per  cent,  on  the  gross  amounti  as  nsnal ;  for, 
we  presume,  we  shall  have  to  draw  on  bankers  in  Paris  or  Antwerp.  If, 
however,  you  prefer  paying  us  the  amount  of  invoice  here  in  London 
against  bill  of  lading,  we  wul  only  charge  1  per  cent,  commission.  Cask 
payments  are  customary  here  for  all  floating  cargoes.  The  wheat,  per 
Gesina  Bertha,  has  been  shipped  at  the  weight  of  SI}  to  62  lbs.,  say 
77/78  kilos,  to  the  hectolitre.  The  shippers  are  very  respectable ;  and 
we  lately  sold  one  of  their  cargoes  at  68«.  for  Antwerp.  The  vessel  hav- 
ing left  Galatz  the  12th  October,  and  having  passed  CtmstamtmapUj  may 
be  expected  on  the  Englbh  coast  within  a  month." 

Having  received  instructions  from  the  plaintiff  to  make  the  purehsse 
for  him  on  the  best  terms  they  could,  the  defendants  wrote  again  <m  the 
*8141  ^^^'  statins  that  they  *had  purchased  at  66».     The  contract  be- 
-^  tween  the  defendants  and  the  sellers  was  as  follows : — 

'^London,  6th  December,  185S. 

'*  Sold  Messrs.  Briiokner  k  Co.  the  cargo  of  fine  Galata  wheat,  quilitj 
equal  to  the  sealed  sample  in  their  possession,  due  allowance  to  be  made 
for  brandling,  when  shipped  at  (Hlatz  in  good  and  merchantable  ecndi- 
tion,  per  Gesina  Bertha,  Wever,  master,  and  consisting  of  450  kflofli  •• 
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p^er  bill  of  lading  dated  18th  October^  N.  S.y  at  the  price  of  66«.  (say 
sixty-six  shillings)  per  quarter  free  on  board  at  Galatz,  and  incluaing 
freight  and  policies  of  insurance  to  any  safe  port  in  the  United  Kingdom 
or  continent  between  Havre  and  Hamburg,  both  these  ports  included; 
the  vessel  calling  at  either  Cork  or  Falmouth  for  orders.  Computation 
of  measures,  1 00  kilos,  equal  to  143  quarters.  No  charge  for  dunnage. 
Payment,  cash,  in  exchanffe  for  shipping  documents,  deducting  interest 
for  the  unexpired  time  of  three  months  from  date  of  bill  of  lading,  at  the 
rate  of  5  per  cent  per  annum ;  the  same  to  be  taken  up  on  or  before  the 
18th  instant.  Sellers  to  hand  buyers  nolicies  of  insurance  effected  with 
iqpproved  underwriters  in  London,  but  tor  whose  solvency  sellers  are  not 
responsible.  Sellers  pay  buyers  a  commission  of  1  per  cent,  on  the  gross 
amount  of  invoices. 

(Signed)  *^  Barkbb  k  Black." 

The  invoice  delivered  by  Barker  k  Black  treated  the  transaction  as  a 
sale  to  Bruckner  k  Co.,  and  the  amount,  less  1  per  cent,  commission, 
beins  17572.  9t.  lOd.,  was  paid  in  cash  by  Bruckner  k  Co.  to  Barker  k 
BlacSc ;  and  Bruckner  k  Co.  drew  upon  the  plaintiff  at  two  months  for  the 
invoice  amount  and  their  commission  and  brokerage,  amounting  to  18882. 
St.  The  invoice  sent  by  the  defendants  to  the  plaintiff  was  headed  as 
foUowB : — ^*  Invoice  of  a  cargo  of  Oalats  wheat  afloat,  per  Gesina  Bertha, 
Captain  B.  F.  Wever,  bought  by  order  and  for  account  of  M.  Bisbourg^ 
at  teouchain." 

"^On  the  18th  of  January,  1854,  intelligence  reached  London,  r«Qir 
that,  prior  to  the  6th  of  December,  1858,  tne  cargo  of  the  Gesina  *- 
Bertha  had  been  discharged  and  sold  at  Constantinople,  and  that  the 
proceeds  (8002.)  were  held  by  the  Dutch  Consul  at  that  place  on  behalf 
of  the  shippers. 

The  pluntiff  having  paid  the  bills  (and  Barker  k  Black  having  failed), 
sought  to  i:ecover  back  the  amount  from  the  defendants,  on  the  CTound 
that,  having  made  the  contract  in  their  own  names  with  Barker  &  Black, 
they  thereby  precluded  him  from  having  recourse  to  Barker  k  Black  for 
the  return  of  the  money  received  as  the  price  of  a  non-existing  cargo. 
The  ease  of  Couturier  v.  Hastie,  5  House  of  Lords  Cases  678,  was 
referred  to. 

The  first  count  of  the  declaration  was  abandoned ;  it  being  admitted 
that  the  defendants,  in  representing  the  vessel  and  cargo  to  have  passed 
Constantinople,  acted  bonft  fide,  and  spoke  according  to  their  oelief. 
The  foUowinff  admissions  were  made  between  the  counsel,  and  it  was 
agreed  that  the  question  of  the  defendants'  liability  diould  be  referred 
to  the  court: — ^^  That  the  d^endanU  entered  into  and  executed  the  coa- 
traei  of  Mb  as  the  agenU  of  and  on  hehdff  of  the  plaintiffs  but  executed 
the  contract  in  their  own  names,  without  disclosing  in  it  the  name  of  any 
principal,  or  that  they  were  acting  for  any  principal,  though  they  ver- 
bally informed  the  sellers'  brokers  that  they  were  buying  for  a  foreign 
purchaser :  that,  at  the  time  the  contract  of  sale  was  entered  into,  the 
cargo  had  ceased  to  exist,  but  the  defendants  acted  bon&  fide  in  making 
the  contract.  The  admission  that  the  defendants  bought  as  the  agents  of 
the  plaintiff  is  not  to  preclude  the  plaintiff  from  contending  that  the 
defendants,  in  executing  this  contract,  departed  from  the  authority  con- 
ferred by  the  correspondence,  and  are  therefore  liable  to  the  plaintiff 
if  in  this  fonn  of  aotiea  any  such  point  should  be  open  to  the  plainti£** 
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*81B1  *^^  ^^  farther  admitted  by  the  counsel  for  the  plaintiff,  thtt 
-'  the  plaintiffs  having  come  to  England  in  Marchj  eaw  the  eontractj 
and  ratified  all  that  the  defendants  had  done.  But  he  insisted  that  the 
defendants  had  no  authority  to  buy  in  their  own  names,  nor  to  bay  for 
cashy  nor  to  stipulate  for  commission :  with  reference,  however,  to  the 
last  point,  he  admitted  that  it  was  the  usage  of  the  London  com  trade, 
that  the  broker  of  a  foreign  buyer  may  receive  a  commission  from  the 
seller,  and  that  the  taking  such  commission  in  this  case  was  bon&  fide, 
and  that  the  commission  had  nothing  to  do  with  the  price. 

A  verdict  having  been  taken  for  the  defendants, 

Bovilly  Q.  C,  in  Michaelmas  Term  last,  pursuant  to  leave,  obtained  a 
rule  nisi  to  enter  a  verdict  for  the  plaintiff  for  1796{.  9t.,  with  interest 
at  the  rate  of  SI.  per  cent,  per  annum  from  the  10th  of  Febmary,  1854, 
^*  on  the  ground  that  the  aefendants  were  liable  to  return  the  money 
paid  for  the  cargo,  and  that  the  plaintiff  was  not  bound  to  resort  to  Barker 
&  Black." 

J.  WUde^  Q.  C,  Hanymany  and  Torke^  now  showed  caoae. — ^Tbe 
ground  upon  which  the  plaintiff  seeks  to  recover  back  the  money  paid 
for  the  cargo  in  Question,  is,  that  the  contract  being  for  the  sale  of  a 
specific  cargo,  and  the  subject-matter  of  the  contract  having  no  existence 
at  the  time,  the  money  was  paid  without  consideration.  The  case  of 
Couturier  v.  Hastie  is  distin^ishable  on  this  ground,  that  there  the 
captain  had  sold  the  cargo  under  circumstances  which  rendered  the  sale 
justifiable,  and  the  purchaser  had  a  good  title ;  whereas,  here,  the  sale 
was  improper  and  fraudulent  on  the  part  of  the  captain.  Assuming,  how- 
OTer,  that  the  cargo  did  not  exist  at  the  time  of  the  contract,  and  that, 
*S171  ^^^^^^°S  ^^  ^^^  authority  of  Couturier  v.  Hastie,  *the  plaintiff  is 
-'  entitled  to  recover  back  the  money  from  somebody,  the  question 
is  whether  he  can  recover  it  from  the  defendants.  In  the  first  place, 
it  is  admitted  that  the  defendants  made  the  contract  as  agents  for  the 
plaintiff.  As  between  themselves  and  the  plaintiff,  they  were  agents 
throughout ;  and  they  did  not  cease  to  be  his  agents  because  they  had 
80  conducted  themselves  as  to  become  liable  as  principals  to  the  parties 
with  whom  they  contracted.  Besides,  with  full  knowledge  of  all  that  had 
been  done,  the  plaintiff,  after  the  payment  of  the  money,  ratified  the 
defendants'  acts. 

The  court  called  on 

Bomllj  Q.  C,  and  J.  Kay^  to  support  the  rule. — ^It  is  clear,  accord- 
ing to  the  case  of  Couturier  v.  Hastie,  5  House  of  Lords  Cases,  678, 
that,  where  the  subject  of  the  sale  is  non-existing  at  the  time  the  con- 
tract is  entered  into,  the  purchaser  is  entitled  to  recover  back  the  money 
he  has  paid  upon  the  faith  of  there  being  an  existing  something  to  be 
sold  and  bought,  and  capable  of  transfer.  [Cockburn,  C.  J. — Assume 
that  this  was  a  non-existing  cargo.]  In  that  case  the  plaintiff  would 
clearly  be  entitled  to  recover  back  his  money  from  some  one.  The 
question  is,  from  whom  ?  It  is  said  that  he  is  bound  to  have  recourse 
to  Barker  &  Black.  That  raises  another  question, — who  was  interested 
in  the  cargo  ?  The  defendants  purchased  in  their  own  names,  the  con- 
tract not  disclosing  the  fact  that  they  purchased  as  agents.  [Cockbubk, 
C.  J. — That  does  not  prevent  the  principal  from  adopting  the  contract 
as  his  own.  In  Smith's  Mercantile  Law,  5th  edit.,  b^  Dowdeswell, 
162,  it  is  laid  down,  that,  *^  if  an  agent  acting  for  an  undisclosed  princi- 
pal have  made  a  contract  in  hie  oum  name^  the  principal  may  sue  open 
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it."3      In  Pennell  v.  Alexander,  8  Ellis  &  B.  283  (E.  C.  L.  R.  vol.  77), 
the  defendants,  merchants  resident  in  Ireland,  wrote  to  S.  A.,  a  mer- 
chant resident  in  London,  authorizing  him  "^^Ho  take  for  us  two  rico-io 
cargoes"  of  Ibraila  corn,  1000  to  1500  quarters,  at  2U.  to  24«.   ^ 
Sd.y  ^^  payment  by  our  acceptance  at  two  or  three  months,*'  and  in  a 
postscript  added,  ^^  Tou  may  go  to  24«.  6i.,  if  you  find  you  cannot  do 
the  work  at  24«.  or  24«.  Sd."     S.  A.  made  a  bargain  with  R.,  a  mer- 
chant resident  in  London,  for  a  6argo  by  the  C,  and  sent  him  a  note 
commencing  ^'  Sold  by  order  and  for  account  of  R.  to  our  principals  the 
cargo"  of  fiulgarian  corn  per  C,  at  24«.  6d.  per  quarter,  cost,  freight, 
and  insurance ;  '^  Sellers  to  pay  a  commission  of  2  per  cent.     Payment 
in  cash*'  in  one  week  after  receipt  of  documents.     On  the  same  day, 
R.  in  his  books  debited  S.  A.  with  the  price  of  the  cargo,  and  sent  o. 
A.  the  shipping  documents  with  the  bill  of  lading  endorsed,  and  an 
invoice  headed  "  S.  A.  bought  of  R."    On  the  same  day,  S.  A.  wrote 
to  defendants  "  to  advise  having  purchased  for  your  account  the  cargo 
of  Bulgarian  com  per  C,  at  24«.  9d.  per  quarter,  G.  F.  &  I.  (cost, 
freight,  and  insurance)^  which  is  Sd.  per  quarter  over  your  limit  for 
Ibraila,  but  proportionately  cheaper."    In  this  letter  were  enclosed  the 
shipping  documents  of  the  G.  (including  the  endorsed  bill  of  lading), 
and  an  invoice  headed  ''  Invoice  of  a  cargo,  &c.,  bought  by  order  and 
for  account  and  risk*'  of  defendants,  and  a  draft  for  the  price  at  249. 
9d.,  drawn  by  S.  A.  on  the  defendants.     The  defendants  returned  the 
draft  accepted,  stating  in  the  letter,  "  We  note  purchase  of  corn  per  G. 
at  24t.  9(2.     We  would  much  rather  have  had  Ibraila  at  24^.  or  24«. 
8(2."    After  this,  whilst  the  bill  was  still  current,  and  before  the  arrival 
of  the  G.,  S.  A.  failed.     R.  stopped  the  cargo  of  the  G.,  treating  S.  A. 
as  the  purchaser,  and  claiming  to  be  an  unpaid  vendor  to  him.     The 
defendants,  on  receiving  an  inaemnity  from  R.  against  the  bill,  paid  him 
the  price,  less  discount,  at  the  rate  of  24«.  6(2.,  being  less  than  the  sum 
for  which  the  bill  was  accepted,  which  was  at  the  rate  of  24«.  9(2.     The 
assignees  of  S.  A.,  who  *had  become  bankrupt,  sued  the  defend-  r^eoi  q 
ants  on  the  bilL     R.  defended  the  action  for  them,  on  the   '- 
eround  that  the  consideration  for  the  bill  had  failed.    A  case  was  stated 
For  the  Gonrt  of  Queen's  Bench,  in  which  the  correspondence,  containing 
as  above  stated,  was  set  out,  and  the  court  had  power  to  draw  infer- 
ences of  fact:  and  it  was  held,  that,  on  the  above  documents,  it  must  be, 
taken,  that,  notwithstanding  the  form  of  the  contract  note  and  the 
defendants'  order  to  S.  A.,  the  transaction  was  a  sale  from  R.  to  S.  A., 
and  a  sale  from  S.  A.  to  the  defendants,  and  not  a  sale  from  R.  to  the 
defendants  through  S.  A. :  and  this  without  reference  to  the  fact  of  the 
defendant's  residence  in  Ireland.     [Willbs,  J. — That  is  an  exceptional 
case.     Ashlin  coiild  not  say  he  acted  as  aeent  of  Alexander  &  Go.,  for,' 
he  bought  at  24«.  6(2.,  and  returned  24«.  9a.    If  he  had  been  their  agent 
in  buying  the  corn,  Alexander  &  Go.'s  payment  to  Ralli  and  Go.  would 
have  been  an  answer  to  the  action  by  Ashlin's  assignees.]    That  the  agent 
is  to  be  considered  as  the  seller  of  the  goods  to  the  foreign  correspondent 
is  not  a  new  doctrine :  Feize  v.  Wray,  S  East  93 ;  Schuster  v.  M'Kellur, 
26  Law  J.,  Q.  B.  281.    In  Jones  v.  Littledale,  6  Ad.  &  E.  486  (E.  G.  L. 
R.  vol.  83),  1  N.  4  P.  677  (B.  G.  L.  R.  vol.  86),  L.  k  Go.,  brokers  at 
Liverpool|  sold  hemp  by  auction  at  their  rooms,  and  gave  an  invoice 
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desoribiDg  the  eoods  as  ^'bought  of  L.  k  Go./'  and  received  part  of  tin 
price,  bat  failed  to  deliver  the  goods.  An  action  being  brongfat  aeunit 
them  by  the  porchaser  for  the  non-delivery,  and  for  money  had  and 
received,  it  was  held  that  L.  &  Go.  had  made  themselves  responsible  u 
sellers  by  the  invoice,  and  could  not  defend  themselves  by  evidence 
tending  to  show  that  they  sold  as  agents,  and  had  intimated  that  fact 
before  and  at  the  time  of  the  sale,  and  that,  the  principals  bring 
indebted  to  L.  &  Go.,  the  invoice  had  been  made  ont  in  their  names, 
according  to  a  custom  of  brokers  in  Liverpool,  to  secure  the  passine  of 
^oqcfi  the  purchase-money  ^through  their  hands.     Lord  Denman  then 

^  says:  ''It  is  dear,  that,  if  the  agent  contracts  in  suchafona 
as  to  make  himself  personally  responsible,  he  cannot  afterwards,  whether 
his  principal  were  or  were  not  known  at  the  time  of  the  contrsel, 
relieve  himself  from  that  responsibility."  That  was  followed  bj 
Higgins  V.  Senior,  8  M.  Jc  W.  834,t  and  other  cases*  In  Smyth  v. 
Anderson,  7  G.  B.  21,  38  (E.  G.  L.  R.  vol.  62),  Maule,  J.,  on  the 
authority  of  Thomson  v.  Davenport,  9  B.  &;  G.  78  (E.  G.  L.  R.  vol.  17), 
4  M.  &;  R.  110,  2  Smith's  Leading  Gases  (4th  edit.),  286,  says:  ''It is 
well  known,  in  ordinary  cases,  where  a  merchant  resident  abroad  buys 
ffoods  here  through  an  aeent,  the  seller  contracts  with  the  agent,  and 
were  is  no  contract  or  pnvity  between  him  and  the  foreign  principal.'* 
And  that  is  followed  by  Green  v.  Kopkd,  18  G.  B.  549  (E.  C.  L.  R.  voL 
86),  where  Dr.  Story's  suggestion  is  controverted  by  the  court,  and 
Chancellor  Kent's  adopted.  [Williams,  J. — ^Do  you  mean  to  contend, 
that,  if  the  money  had  not  been  paid  here,  the  vendors  coold  not  hive 
sued  the  present  plaintiff?]  Yes.  A  merchant,  thoudi  in  one  sense 
agent  for  his  foreign  correspondents,  is  not  by  mercantile  usage  entitled 
to  pledge  their  credit,  as  purchasers,  for  what  he  buys  in  the  home 
market  on  their  account :  Poirier  v.  Morris,  2  Ellis  &  B.  89.  Crompton, 
J.,  during  the  argument  of  that  case,  says, — ^^  There  are  very  many 
mercantile  cases  m  whic^  a  person  is  employed  as  agent  to  buy,  bat 
without  any  authority  to  pledge  his  principal's  credit  In  the  ordinary 
case  of  a  Liverpool  merchant  purchasing  cotton  at  New  Orleans,  the 
constant  custom  is,  to  write  to  his  correspondents  there  to  buy  cotton 
for  him  on  commission.  The  New  Orleans  house  buy  as  the  laverpod 
merchant's  agents :  they  charge  him  the  cost  price,  and  a  commission 
for  buying  the  cotton  for  him :  but  they  cannot  pledge  his  credit  for  the 
cotton :  they  must  buy  it  on  their  own  credit,  or  pay  f<Nr  it  out  of  their 
*8211  ^^^  funds."    In  the  case  of  a  foreign  principal,  to  make  *hiia 

-I  responsible  to  the  sellers,  there  must  be  an  ezpreea  authority  in 
the  agent  to  pledge  his  credit.  Here,  the  plaintiff  never  knew  who  the 
tellers  were,  until  after  the  completion  of  the  transaction.  [Cockbvbk, 
C.  J. — The  general  rule  of  law  undoubtedly  is,  that  an  nndisdoted 
principal  may  sue  upon  a  contract  made  by  an  agent.  But  it  is  said 
that  rule  does  not  apply  where  the  principal  is  a  foreigner.]  The  con- 
tract was  made  by  Bruckner  k  Go.  as  principals.  The  plaintiff's  remedy 
cannot  be  against  Barker  k  Black :  for,  the  sum  he  paid  was  1833^  9i., 
whereas  the  amount  which  they  received  was  only  17572.  9«.  10(2. 

GocKBURN,  G.  J. — ^This  appears  to  me  to  be  so  clear  a  case  that  I 
almost  doubt  the  propriety  of  the  course  I  adopted  at  the  trial,  in  reserving 
the  plaintiff  leave  to  move.  The  facts  are  simple.  The  plaintiff  em- 
ployed the  defendants  as  his  agents  to  purchase  a  cargo  of  corn  for  him. 
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They  bought  of  Barker  k  Black ;  but,  though  they  informed  Barker  & 
Black  that  they  were  buying  for  a  foreign  principal,  they  did  not  disclose 
his  name,  and  they  made  the  contract  in  their  own  names.     It  was  after- 
wards discovered  that  the  cargo  had,  previously  to  the  date  of  the  con- 
tracty  been  fraudulently  disposed  of  by  the  captain  at  Gonrtantinople,  in 
order  to  enable  him  to  obtam  a  more  advantageous  freight.    The  defend- 
ants had  paid  the  price  of  the  cargo  to  Barker  &  Black,  and  had  drawn 
for  the  amount  upon  the  plaintiff;  and  the  latter,  having  paid  the  bills, 
now  seeks  to  recover  back  the  money  from  the  defendants,  his  agents.   It 
is  of  ever^  day  occurrence  that  persons  acting  as  brokers  or  agents  make 
contracts  in  their  own  names,  without  disclosing  the  names  of  the  persons 
for  whom  they  are  acting.     It  is  said  that  the  ^aintiff  in  this  case  cannot 
have  recourse  to  the  sellers  of  the  cargo  to  recover  back  the  price  paid 
in  respect  of  a  eonsideration  which  has  '^'wholly  failed.    But,  in  r*ooo 
the  first  place,  that  is  contrary  to  the  established  rule  of  law,  that,  ■- 
where  an  agent  makes  a  contact  for  a  principal,  though  his  name  is  not 
disclosed,  the  principal  may,  if  he  thinks  proper,  enforce  it  against  the 
other  contracting  party.   It  is  true,  that,  here,  the  principal  is  a  foreigner, 
and  that  there  is  another  role  of  law,  equally  indisputable,  that,  where  a- 
man  contracts  as  agent  for  a  foreign  principal,  the  contract  is  considered 
as  having  been  entered  into  with  the  agent.     It  may  be  doubtful  how 
far  that  rule  applies  where  the  foreign j)rincipal  is  seeking  to  enforce 
the  contract(a)    But,  be  that  as  it  may,  it  would  have  been  the  same  if 
the  defendants  had  made  the  contract  in  the  name  of  the  foreign  prin- 
cipal.    I  do  not  think  that  part  of  the  argument  touches  at  all  the  gist 
of  the  case.    The  question  is,  whether  the  defendants  had  the  authority 
of  the  plaintiff  for  entering  into  the  contract.    It  is  clear  from  the  cor- 
respondence that  they  had ;  and  it  is  admitted,  that,  after  the  contract 
had  been  entered  into,  the  plaintiff  ratified  all  the  defendants  had  done. 
The  contract  was  entered  into  by  them  with  Barker  &  Black  as  agents, 
and  the  money  was  paid  by  them  in  discharge  of  their  principal's  liabi- 
lity ;  and  the  principal  was  bound  to  repay  them.     Having  paid  the 
money,  he  cannot  be  permitted  now  to  turn  round  upon  his  aeents,  and 
say  that  they  are  bound  to  return  the  money,  because  they  made  the  con- 
tract in  their  own  names.    The  defendants  are  clearly  entitled  to  retain 
their  verdict. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  The  defendants, 
acting  as  agents  for  the  plainti^  buy  of  Barker  k  Black  a  cargo  of  wheat, 
contracting  with  them  m  their  own  names,  and  without  disclosing  the 
name  of  their  principal;  and  they  pay  for  it,  and  are  ^reimbursed  r»QOQ 
by  their  principal.  Barker  k  Black  never  deliver  the  wheat,  so  ^ 
that  there  is  a  total  failure  of  consideration  for  the  payment.  The  ques- 
tion is,  to  whom  is  the  principal  to  resort  to  recover  back  his  money,— 
the  persons  who  received  it,  or  the  agents  ?  I  am  clearly  of  opinion  that 
his  only  remedy  is  against  the  former ;  and  that  it  makes  no  difference, 
that,  by  the  form  ot  the  contract  into  which  they  entered,  the  agents 
had  made  themselves  personally  liable  to  the  sellers  in  the  first  instance. 
If  we  were  to  hold  the  contrary,  we  should  be  altogether  changing  the 
character  of  agents,  who  have  a  right  to  look  to  their  principals  for  indem- 
x>ity,  and  making  them  a  sort  of  intermediate  contractor,  buying  from 
the  one  party  and  selling  to  the  other  on  their  own  account. 

(a)  Bm  P«teriOD  t.  Ayra,  IS  0.  B.  M  (S.  C.  L.  B.  roL  73),  and  Um  Mfu  thot*  oifewL 
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Crowdbr,  J. — ^I  also  think  the  plaintiff  has  failed  to  make  out  anj 
right  to  maintain  this  action.  The  price  of  the  cargo  in  question  wis 
paid  by  the  defendants  as  agents  for  the  plaintiff  and  by  his  express  de- 
sire, and  in  discharge  of  his  liability ;  and  now  he  seeks  to  reeoTer  it 
back  from  them  on  the  ground  that  he  gave  them  no  authority  to  buy 
in  their  own  names.  It  is  admitted  that  the  defendants  were  employ^ 
by  the  plaintiff  to  make  the  purchase  as  his  agents,  that  they  made  the 
purchase  informing  him  that  they  had  done  so,  and  that  the  principal 
afterwards  came  to  England,  and,  having  seen  the  contract,  ratified  all 
that  the  defendants  had  done.  What  possible  ground  of  complaint, 
therefore,  can  the  plaintiff  have  against  the  defendants  for  doing  that 
which,  if  not  previously  authorized  by  him,  was  afterwards  ratified  by 
him  ?  It  was  at  one  time  a  question  whether,  the  contract  being  for 
cash  on  delivery  of  the  shipping  documents,  the  plaintiff  should  fumiah 
the  defendants  with  the  money  or  give  them  bills :  and  he  elected  the 
*8241  ^^^^^^  course.  The  payment,  ^therefore,  was  made  at  his  express 
•J  request.  I  cannot  see  any  pretence  for  calling  upon  them  to  re- 
fund the  money.  It  is  said  that  the  plaintiff  could  not,  upon  the  failure 
of  the  consideration,  sue  Barker  k  Black.  I  must  confess  I  do  not  see 
why  not.  One  ground  alleged  is,  that  the  principal's  name  being  undis- 
closed, and  he  being  a  foreigner,  there  is  no  pnvity  between  him  and 
Barker  &  Black.  It  may  be  that  the  contract  is  entered  into  with  the 
agents  only :  but  that  is  a  question  of  fact.  In  Heald  v.  Ken  worthy,  10 
Exch.  789,  743,t  Parke,  B.,  says :  '^  Where  the  seller  deals  with  an 
agent  resident  in  this  country,  and  acting  for  a  foreign  principal,  the 
presumption  is  that  the  seller  does  not  contract  with  the  foreigner  and 
trust  him,  but  with  the  party  with  whom  he  makes  the  bargain.  That 
is  a  question  offact^  and  not  of  law."  It  seems  to  me  that  the  questioc 
does  not  arise  here.  We  must  take  this  as  the  ordinary  case  of  a  prin- 
cipal authorizing  an  agent  to  make  a  payment  for  him.  The  money 
having  been  paid  in  pursuance  of  the  authority,  and  the  agent  having 
been  reimbursed  by  his  principal,  the  latter  cannot  recover  it  back. 

WiLLBS,  J. — ^I  am  of  the  same  opinion.  It  appears  to  have  been  as- 
sumed in  the  argument  on  the  part  of  the  plaintiff,  that,  when  once  it 
was  made  out  that  Risbourg  would  not  have  been  liable  on  the  contract 
to  Barker  &  Black,  it  would  follow  that  the  transaction  between  the 
plaintiff  and  the  defendants  would  cease  to  be  a  transaction  as  between 
principal  and  agent.  That  is  clearly  a  mistake.  Suppose, — though  I 
am  clearly  of  the  contrary  opinion, — the  contract  for  the  sale  of  the  cargo 
of  the  Gesina  Bertha  was  only  binding  as  between  the  defendants  and 
Barker  k  Black,  it  would  have  made  no  difference :  the  plaintiff,  as  prin- 
cipal, would  still  have  been  bound  to  indemnify  the  defendants  from  the 
^8251   ^^'^B^^u^^^^cs  ^b&^  might  result  '^'from  the  bargain,  and  would 

.  -^  have  to  bear  the  loss,  if  any  loss  happened.  It  appears,  that, 
through  the  fraud  or  misconduct  of  the  captain,  the  cargo  had  been  sold 
at  Constantinople  before  the  6th  of  December,  and  consequently  the 
subject-matter  of  the  contract  no  longer  existed.  But  the  price  had 
been  paid  bv  the  defendants  to  Barker  &  Black  in  discharge  of  a  liabi- 
lity which  they  had  incurred  at  Bisbourg's  request.  The  defendants 
might  have  maintained  an  action  against  him  for  the  money  so  paid:  and 
it  is  impossible  that  Risbourg  could  have  any  right  of  action  against  them 
because  he  had  fulfilled  Lis  contract  of  indemnity.  It  may  oe  that  the 
money  could  only  be  recovered  back  from  Barker  &  Black  m  Uie  uamM 
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of  the  defendants :  but  anj  meonyenience  that  might  ariBe  from  that 
^wonld  be  brought  upon  the  plaintiff  by  his  own  act.  Upon  the  state  of 
circumstances  here  appearing,  the  contract  being  one  in  which  the  ordi- 
TkWLTj  relation  of  principal  and  agent  subsisted,  the  ordinary  rule  must  be 
applied  that  he  who  would  derive  the  profit,  if  profit  were  made,  must 
bear  the  loss,  if  loss  is  sustained.     The  rule  must  be  discharged. 

Rule  discharged. 


♦HOLLAND  V.  JUDD.    Jan.  27.  [*826 

A  eaue  in  whioh  tbe  defendant  had  pleaded  never  indebted,  the  statute  of  limitations,  payment, 
aet-ofr,  and  aoeord  and  latisfaotion,  was  referred  to  a  county  oonrt  judge  under  the  oompul- 
soiy  elanses  of  the  Common  Law  Prooedure  Act^  1864 ;  the  oosts  of  the  eanse  to  abide  the 
•rent  of  the  eaose,  and  the  costs  of  the  reference  to  be  in  the  discretion  of  the  arbitrator. 
The  oonnty  court  Judge  baring  certified  "  that  the  defendant  was  not  at  the  time  of  the  com- 
mencement of  the  action  indebted  to  the  plaintiff/'  and  baring  found  a  general  Terdlot  for 
the  defendant,  and  directed  that  the  plaintiff  should  pay  the  costs  of  the  reference, — ^the 
court  sent  the  certificate  back  to  be  amended  by  stating  the  manner  in  which  the  sereral 
issues  were  found. 

This  was  an  action  for  the  hire  of  horses,  carriages,  and  other  vehicles 
by  the  plaintiff  let  to  hire  to  the  defendant ;  with  a  count  for  goods  sold 
and  delivered,  and  the  usual  money  counts. 

The  defendant  pleaded, — first,  never  indebted, — secondly,  the  statute 
of  limitations, — thirdly,  payment, — fourthly,  set-off, — fifthly,  accord  and 
satisfaction. 

The  cause  was  by  a  judge's  order  under  the  compulsory  clauses  of  the 
Common  Law  Procedure  Act,  1854,  referred  to  the  judge  of  the  county 
court  of  Warwickshire  holden  at  Birmingham, — the  costs  of  the  cause 
to  abide  the  event  of  the  cause,  and  the  costs  of  the  reference  to  be  in 
the  discretion  of  the  arbitrator. 

After  hearing  the  parties,  the  county  court  judge,  on  the  9th  of  De- 
cember last,  gave  the  following  certificate : — "  I  do  hereby  certify  that 
the  said  defendant  was  not  at  the  time  of  the  commencement  of  this 
action  indebted  to  the  plaintiff.  I  find  a  verdict  for  the  said  defendant, 
and  I  direct  that  the  costs  of  the  said  reference  shall  be  paid  and  borne 
by  the  plaintiff." 

Sonymanj  on  a  former  day  in  this  term,  moved  to  set  aside  the  certi- 
ficate, on  the  ground  that  it  did  not  decide  the  issues.  He  referred  to 
Bourke  t;.  Lloyd,  2  Dowl.  N.  S.  452,  where  it  was  held,  that,  where  a 
cause  is  referred  to  arbitration,  and  the  costs  of  the  cause  are  to  abide 
the  event  of  the  award,  the  arbitrator  must  find  specifically  upon  each 
issue.  He  submitted  that  the  court  might  probably  think  it  right  to 
send  the  matter  back  to  the  county  court  judge  under  the  8th  section. 
rCROWDER,  J. — Does  that  section  apply  to  these  compulsory  references?] 
The  words  are  general. 

♦The  rule  was  granted  in  the  alternative, — to  show  cause  why  r^goT 
the  certificate  should  not  be  set  aside,  on  the  ground  that  it  was  ^ 
not  final,  and  that  the  judge  had  not  decided  the  various  issues  joined  in 
the  cause,  so  as  to  enable  the  master  to  tax  the  costs  thereof, — ^unless  the 
defendant  would  consent  to  the  certificate  being  referred  back  to  the 
county  court  judge  for  reconsideration  and  amendment. 
'  BiUlestone  showed  cause. — Substantially,  the  judge  has  found  all  the 
iflsues  for  the  defendant.    There  is  no  inconsistency.    [OookbukN|  0. 
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J. — ^Is  there  no  inoonsjstency  in  saying,  ^'  I  never  owed  yon  52.,"  snd 
"  I  paid  you  the  money"  ?]  In  Cooper  v.  Langdon,  9  M.  &  W.  60, 65,t 
Parke,  B.  said :  '*  The  arbitrator  directs  a  general  verdict  to  be  entered 
for  the  defendant.  Then  comes  the  question  whether  the  issnea  may  not 
all  consistently  be  found  for  the  defendant.  I  have  no  doubt  they  may. 
Suppose  the  plaintiff  to  fail  in  proving  the  agreement,  as,  for  instance, 
for  want  of  a  stamp,  and  that  the  defendant  were  to  prove  the  other 
issues,  there  would  be  no  inconsistency  in  finding  them  all  for  him." 
That  was  confirmed  by  Humphreys  v.  Pearce,  7  Exch.  696,t  where  it  was 
held,  that,  where  matters  in  difference  in  a  cause  involving  several  issoes 
are  referred  to  arbitration,  the  costs  of  the  cause  to  abide  the  erent,  the 
award  is  good  notwithstanding  there  is  no  specific  findinz  on  each  issue, 
if  it  appear  by  necessary  intendment  that  the  arbitrator  nas  disposed  of 
^^^Q-i  ^U  the  issoes.(a)    *[Gockburn,  C.  J. — ^Independently  of  tlie  find- 

•J  ing  of  the  arbitrator,  how  would  the  issues  have  been  entered  at 
Nisi  Prius  ?]    Substantially,  all  for  the  defendant. 

Honyman^  in  support  of  his  rule,  was  stopped  by  the  court. 
CocKBURN,  C.  J. — The  matter  must  go  back  to  the  arbitrator  to  be 
reconsidered.  He  has  clearly  made  a  mistake ;  but  it  might  have  been 
set  right  without  the  expense  of  coming  here.  He  must  state  in  his  cer- 
tificate how  he  disposes  of  the  several  issues.  But  there  most  be  no 
costs. 
B.ule  absolute,  to  refer  back  the  certificate  to  the  county  cout  judge 

for  reconsideration  and  amendment  as  to  the  manner  in  whicu  the 

several  issues  were  found,  each  party  to  pay  his  own  eosts  of  and 

occasioned  by  this  application. 

(a)  In  that  OMe,  the  ploM  wen, — ftnt,  except  m  to  42L,  never  indebted, — eeeosdly^  exetpl 
M  to  43JLt  %  set-off,— thirdly,  ezoept  m  to  42L,  paymenty— fourthly,  na  to  4S£.,  pnjp— nt  ef  4XL 
1«.  into  oonrt.  The  nrbitntor  nwurded  na  foUows : — '<  I  do  awerd  and  order  that  the  nid  J. 
Pearoe  (the  defendant)  shaU  and  do  pay  or  eanse  to  be  paid  to  the  eaid  R.  Hamphreja  the  foi 
of  84(.  14«.  td,  oTer  and  above  the  ram  of  422.  paid  into  eonrt  by  the  said  J.  Pearoe,  whieh  I 
do  adjudge  and  award  to  be  due  from  the  said  J.  Pearee  to  the  said  R.  Humphreys  Ibr  and 
vpon  the  matters  in  difference  te  me  referred."  And  Parke,  B.,  said :  "  In  this  ease,  by  neess- 
■ary  intendment  there  is  a  i&nding  upon  every  israe ;  for,  the  arbitrator  awards  that  84L  14a. 
Sd.  is  due  in  respeot  of  the  matters  referred,  over  and  ahore  the  421.  paid  into  eourl  That  dis- 
poses of  the  israes  on  the  pleas  of  payment  and  set-off;  for,  if  the  defendant  had  piwved  a  Mt> 
Sfff  and  payment  beyond  the  dSL,  the  arbitrator  eeuld  net  have  found  that  841: 14s.  SiL  was  dM. 
The  set-off  is  only  material  as  a  matter  in  difference  in  the  cause :  and  the  question  ubslhsf 
the  defendant  had  a  set-off  wiU  depend  upon  the  sum  which  is  awarded  to  the  plaJntiib :  ttoe- 
fore,  the  arbitrator  must  hare  found  both  the  pleas  in  the  negatire,  Ibr  otherwiae  the  ptaintift 
oonld  not  be  entitled  to  841. 14«.  14,  beyond  the  sum  paid  into  eourt." 


*829]  *8MITH  «.  HABNOR.    Jan.  16. 

A.  sued  B.  for  an  assault^  with  a  count  for  slander,  and  obtained  a  verdiet  on  the  Irst  ceaat  ftr 
hh,  but  faUed  to  estabUsh  a  cause  of  action  on  tiie  second  count: — Held,  thai  he  was  eatiflsl 
to  no  costs. 

StmhU,  that  a  question  as  to  the  taxation  of  costs  will  not  in  general  be  entertained  si 
Chambers. 

Thb  first  count  of  the  declaration  charged  the  defendant  with  hanug 
assaulted  the  plaintiff*,  the  second  was  for  slander. 

At  the  trial  the  plaintiff*  obtained  a  verdict  upon  the  first  county  with 
6).  damages ;  but  he  failed  on  the  second  count|  proving  mere  tenns  of 
abuie,  mioh  as  tbitf  ,  swindler,  &g. 
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Needham  moved  that  the  master  (who  had  declined  to  do  so)  might  he 
directed  to  tax  and  allow  to  the  plaintiff  his  ordinary  costs.  [Crowdbr, 
J. — Have  you  been  to  Chambers  ?]  No.  [Willbs,  J. — I  invariably 
decline  to  go  into  a  question  of  taxation  at  Chambers.]  The  master 
conceived  that  the  plaintiff  was  precluded  from  recovering  any  costs  by 
the  11th  section  of  the  County  Court  Act,  18  k  14  Vict.  c.  61,  he  hav- 
ing obtained  a  verdict  for  5/.  only,  and  there  being  no  certificate  under 
8.  12,  or  judge's  order  under  s.  13.(a)  The  11th  section,  however,  it  is 
submitted,  applies  only  where  the  action  is  brought  for  that  in  respect 
of  wbich  the  verdict  is  obtained,  and  that  only ;  and  does  not  apply 
where  it  is  bonft  fide  brought  for  something  else  besides.  [Crowder, 
J. — See  what  absurdity  that  would  lead  to.  If  a  plaintiff  sues  for 
slander,  and  fails,  he  pays  costs ;  if  he  brings  an  action  for  an  assault, 
and  obtains  no  more  than  bl.  damans,  he  gets  no  costs :  but,  according 
to  your  view,  if  he  brought  his  action  for  the  two,  and  altogether  failed 
as  to  the  one,  and  obtained  less  than  5/.  damages  on  the  other,  he  would 
be  entitled  to  the  costs  of  the  cause !]  The  plaintiff  is  enabled  by  the 
41st  section  of  the  Common  Law  Procedure  Act,  1852,  to  join  the  two 
causes  of  action. 

*CocKBURN,  C*  J. — The  case  is  too  clear  for  argument.  There  r«oQA 
wUl  be  no  rule.  '- 

Williams,  J. — ^This  is  not  the  less  an  action  of  trespass  in  which  the 
plaintiff  has  failed  to  obtain  damages  exceeding  SL  because  an  unfounded 
charge  of  slander  is  attached  to  it. 

The  rest  of  the  court  concurring.  Rule  refused. 

(a)  Sm  15  A  16  Vict  o.  64»  a.  4»  and  19  A  20  Viot  e.  108,  i.  30. 
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la  eonflidention  that  ilia  plaintiff  would  advanee  12002.  to  a  third  iMnon  npon  mortgage  of 
oortain  leaiehold  promiiofy  the  deftndants  promised,  that»  if,  alter  any  •aU  of  the  laid  pre- 
mises duly  made  under  the  power  of  sale  to  be  oontained  in  the  mortgage-deed,  the  parehase- 
mon^  ehonld  not  be  infleieiii  to  satisfy  the  principal  snm  and  aU  interesti  costs,  charges, 
and  expenses  which  might  be  then  doe  in  respect  of  the  mortgage,  they  wonld  immediately 
thereafter  make  good  and  pay  to  the  plaintiff  such  deficiency,  whether  the  same  shonld  be 
oeeasioned  by  any  defsot  in  the  title  to  the  premises  or  otherwise  howsoever. 

The  premises  having  been  pni  np  to  auction  under  the  power  of  sale,  were  knocked  down  to 
one  W.  for  050(.,  and  W.  paid  a  deposit  of  1002.  and  signed  the  usual  contract :  but  he  after* 
wards  declined  to  complete  the  purchase,  on  the  ground  of  the  vendor's  inabUity  to  produoe 
certain  receipts  for  ground-rent;  and  the  plaintiff  brought  an  action  against  him  to  recover 
damages  for  his  alleged  breach  of  contract,  which  action  was  still  pending : — 

Held,  that,  under  these  circumstances,  a  concurrent  action  against  the  defendants  upon  their 
guarantee  was  prematnre, — ^the  word  "sale"  in  that  instrument  meaning  a  sale  wmpUudj  so 
that  the  deficiency  which  was  to  be  made  good  by  the  defendants  could  be  ascertained. 

A  verdict  was  found  for  the  plaintiff  at  the  sittings  after  Trinity  Term,  1857 :  in  Michaelmas 
Term,  a  rule  nisi  was  obtained  to  enter  a  verdict  fur  the  de/endantB  :  this  rule  was  made  abso* 
lute  to  enter  a  uotuuit,  in  Hilary  Term,  1868 :— The  plaintiff  having  died  on  the  14th  of 
December,  1857»  the  court  aUowed  judgment  to  be  entered  nunc  pro  tune  as  of  Michaelmas 
Term. 

He  wiU  of  the  deceased  having  been  prored,  nor  any  letters  of  administration  granted,  the 
rale  was  drawn  up  calling  upon  the  legal  representatives  (if  any),  upon  notice  of  the  rule  to 
be  given  to  them  or  to  the  attorney  in  the  eaase  of  the  late  plaintiff. 

Tns  vras  an  action  upon  a  guarantee.    ^The  declaration  stated  that 
one  William  Kixhj  was  desirous  of  borrowing  the  sum  of  1200{«  upon 
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mortgage  of  certain  land,  with  the  houses,  messuages,  and  bmldingi 
thereon  erected,  and  known  as  numbers  12^  13, 14,  and  15,  Ruasell  Ter- 
race,  Holland  Road,  in  the  county  of  Surrey,  and  it  was  proposed  and 
intended  that  interest  should  be  payable  on  the  jBaid  principal  sum  of 
12002.,  at  the  rate  of,  to  wit,  5L  per  cent,  per  annum,  and  that  the  mort- 
*8311  S^S^*^^^^  ^^  ^®  executed  should   express  that  such  "^interest 
-I  should  be  payable,  and  should  also  contain  all  necessary  and 
usual  powers  of  sale  upon  default :  That  thereupon,  in  consideration  that 
the  plaintiflf  and  one  George  Mallows,  since  deceased,  at  the  request  of 
the  defendants,  would  advance  to  the  said  William  Kirby  the  said  sum 
of  1200Z.  upon  such  mortgage  as  aforesaid,  the  defendants  nndertook 
and  promised  the  plaintiff  and  the  said  George  Mallows,  that,  i^  after 
any  sale  of  the  said  premises  so  to  be  mortgaged,  duly  made  under  the 
said  power  of  sale  to  be  contained  in  the  said  mortgage-deed,  the  par- 
chase-money  should  not  be  sufficient  to  satisfy  the  aforesaid  aura  of 
1200/.  and  all  interests,  costs,  charges,  and  expenses  which  might  be 
then  due  in  respect  of  the  said  mortgage,  they  would  immediatelr  there- 
after make  good  and  pay  to  the  plaintiff  and  the  said  Greorge  HallowB 
such  deficiency,  whether  the  same  should  be  occasioned  by  any  defect  in 
the  title  to  the  said  premises  or  otherwise  howsoever :  Averment,  that 
the  plaintiff  and  the  said  George  Mallows  did  accordingly  advance  to 
the  said  William  Kirby  the  said  sum  of  1200L  as  aforesaid  on  mortgage 
of  the  said  premises,  and  that  a  mortgage-deed  containing,  among  other 
things,  a  provision  as  to  the  payment  of  such  interest  as  aforesaid,  and 
also  such  power  of  sale  as  aforesaid,  was  duly  executed  and  delivered  by 
the  said  William  Kirby  to  him  the  plaintiff  and  the  said  George  Mal- 
lows ;  and  that  afterwards  default  was  made  by  the  said  William  Kirby, 
to  wit,  in  not  paying  the  said  principal  sum  and  interest  according  to 
the  terms  of  the  said  mortgage-deed,  whereby  the  said  powers  of  sale 
became  exercisable,  and  were  thereupon  duly  exercised  by  the  plaintiff 
(who  had  survived  the  said  George  Mallows)  accordingly,  and  the  said 
premises  included  in  the  said  mortgage  and  powers  of  sale  were  duly  uid 
properly  sold  in  virtue  thereof;  and  the  plaintiff  said,  that,  upon  the 
ntQQo-]  ^^^^  B^H  ^^0  purchase-money  of  *the  said  property  was  not  suffi- 
-■  cient  to  satisfy  the  said  sum  of  1200/.  and  a  further  sum  amount- 
ing to  250/.  then  due  in  respect  of  the  said  mortgage  for  interest,  costs, 
charges,  and  expenses,  and  that  there  was  a  deficiency  thereon  to  the 
amount  of  800/. ;  and  that  the  plaintiff  and  the  said  George  Mallows 
before  his  death,  and  the  plaintiff  since  the  death  of  the  said  George 
Mallows,  respectively,  did  all  things,  and  all  things  were  done  and  hap- 
pened, to  entitle  him  the  plaintiff  to  have  the  said  sum  of  800/.  made 
good  and  paid  to  him  as  the  survivor  of  the  said  George  Mallows;  bot 
that  the  defendants  had  not  paid  the  same,  Ac. 

The  defendants  pleaded, — firsts  that  they  did  not  undertake  or 
promise  as  in  the  declaration  alleged, — secondly,  that  it  was  not  pro- 
posed and  intended  as  in  the  declaration  alleged, — thirdly,  that  the 
?laintiff  and  George  Mallows  did  not  advance  to  Kirby  the  said  sum  of 
200/.  as  in  the  declaration  alleged, — fourthly,  that  a  mortgage-deed 
was  not  executed  and  delivered  as  in  the  declaration  alleged, — ^fifthly, 
that  the  said  powers  of  sale  did  not  become  exercisable,  nor  were  they 
exercised,  as  in  the  declaration  alleged, — sixthly,  that  the  sud  premiM 
were  not  sold  as  alleged, — seventhly,  that  there  was  not  any  defieSeo^ 
upon  the  said  sale,  as  in  the  declaration  alleged.    Issue  thereon. 
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TJhe  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  in  London 
after  last  Trinity  Term.  It  appeared  that  one  Eirby,  a  builder,  being 
desirous  of  obtaining  1200Z.  upon  mortgage  of  four  leasehold  houses  in 
Rassell  Terrace,  Holland  Road,  in  the  county  of  Surrey,  had  applied  to 
the  plaintiff  and  Mallows  to  advance  him  that  sum ;  that,  after  some 
negotiation,  they  consented  to  advance  the  money  upon  the  defendants 
giving  them  by  way  of  collateral  security  the  guarantee  set  forth  in  the 
declaration ;  that  the  mortgagor,  Eirby,  having  made  default,  and  the 
interest  being  considerably  in  *arrear,  the  plaintiff  (Mallows  r^tooo 
having  in  the  mean  time  died)  caused  the  premises  to  be  put  up  ^ 
to  auction  on  the  20th  of  January,  1857,  when  they  were  knocked 
down  to  a  Mrs.  Savage  for  900{. ;  and  that,  Mrs.  Savage  failing  to  pay 
the  deposit  and  sign  a  contract,  the  premises  were  again  put  up  on  the 
23d  of  February,  when  one  Watson  became  the  purchaser  at  650/.,  paid 
a  deposit  of  100/.,  and  signed  the  usual  contract. 

The  conditions  under  which  the  property  was  put  up  to  sale  were  as 
follows : — 

^^  1.  The  highest  bidder  shall  be  the  purchaser;  and,  if  any  dispute 
shall  arise  between  two  or  more  bidders,  the  property  shall  be  put  up 
again  and  resold ;  and  no  person  shall  advance  less  than  10/.  at  eacL 
bidding,  nor  retract  his  or  her  bidding. 

'^  2.  The  purchaser  shall,  immediately  after  the  sale,  pay  into  the 
hands  of  the  auctioneers  a  deposit  of  20/.  per  cent,  in  part  of  the  pur- 
chase-money, and  sign  an  agreement  to  pay,  at  the  office  of  the  vendor's 
solicitors,  Messrs.  G.  k  H.,  the  remainder  of  the  purchase-money  on  or 
before  the  25th  of  March,  1857,  from  which  time  the  purchaser  will  be 
entitled  to  the  rents  and  profits  of  the  property,  subject  to  the  payment 
of  the  rents  and  performance  of  the  covenants  in  the  leases  under 
which  the  property  is  held,  and  up  to  which  time  all  outgoings  will  be 
cleared  by  the  vendor ;  but^  in  case  the  purchase  shall,  from  any  cause 
whatever,  not  be  completed  by  the  time  above  limited,  the  purchaser 
shall  pay  interest  after  the  rate  of  5/.  per  cent,  per  annum  on  his  or  her 
unpaid  purchase-money,  from  that  time  up  to  the  day  of  the  completion 
of  the  purchase.  But  this  provision  shall  not  prevent  the  vendor  from 
requiring  the  completion  of  the  purchase  on  the  day  appointed. 

*^  8.  The  vendor  will  deliver  an  abstract  of  her  title  to  the  purchaser, 
or  to  his  or  her  solicitor,  and  all  objections  (if  any)  to  the  title  shall  be 
stated  in  writing,  and  ^delivered  to  the  said  Messrs.  C.  k  H.  ri^oo^ 
within  seven  days  of  the  delivery  of  such  abstract,  and  all  ob-  I- 
jections  and  requisitions  not  so  made  within  such  time  shall  be  deemed 
to  have  been  waived,  and  the  purchaser  shall  be  precluded  from  making 
an^  subsequent  objection  or  objections  to  the  title ;  and,  in  case  any 
objection  or  requisition  shall  be  made  or  raised  on  the  part  of  the  pur- 
chaser, which  the  vendor  may  be  unable  or  unwilling  to  remove  or 
comply  with,  the  vendor  shall  be  at  liberty  at  any  time  to  rescind  the 
contract  and  put  an  end  to  the  siile,  upon  repaying  to  the  purchaser 
his  or  her  deposit-money,  without  any  interest,  costs,  damages,  or 
expenses  (notwithstanding  any  negotiation  relative  to  such  objection  or 
objections  that  may  have  been  carried  on). 
'^  4.  The  title  shall  commence  with  four  several  indentures  of  lease 

S anted  by  Mr.  John  Roberts  to  Mr.  W.  Eirby  in  August,  1856,  and 
e  vendor  shall  not  be  required  to  prove  or  produce,  nor  shall  the  pur 
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chaser  be  entitled  to  investigate,  or  make  any  objection  in  respect  o^ 
any  earlier  or  other  title  than  the  said  leases ;  and  the  produetum  of 
the  receipt  for  ground-rent  up  to  the  2&th  of  December^  1856,  ehaU  i< 
and  he  aeemed  euffieient  and  eonelueive  evidence  of  the  performance^  w 
to  the  time  of  completion  of  the  purehaee^  of  all  the  cwenante  in  tic 
leaee  to  which  the  $ame  refere.  Any  written  a^eement  or  agreements 
which  any  tenant  or  tenants  may  have  entered  mto,  and  which  may  not 
be  stamped,  shall  not  be  required  to  be  stamped,  and  no  objection  or 
requisition  shall  be  taken  or  made  with  reference  to  such  agreements 
bemg  unstamped. 

*'6.  On  payment  of  the  remainder  of  the  purchase-money,  and  all 
interest  due  thereon,  the  purchaser  shall  be  entitled  to  have  executed  to 
him  or  her,  at  his  or  Her  own  expense,  a  proper  conveyance,  but  tht 
vendor,  beinff  only  a  mortgagee  with  a  power  of  sale,  shall  not  be 
*8B51  *^^4^^^^  ^  enter  into  any  covenant  other  than  a  covenant  that 
-■  she  has  done  no  act  to  encumber. 

^'  6.  If  any  error  or  omission  shall  have  been  made  in  the  dsGcriptioa 
of  the  property,  such  error  or  mistake  shall  not  annul  the  sale,  but  a 
compensation  or  equivalent  shall  be  given  or  taken,  as  the  case  maj 
require,  such  compensation  or  equivalent  to  be  settled  by  two  referees, 
or  their  umpire,  to  be  appointed  within  seven  days  after  the  diacoverj 
of  such  error  or  omission,  in  the  usual  way. 

^^  Lastly.  If  the  purchaser  shall  neglect  or  fail  to  comply  with  the 
above  conditions,  or  any  of  them,  his  or  her  purchase-money(a)  shall  be 
actually  forfeited  to  the  vendor,  who  shall  be  at  full  liberty  to  resell  tba 
property,  either  by  public  auction  or  private  sale,  with  or  without  notice 
to  such  purchaser  at  the  first  sale,  and  the  deficiency  (if  any)  at  sack 
second  sale,  and  all  costs,  charges,  and  expenses  attending  the  same, 
shall,  immediately  thereafter,  be  made  good  to  the  vendor  by  the  defaulter 
at  this  present  sale,  and,  in  case  of  non-payment  thereof,  the  whok 
thereof  shall  be  recoverable  by  the  vendor  as  and  for  liquidated  damages 
in  an  action  at  law,  and  it  shall  not  be  necessary  first  to  tender  any 
assignment  to  the  purchaser ;  and  the  profit  (if  any)  arising  after(ft)  sa<m 
second  sale  shall  belong  to  the  vendor." 

The  vendor  not  being  able  to  produce  the  receipt  for  die  ground-rent 
up  to  the  25th  of  December,  1856,  which  by  the  4th  condition  was  to  be 
"  sufficient  and  conclusive  evidence  of  the  performance  of  all  the  cove- 
nants in  the  lease,"  the  purchaser  (Watson)  declined  to  complete  the 
Eurchase ;  and,  at  the  time  this  action  was  commenced,  an  action  had 
een  brought,  and  was  still  pending,  against  Watson,  to  recover  damages 
for  such  non-completion. 

On  the  part  of  the  defendants,  it  was  submitted  that  the  action  was 
*8361  P^ ^°^^^^<^^7  hrought,  inasmuch  as  there  *had  been  no  ^^sale" 
-I  within  the  meaning  of  the  guarantee,  and  consequently  no  ascer- 
tained deficiency. 

The  learned  judge  directed  a  verdict  for  the  plaintiff  for  the  sum 
claimed,  7891.  1T«.  lOd.,  reserving  leave  to  the  defendants  to  move  to 
enter  a  verdict  for  them  if  the  court  should  be  of  opbion  that  there  had 
been  no  sale :  and  he  stayed  execution  until  the  fourth  day  of  the  fol- 
lowing term,  on  the  defendants  bringing  into  court  within  fourteen  dajs 
5002.  to  abide  the  event. 

(a)  «<i)nK»dir  (»)«VpoBr 
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Idtuhj  Q.  C.J  in  MiebaeImM  Term  laal,  accordingly  obtained  a  mh 
nisi  to  enter  a  Ter^fict  for  the  defendants,  ^  on  the  gnmnd  that  no  sale 
of  the  property  had  been  completed,  and  the  erent  upon  which  the 
defendants  were  to  be  liable  had  not  happened/'  and  that  the  5002.  pail 
into  court  should  be  paid  oat  to  the  defendants. 

OoUieTj  Q.  C,  and  QriffltSj  now  showed  cause. — ^There  was  a  sals^ 

within  the  fair  meaning  of  the  guarantee^  when  there  was  a  valid  co»- 

tract  of  sale.    [Oookburh,  0.  J. — ^It  is  an  ambignens  term :  it  maj 

mean  either  the  proceeding  which  takes  place  at  the  avction,  or  the  com* 

plete  and  final  transfer  of  the  property:  it  seems  to  me  to  be  used  in 

the  latter  sense  here.]    A  vendor  may  recover  the  pnrehase-money, 

even  though  no  conveyance  has  been  tendered.    Thus,  in  Mattock  «. 

Kinglake,  10  Ad.  k  E.  50  (E.  0.  L.  B.  vol.  87),  2  P.  ft  D.  848,  on  an 

agreement  for  the  sale  of  lands,  the  defendant  covenanted  to  pay  the 

pnrcfaase-money  on  a  day  certain,  for  and  as  the  consideration  of  such 

sale  and  purchase,  with  interest  from  a  day  certMn  to  the  Ume  of  ^'  the 

completion  of  the  purchase  ;*'  and  it  was  md  that  the  covenant  of  the 

defendant  was  an  independent  covenant,  and  that  the  vendor  mighit 

recover  the  purchase-money  without  tenicMnng  a  conveyance.    [Willb^ 

J. — ^There  is  no  doubt  about  that.    ^Coocburn,  G.  J. — ^You  haol*  r^ggT 

two  eoarses  open  to  you, — ^to  enforce  perfcnrmance  of  the  contract  ■- 

by  the  vendee,  or  to  bring  your  action  for  the  breach  of  it.     Tou  chose 

the  latter  course.    What  is  to  prevent  your  putting  up  the  property  te 

sale  again  ?]    Equity  would  prevent  that.     In  the  action  against  the 

vendee,  the  plaintiff  might  recover  the  stipulated  pnrehase>money ;  and 

then  he  would  be  bound  to  convey.    ([Williams,  J. — If  the  purchaser 

refuses  to  complete  the  purchase,  equity  will  not  restrain  the  vendor 

from  selling  again.]    There  is  no  absolute  refusal  here.    [Cockburv; 

0.  J. — Surely  your  action  is  prematurely  brought :  you  may  peradven- 

tnre  hereafter  sell  the  property  f<Mr  the  full  amount  tost  which  it  m 

charged.]    The  contract  of  sale  in  equity  operates  a  complete  change 

in  the  property.    In  Addison  on  Conlracts,  4th  edit.  159,  it  is  said,— 

^The  execution  of  a  simple  contract  in  writing  for  the  sale  and  pur* 

chase  of  an  estate  in  fee,  although  accompanied  by  livery  and  seisin,  or 

delivery  of  possession  of  the  lands  to  the  purchaser,  does  not,  since  the 

passing  of  tne  transfer  of  property  act,  transfer  to  Uie  latter  the  estate 

or  interest  agreed  to  be  sold.    The  written  contract,  if  it  amounts  to  a 

grant  of  the  fee,  would  be  a  feoffment,  and  would  be  avoided  hj  the 

section  of  the  act  which  enacts  that  ^  a  feoffment  (other  than  a  feomneot 

made  under  a  custom  by  an  infant)  shall  be  void,  unless  evidenoed  by 

deed.^    A  right  to  have  a  conveyance  of  the  land  passes  by  the  contract 

to  the  purchaser,  but  not  any  legal  estate  or  interest  in  the  land  itself 

beyond  an  estate  at  will.    In  equity,  Jumeverj  the  eam^raat  aperate$  m 

an  immediate  trantfer  of  the  estate  iuielf.    *  The  effect  of  the  contract 

is  very  different  at  law  and  in  equity.     At  law,  the  estate  remains  die 

estate  of  the  vendor,  and  the  money  that  of  the  vendee  (until  a  formal 

conveyance  has  been  executed).     In  equity,  the  estate,  from  the  signiBg 

of  the  contract,  becomes  the  real  property  of  die  vMidee.    It  is  ven£ 

ible  *a8  his,  chargeable  as  his,  capable  of  beinc  enonmbered  as  r*QM 

his,  devised  as  his;  it  may  be  assets,  and  wiU  descend  to  his  ■- 

heir.'(a)"    [Cogkbubm,  G.  J. — Does  that  apply  where  tbs  purchaser 

(a)  Per  Lord  Xldon,  S«toii  v.  Slada^  t¥«i^ST4. 
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repudiates  the  contract  ?]  The  purchaser  does  not  repudiate  the  con- 
itract :  he  declines  to  complete  until  a  certain  requisition  is  complied 
^ith.  He  insists  upon  the  production  of  the  receipts  for  ground-rent: 
he  is  not  entitled  to  that.  [Crowdbb,  J. — Still  the  question  is,  what  is 
the  meaning  of  the  guarantee  ?  It  must  necessarily  mean  a  pcrfttud 
sale,  otherwise  there  is  no  ascertained  deficiencyj  The  plaintiff  cannot 
recover  more  than  the  6602.  from  the  vendee.  Besides,  in  equitj  there 
has  been  a  perfected  sale,  and  that  satisfies  the  terms  of  this  guarantee. 
In  Baldwin  v.  Belcher,  1  Jones  k  Latouche  18,  26,  Lord  Chancellor 
Sugden  says,  that,  "  though  the  purchaser  [before  the  conveyance]  bu 
neither  a  legal  nor  an  equitable  right,  as  against  the  seller,  until  he  pays 
the  purchase^money,  yet,  for  all  purposes  of  disposition,  the  equitable 
estate  which  he  obtained  under  the  contract  of  sale  is  subject  to  his 
control:"  and  he  adds, — "There  is  no  doubt  as  to  that  point:  it  it 
a  land-mark  of  the  court,  and  ought  not  to  have  been  questioned.*' 
Again,  in  Addison,  p.  180 :  "  Before  the  vendor  can  maintain  an  action 
for  the  recovery  of  damages  by  reason  of  the  neglect  of  the  pnr- 
chaser  to  tender  and  accept  a  conveyance  of  the  estate,  and  pay  the 
purchase-money,  he  must  produce  and  establish  a  good  title  to  the 
Instate  agreed  to  be  sold,  and  it  must  appear  that  he  was  ready  and  will- 
ing to  execute  a  conveyance  thereof  to  the  purchaser,  on  receiving 
payment  of  the  purchase-money."  "  So  long  as  a  conveyance  under 
seal  has  not  been  executed,  and  a  legal  transfer  of  the  property  from 
the  vendor  to  the  purchaser  effected  at  common  law,  the  vendor  cannot 
*8391  *^^^  ^^^  ^^^  purchase-money,  for  he  cannot  have  both  the  estate 
-I  and  the  money ;  but  he  is  entitled  to  recover  all  the  damages  be 
has  sustained  by  the  oreach  of  contract,  and  all  the  costs,  charges,  and 
expenses  he  has  incurred."  Again,  at  p.  1141,  it  is  said :  "  If  an  estate 
agreed  to  be  sold  has  been  actually  conveved  by  the  vendor  to  the  par> 
chaser,  and  has  become  the  property  of  the  latter,  and  the  vendor  sues 
for  the  non-payment  of  the  purchase-money,  the  measure  of  damages  is 
x>bviously  the  price  agreed  to  be  paid,  with  interest ;  but,  if  no  convey- 
ance has  been  executed,  and  the  estate  still  remains  the  property  of  the 
vendor,  the  measure  of  damages  is,  the  difference  between  the  price 
agreed  to  be  paid  and  the  marketable  value  of  the  property,  for  the  ven- 
dor cannot  be  permitted  to  have  both  the  estate  and  the  purchase- 
money."  For  this  Laird  v.  Pim,  7  M.  &  W.  474,t  is  referred  to. 
[Williams,  J. — ^In  the  argument  of  that  case  it  is  said  that  ^*  Sir  E. 
Sugden,  1  V .  &  P.,  10th  edit.  874,  appears  to  consider  that  a  vendor 
may  recover  the  purchase-money  without  having  executed  a  conveyance, 
where  the  purchaser  has  discharged  him  from  so  doing."  Lord  St 
Leonards  alludes  to  that  in  his  13th  edition,  201,  n.  (<),(a)  where  be 
seems  to  deny  the  inference  there  drawn  from  his  work :  he  says, — ^^  The 
passage  in  the  text  was  not  intended  to  refer  to  the  amount  to  be 
recovered."]    In  Laird  t;.  Pim,  the  conveyance  of  the  estate  and  the 

giiyment  of  the  purchase-money  were  to  be  simultaneous  acts.  Wilks  v. 
mith,  10  M.  k  W.  S55,t  is  somewhat  at  variance  with  the  case  last 
cited.  There,  the  declaration  alleged,  that,  by  an  agreement  made 
between  the  plaintiff  and  the  defendant,  the  plaintiff  agreed  to  sell,  and 
the  defendant  to  buy,  certain  building  ground,  for  the  sum  of  1201, 

(•)  Th«  MUB«  obe«nralioB  «oearred  in  the  12th  tdiUon,  'i.  171,  n.  (jrj. 
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'which  the  defendant  agreed  to  pay  the  plaintiff  on  or  before  '''the  r^oAfi 
expiration  of  four  years,  with  interest  at  5Z.  per  cent,  half-yearly,  ^ 
until  paid ;  and  it  averred  that  the  four  years  had  not  expired,  that  the 
1201.  had  not  been  paid,  and  that  12/.  had  become  due  for  interest : 
and  it  was  held  that  the  declaration  was  good,  and  that  the  plaintiff  was 
not  bound  to  aver  that  he  had  delivered  possession  of  the  land,  or  that 
lie  had  title  to  the  land,  or  was  ready  and  willing  to  convey  it.  Here, 
the  purchase-money  was  to  be  paid  on  a  given  day,  which  had  passed. 
The  case  is  in  that  respect  very  like  that  of  Dicker  v,  Jackson,  6  G.  B. 
103  (E.  C.  L.  R.  vol.  60).  There,  the  declaration  stated,  that,  on  the 
2d  of  September,  1844,  the  plaintiff  entered  into  certain  articles  of 
agreement  with  the  defendant  for  the  sale  of  a  piece  of  land,  whereby 
the  plaintiff  agreed  that  he  would,  within  one  month  from  the  date 
thereof,  or  from  being  required  so  to  do,  deliver  to  the  defendant  an 
abstract  of  his  title  to  the  said  premises,  and  deduce  a  clear  title  thereto, 
and  that  the  defendant  did  thereby  agree  that  he  would  pay  the 
purchase-money  as  follows, — the  sum  of  548/.  18«.  lOi.  on  the  signing 
of  the  contract  and  the  residue  or  sum  of  4940Z.  10«.  on  or  before  the 
2d  day  of  September,  1848,  together  with  interest,  &c.  The  declara- 
tion,— after  alleging  that  the  plaintiff  did,  befbre  the  commencement  of 
the  suit,  and  within  one  month  from  being  required  so  to  do,  deliver  to 
the  defendant  such  an  abstract  of  his  title  to  the  said  premises,  and 
deduce  such  a  clear  title  thereto,  as  in  and  by  the  said  articles  in  that 
behalf  specified  and  required, — alleged  for  breach  the  non-payment  by  the 
defendant  of  the  residue  of  the  purchase-money.  The  defendant  pleaded, 
that  the  plaintiff  did  not  deliver  to  the  defendant  an  abstract  of  title  to 
the  said  premises,  and  deduce  such  a  clear  title  thereto,  as  in  and  by 
the  said  agreement  specified  and  required,  mode  et  forma,  &c.  And 
the  plea  was  held  bad,  inasmuch  as  the  performance  by  the  plaintiff  of 
the  contract  with  respect  to  ^delivering  an  abstract,  &c.,  was  not  ri^oA-i 
a  condition  precedent  to  his  right  to  maintain  an  action  for  the  ■- 
non-payment  of  the  purchase-money,  and  consequently  that  the  allega- 
tion in  the  declaration  of  such  performance  was  immaterial  and  not 
traversable.  It  is  plain  that  there  has  here  been  such  a  sale  as  to  entitle 
the  plaintiff  to  recover  the  difference  upon  the  defendants'  guarantee. 

JauH^  Q.  C,  and  jB.  Clarhy  contr&,  were  not  called  upon. 

CoOKBUBN,C.  J. — I  am  of  opinion  that  this  rule  should  be  made  absolute. 
The  case  appears  to  me  to  be  a  very  clear  one.  The  action  is  brought 
upon  a  guarantee  given  by  the  defendants,  whereby  they  undertook,  that, 
if  after  any  sale  of  certain  property  referred  to,  the  purchase-money 
should  not  be  sufficient  to  satisfy  a  sum  of  1200Z.  which  had  been  advanced 
on  mortgage  thereof,  and  all  interest,  costs,  charges,  and  expenses  which 
might  be  due  in  respect  of  the  mortgage,  they  would  immediately  there- 
after make  good  and  pay  to  the  plaintiff  such  deficiency.  The  question 
turns  upon  the  construction  of  the  word  '^  sale  "  in  that  instrument.  I  am 
clearly  of  opinion,  that,  taken  in  conjunction  with  the  rest  of  the  docu- 
ment, it  means  a  completed  sale.  If  not,  it  is  obvious  that  the  plaintiff 
might  treat  the  sale  as  incomplete  (as,  indeed,  he  has  done),  and  bring 
an  action  against  the  vendee,  and,  having  recovered  damages  against  him 
for  his  breach  of  contract,  put  the  property  up  to  sale  again,  and  perhaps 
realise  more  than  the  amount  of  the  charge  upon  it :  or,  he  might  com- 
promise with  the  vendee,  and  resell.    The  amcunt  of  the  deficiency  which 


841  MOOR  V.  ROBERTS.    H.  T.  1858. 


the  defendants  were  to  make  good  coald  only  be  ascertained  hj  a  torn- 
plete  sale  and  realization  of  the  price.  It  ia  said  that  there  was  a  suff- 
*S421  ^^^^^  °^^®  vithin  the  meaning  of  the  guarantee,  becaase  there  *va3 
•J  a  contract  which  a  court  of  equity  would  enforce.  It  n  onae- 
eessary,  however,  to  enter  into  that.  The  plaintiff  has  not  resorted  to  a 
court  of  equity.  The  plain  meaning  of  the  guarantee  being  as  I  have 
stated,  we  need  not  speculate  upon  what  a  court  of  equity  would  do.  It 
is  enough  to  say  that  the  contract  has  not  been  carried  oat,  and  ooii8€- 
quently  that  the  action  is  not  at  present  maintainable. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  The  word  *'sa]e" 
in  the  guarantee  must  mean  such  a  sale  as  that  the  proceeds  shall  be  real- 
ized, otherwise  there  are  no  means  of  measuring  the  damages  the  plain- 
tiff is  entitled  to  recover  against  the  present  defendants.  They  may  be 
larger  or  smaller  according  to  the  fortune  of  a  resale.  It  is  said  that 
the  plaintiff  would  be  estopped  from  demanding  more  than  the  65(M. 
from  the  purchaser  in  the  action  against  him.  But  that  does  not  exclude 
the  other  contingency.  It  may  be  that  the  contract  may  never  be  per- 
formed, and  a  resale  may  be  more  advantageous  to  the  defendants.  The 
plaintiff  has  no  right  to  exclude  them  from  that  chance.  As  to  whether, 
in  the  action  against  the  vendee,  the  full  amount  of  die  stipulated  par- 
chase-money  may  be  recovered,  I  cannot  entertain  a  doubt.  Laird  r. 
Pim,  7  M.  &  W.  474,t  is  in  point.  But  I  do  not  see  that  that  is  deci- 
sive of  this  matter.  The  action  against  the  purchaser  may  be  defeated, 
and  there  may  be  a  bill  in  equity  to  enforce  performance  of  the  contract 
And  it  may  be  that  a  resale  might  produce  more,  and  so  the  damages 
recoverable  against  the  present  defendants  might  be  materially  lessened. 
What  the  effect  of  the  contract  is  in  equity,  has  nothing  to  ao  with  the 
present  question. 

Crowder,  J. — The  question  is,  what  is  the  meaning  of  the  tenn 
*84S1  "^^^^"  ^^  ^^^^  guarantee.    Looking  at  all  the  ^ciremastaaces, 
-'  and  at  the  consequences  of  a   different  construotioa,  I  can 
arrive  at  no  other  conclusion  than  my  Lord  and  my  Brother  Williams 
have  arrived  at     It  seems  to  me  to  be  impossible  that  the  oonstroction 
contended  for  by  Mr.  Collier  can  be  that  which  the  paarties  intended. 
The  property  was  about  to  be  mortgaged,  and  the  defendants,  in  eonsid- 
eratioQ  of  the  plaintiff  agreeing  to  advance  1200^  thereon,  bound  them- 
selves to  make  good  any  deficiency  that  might  arise  on  a  sale.     It  never 
could  have  been  intended  that  it  should  rest  on  the  mere  contract  Many 
circumstances  might  arise  which  would  enable  the  plaintiff  to  realise  mucli 
more,  or  cause  him  to  realize  less,  than  the  contract  gave  him.  I  think 
the  narties  clearly  contemplated  such  a  sale  as  should  realize  the  amoont 
of  tne  purchase-money,  and  show  definitively  the  balance  for  which  the 
defendants  were  to  be  liable.     The  plaintiff  assumes  that  the  purchaser 
has  committed  a  breach  of  his  contract,  and  brings  an  action  for  that 
breach.    Now  he  says  he  is  entitled  to  specific  performanee.     That  is 
blowing  hot  and  cold.     Suppose  the  contract  should  for  any  fair  reason 
be  altered  or  rescinded,  why  are  not  the  defendants  to  have  the  yahe 
ascertained  by  another  sale  T  It  might  turn  out  for  their  benefit  It  may 
be  that  the  purchaser  is  unable  to  pay,  and  that  the  sale  is  rescinded  od 
that  account.     How  is  the  amount  of  the  defendants'  liability  to  be 
aseertained  until  there  has  been  a  resale  ? 

WiLLss,  J. — ^I  am  entirely  of  the  same  opmion.    The  safe  nmlimnA 
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in  the  guarantee  must  be  imdentood  to  mean  a  sale  by  which  it  is  ascer* 
tained  that  the  mortgagee  can  get  nothing  more  out  of  the  land.  Until 
the  result  of  the  action  against  the  vendee  is  known,  and  the  contract 
with  him  either  carried  out  or  rescinded,  and  the  property  sold  again,  X 
cannot  say  that  the  time  *has  arrived  when  the  security  has  ^41044 
becMWie  exhausted ;  and,  until  that  has  happened,  the  surety  can-  ^  ^^ 
not  be  ealled  upon.  In  Hallen  v.  Bunder,  1  C.  M.  &  B.  266,  2Tl,t  8 
TVrwh.  969,  it  being  said  in  arffumeat  that  ^^  it  has  been  the  practiooi 
where  the  possession  of  land  sold  has  been  given,  to  insert  a  count  for 
land  bargained  and  sold,"  Parke,  B.,  said;  ^' There  you  must  show  aa 
actual  conveyance  of  the  land  to  the  defendant,  and  the  mere  act  of 
giving  pcflsession  would  not  be  sufficient  to  maintain  the  indebitatus 
count,  la  point  of  practice,  such  a  count  seldom  occurs,  and  it  generally 
could  not  DC  sustamed,  beeause  he  deed  of  conveyance  which  must  be 
shown  to  pass  the  interest  in  the  land,  generally  contains  a  release  of  the 
purcha8e*money."    I  think  this  rule  must  be  made  absolute. 

Bule  absolute. 

OoUier  prayed  that  the  rule  might  be  made  absolute  to  enter  a  non- 
iuit»  instead  of  a  verdict  f<Mr  the  defendants* 

To  this  the  court  assented,  and  the  rule  was  accordingly  drawn  up  to 
aet  aride  the  vwdict  and  enter  a  noasuit,  and  for  the  payment  of  the 
6001*  oat  of  court  te  the  d^endants'  attorney. 


On  Ik  subsequent  day  in  this  term  {Jan*  27),  upon  ^affidavits  r^to^e 
stating  that  the  defendants  and  their  attorney  had  been  informed  >- 
since  the  above  rule  was  made  absolute,  that  the  plaintiff  had  died  on 
the  14th  of  December  last,  and  that  due  search  haa  been  made  at  **  the 
principal  registry  of  Her  Majesty's  Court  of  Probate  in  Doctors'  Gonip 
mons^  but  that  no  probate  of  the  will  or  letters  of  administration  had 
been  granted  of  the  estate  and  effects  of  Creorge  Moor,  the  plaintiff, 

JZ.  Olarke  moved  for  a  rule  to  show  cause  why  the  rule  of  the  12th 
should  not  be  amended  by  entering  a  verdict  for  uie  defendants  instead 
of  a  nonsuit.  He  referred  to  the  189th  section  of  the  Common  Law 
FtDcedure  Act,  1852,  which  enacts  that  *Hhe  death  of  either  party 
between  the  verdict  and  the  judgment  shall  not  hereafter  be  alleged  for 
error,  so  as  such  judgment  be  entered  within .  two  terms  after  such 
verdict ;''  and  he  submitted  that  the  correspondin|^  provision  in  the  17 
Car.  2,  c.  8,  having  been  held  not  to  apply  to  nonsuits,(a)  the  defendants 
were,  by  the  indulgence  granted  to  the  plaintiff  in  varying  the  form  of 
the  rule,  deprived  of  the  power  of  entering  their  judgment  and  proceeds 
ing  thereon  by  scire  facias.  [Williams,  ?• — ^Why  should  you  not  enter 
your  judgment  as  of  the  term  after  the  trial,  nunc  pro  tunc  ?  The  delav 
was  the  act  of  the  court.]  In  Blewett  v.  Tregonning,  4  Ad.  ft  E.  1002 
(E.  C.  L.  R.  vol.  81^,  under  the  rules  of  Hilary,  4  W.  4,  General  Rules 
and  Regulations  8,(0)  it  was  held,  that,  where  the  plaintiff  has  obtained 
a  verdict,  but  the  defendant  has  obtained  a  rule  nisi  for  a  new  trial, 
which  after  the  lapse  of  a  year  has  been  discharged,  and  in  the  meaa 
time  the  defendant  has  died,  the  court  will  order  judgment  to  be  entered 
nunc  pro  tunc,  though  more  than  two  terms  have  elapsed  since  the 

(a)  8m  Tidd'i  Pnetio^  9th  Mt,  p.  9^.  (h)  Sm  rate  60  Hi  try,  ISNk  XS.O.  B.  11 
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discharge  of  the  rule,  if  it  appear  that  the  delay  was  occasioned  bj  the 
ii,oAc^-\  '''taxation  of  costs,  and  no  fault  be  specially  imputed  to  the  plain- 
J  tiff.  [CoCKBURN,  C.  J. — Upon  whom  will  you  serve  the  mle? 
Who  are  you  to  call  upon  ?]  Upon  the  personal  representatives.  [Goes- 
BUBN,  C.  J. — But  you  say  there  are  none.] 

The  Clerk  of  the  Rules  having  informed  the  court  that  a  similar 
difficulty  had  arisen  in  a  case  of  Devaux  v.  Connolly,  in  the  year  1850, 
and  that  the  court  had  then  ordered  the  rule  to  be  drawn  up  catling 
upon  the  legal  representatives  of  the  plaintiff  (if  any),  upon  notice  of 
the  rule  to  be  eiven  to  them  or  to  the  attorney  in  the  cause  of  the  late 
plaintiff,  they  directed  the  same  form  to  be  adopted  here. 

Oriffits  now  showed  cause,  instructed  by  the  late  plaintiff's  attorney. — 
He  submitted  that  the  court  had  no  power  to  make  the  rule  aba<riate, 
inasmuch  as  there  were  no  existing  legal  representatives  of  the  late 
plaintiff;  and,  if  there  was  a  will  unproved,  it  would  be  premature  to 
make  absolute  a  rule  which  would  bind  them,  when  they  had  never  been 
in  a  position  to  be  heard  in  opposition  to  it.  Besides,  there  is  already 
a  judgment  of  nonsuit  upon  the  record,  and  this  rule  does  not  seek  to 
set  that  aside.  [Williams,  J. — That  judgment  amounts  to  nothing.] 
Whatever  its  value,  there  it  remains.  [Willbs,  J. — ^The  rule  we  are 
about  to  pronounce  will  if  necessary  remove  it.]  A  judgment  of  nonsuit 
is  no  more  within  the  189th  section  of  the  Common  Law  Procedure  Act, 
1852,  than  it  was  within  the  statute  of  Charles.  [Williams,  J. — This 
application  is  not  founded  upon  the  Common  Law  rrocedure  Act,  1853. 
If  it  were,  no  motion  would  be  necessary.  The  record  will  ran  from 
the  time  of  the  trial.  The  plaintiff,  being  called,  did  not  come.] 
ntQAV]  *^»  ClarkBy  in  support  of  his  rale,  was  stopped  by  the  court 
-■  CocKBURN,  C.  J. — I  am  of  opinion  that  this  rale  must  be 
made  absolute.  The  court  is  now  called  upon  to  rectify  what  was  done 
at  the  trial,  acting  nunc  pro  tunc.  The  executors  will  not  be  in  any 
respect  prejudiced.  This  is  not  a  fresh  proceeding  taken  after  the  death 
of  the  plaintiff.  It  is  a  proceeding,  not  under  the  statute,  but  under 
the  ordinary  inherent  jurisdiction  of  the  court.  The  whole  is  to  be 
taken  to  have  been  done  at  the  time  of  the  trial.  As  to  the  circumstance 
of  a  judgment  of  nonsuit  being  already  entered,  that  makes  no  differ- 
ence. If  it  is  wished,  it  may  be  made  a  part  of  this  rale  that  that 
judgment  be  set  aside. 

Williams,  J. — ^I  am  of  the  same  opinion.  When  it  is  agreed  at  Nisi 
Prius  that  leave  should  be  reserved  to  the  defendants  to  move  to  enter 
a  nonsuit,  it  amounts  to  this,  that  a  nonsuit  is  to  be  entered  if  the  court 
so  think  fit ;  but  it  is  treated  as  if  there  had  been  a  formal  nonsuit  at 
the  trial.  If  that  had  taken  place  here,  the  defendants  would  have 
been  entitled  to  enter  their  judgment  before  the  death  of  the  plaintiff. 
By  the  act  of  the  court,  the  entry  of  the  judgment  has  been  delayed 
until  after  the  plaintiff's  death.  By  entering  the  judgment  nunc  pro 
tunc,  the  parties  will  be  precisely  in  the  same  situation  as  if  there  had 
been  immediate  judgment.  The  fact  of  the  will  not  having  been  yet 
proved  can  make  no  difference.  It  will  be  perfectly  competent  to  the 
executors,  when  they  have  proved  the  will,  to  come  and  ask  the  court  to 
set  aside  the  judgment,  if  they  can  show  any  reasonable  and  substantiil 
ground  for  so  doing..  But  I  must  confess  I  do  not  see  what  grounds 
they  can  have. 
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'^'Crowdbr,  J. — ^I  am  of  the  same  opinion.    I  see  no  reason  r«Q  lo 
-why  the  arrangement  that  was  made  at  the  trial  should  not  be  '- 
carried  oat.     The  defendants  are  not  to  be  prejudiced  bj  the  delay 
which  has  arisen  from  the  act  of  the  court. 

WiLLBSy  J.y  concurring,  Rule  absolute. 


Bin>  OF  HILARY  TXRIL 


MEMORANDUM. 

In  the  course  of  this  Term,  yiz.  on  the  15th  of  January,  The  Hon. 
William  Maule,  formerly  one  of  the  judges  of  this  court,  died,  in 
bis  70th  year. 
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AfVIDAVIT. 

Om  MOIJMi  /or  a  tufa,  ofotiMf  a  •kartkoUkr 
4m  a  rmUwajf  epmjKiNy.] — ^In  meb  a  ease  the 
•fldayita  «n  properly  intituled  in  tlie  orifi- 
BjJ  notion.  JSdwanU  r.  7%«  ZtZftem^  anil 
Ormi  SomAtm  and  WuUm  J?at jivny  Oam- 
ptmg,  in  f  Bob^rtt,  786;  In  r«  CoOv,      787 

AGBNT. 
3t9  Pbocival  Aim  A«BstL 

AMBKDMSNT. 

Cf   Ammrd    or    OIni»>l<Mrt%— Sm    AwimA- 

,10. 


Hj  n  dood  of  Mttloinont  mode  Vy  tho  defendnnt 
in  1842,  nnder  n  power  oontni|iod  in  his 
fibtlMr*!  will,  A  term  of  1000  yean  In  oortain 
oetntoi  wna  limited  to  Teed  and  White,  in 
tnuti  by  mortgage,  sale,  or  otherwise,  to 
raise  a  sum  not  exoeeding  10,0004.  for  pey- 
Bont  of  the  defendant's  debts;  and  in  1843 
the  tmstees  assigned  the  term  by  way  of 
mortgage  to  A.  and  B.,  the  defendant  being 
a  party  to  the  deed,  eorenanting  for  pay- 
ment of  the  prineipal  and  interest^  and  also 
f&t  titla  In  the  tmstees^  and  for  qvlei  ei^f  y« 


\t  by  the  mortgageea  in  ease  of  defholk. 
This  asilgnme&i  eontalned  a  power  to  the 
^deimdaBt  to  lease,  fiy  and  with  Ue  ceascal 
and  approhatiom  o/themortga^Ma,  tkeir  Aeirs^ 
Ae.  In  1846y  the  defendant,  without  baring 
obtained  the  eonsent  of  Uie  mortgagees, 
granted  a  lease  of  part  of  the  lands  to  the 
plaintiiF,  with  a  eorenant  for  quiet  et^foyment 
during  the  term,  ''without  the  let,  suit* 
trouble,  denial,  wietion,  wteUttation,  or 
dittmrhunee  of  the  lessor,  his  heirs  or  assigns, 
or  any  person  or  persons  claiming  or  deriv* 
ing,  or  to  elaim  or  derire,  by,  firom,  or  under 
him,  them,  or  any  of  them.'*  The  plidntiff 
in  1861  reeeired  a  notice  from  the  surrir- 
Ing  mortgagee,  informing  him  of  the  mort* 
gage^  and  that  the  prineipal  and  interest 
were  unpaid  and  in  arrear,  and  requiring 
the  plaintiff  to  pay  rent  to  him.  Haring 
eonsulted  his  attorney,  and  tnding  thai  he 
oould  not  saeeessftilly  resist  the  elaim  of  the 
mortgagee,  the  plaintiff  eonsentsd  to  glf^ 
up  possession  of  the  land  to  him,  and  the 
mortgagee  entered  and  took  possession, — 
paying  the  plaintiff  7&1,  as  a  oompensation 
for  oertain  improrements.  In  an  action 
against  the  lessor  for  breach  of  the  cevenant 
for  quiet  ei^oyBMn^  the  breach  assigned  in 
the  deolazation  alleged  an  "erletlon"  oa^, 
and  that  by  one  having  title  <'by  Tirtne  of 
a  mortgage  theretofore  to  him  (tho  plaintiff) 
made  ty  Oe  d^wndant  .-"^Tho  oonrt  amend* 
ed  the  declaration,  by  alleging  the  eyietlon 
to  haTO  been  by  one  claiming  ''by,  from,  or 
under  the  defendant,"  and  adding  thai  the 
plaintiff  was  "molested  and  disturbed"  in 
his  enjoyment  of  the  promises.  CarfMitr 
T.  Parktr,  206 
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ABBrrRAHENT. 


APPEAL. 

Under  17  A  18  FtcL  «.  125,  m.  34,  85. 

Upon  HI  appeftl  firom  the  Common  PIom  to 
the  Bxcheqaer  Chamber,  nnder  the  34th  and 
35th  leetioni  of  the  Common  Law  Prooednre 
Act,  1854,  the  Court  of  Appeal  were  equally 
diTided,-»Held,  that»  notwithatanding,  there 
WM  a  aafflcient  afirmanoe  of  the  judgment 
of  the  oonrt  below  to  Jna tiiy  an  appeal  to 
the  House  of  Lords.    MiekwuM  r.  Cox,  523, 

568 

And  Sm  SamptoH  r.  HoddtmaU,  596 

ARBITBAMBKT. 
Et^oreimg  Award* 

1.  Wk«U  pmt  in  t'MM  hjf  a  pUa  of  nul  tUl 
agardJ] — A  plea  of  nul  tiel  agard  to  an  aotion 
npon  an  award,  puts  in  issue  not  merely  the 
fact  of  the  making  of  the  award  set  out  in 
the  declaration,  but  the  making  of  a  good 
and  Talid  award  of  and  eonoeming  the  pre- 
mises referred.    BohtrU  ▼.  EUrkardt,     482 

SttHng  amcfe  Aipard, 

2.  MiHaht  of  ike  Arftiirafor.]— The  decision 
ef  an  arbitrator,  whether  a  lawyer  or  a  lay- 
man, is  binding  on  the  parties  both  in  matters 
of  law  and  in  matters  of  fao^  unless  there 
has  been  firaud  or  oormption  on  his  part,  or 
there  be  some  mistake  of  law  apparent  on  the 
faoe  of  the  award,  or  of  some  p^er  accom- 
panying and  forming  part  of  the  award. 
Hodgkineon  T.  Ftmit,  189 

3.  Thus,  where  a  rerdiot  was  taken  for  the 
plaintiff  subject  to  the  award  of  an  arbi- 
trator at  to  ike  aaioaal  of  dainagee,  and  his 
award  included  an  amount  of  damages  which 
(it  was  assumed)  the  plaintiiT  was  not  legally 
entitled  to  in  the  action, — ^the  court  reftised 
to  interfere.  Ih, 

ii  And,  held,  that  it  was  not  a  case  for  remit- 
ting the  matter  back  to  the  arbitrator  for 
reconsideration,  by  rirtne  of  the  8th  section 
of  the  Common  Law  Procedure  Aek,  1854 
(IT  A  l&Yiot  c  125),~that  danse  being  in- 
tended only  to  apply  to  cases  where  before 
the  act  such  a  course  might  hare  been  adopt- 
ed nnder  the  proTision  in  the  submission  or 
order  of  reference  usually  knows  as  ^Mr. 
Bichards's  danse."  Ih. 

Want  of  iVaafify. 

8.  A.  and  B.,  who  had  carried  on  business  as 
coal  and  lime  masters,  agreed  to  dissolre  their 
partnership  upon  certain  terms.  B.  baring 
died,  learing  his  wife  his  executrix,  it  was 
agreed  between  A.  and  the  executrix  that 
the  agreement  for  dissolution  should  be  car- 
ried out,  and  that  the  settlement  of  all  dis- 
putes thereon  should  be  referred  to  an  arbi- 
trator. A.  and  B.  had  also  carried  on  busi- 
ness in  partnership  as  attorneys;  and,  by 
another  agreement,  redting  that  disputes  had 


arisen  between  A.  and  the  ex« 
the  last-mentioned  partnership  and  tbe  ac- 
counts thereof,  all  matters  in  dispnto  relat- 
ing thereto  were  referred  to  the  same  aibi- 
trator;  and  it  was  agreed  that  the  arbitruler 
so  appointed  should  be  receirer  of  the  estate 
and  cITects  of  the  Inw  partnership,  and  aheeld 
settle  and  get  in  as  he  thought  Ct  all 
due  to  the  estate^  and  "  dispose  of  the 
moneys,  and  cITects  of  the  said  lew 
ship  in  such  manner  as  he  shoold  think  best 
for  the  interest  of  A.  and  the  exec«trtx»*  and 
that "  the  costs  and  expensee  of  the  rdmnee 
and  award  should  be  in  his  diseretieaL*   By 
his  award,  the  arbitrator,  amongst  ether 
things,  stated  that  he  had  **ieceiTed  Ike 
estate,  moneys,  and  effscts  belonging  to  the 
estate  of  the  said  lew  partnership^  and  In  the 
said  second  agreemMit  mMitaoned  to  be  then 
remaining  unrealised,"  and  had  ''got  in  and 
settled,  on  such  terms  as  ho  thought  ft^  aO 
bills  of  costs  due  to  the  estate  of  the  seid 
law  partnership,  and  had  diepoood  of  Ao 
oeiaie,  eeon^e,  and   tfftete  of  ike  oaid  lew 
partnerektp  in  enek  manner  ae  ke  kad  ikow§kt 
heat  for  ike  tnter^te  of  A.  one  1km  eatoetetrixf 
and  he  awarded  that  the  sum  of  lOMI.  13s. 
Sd,  was  due  from  the  executrix  to  A^  and 
ordered  her  to  pay  the  same  to  him  within 
one  week :  he  then  awarded  matual  rsleasa^ 
and  he  concluded  thus, — "  I  eert^  that  I 
hare  deducted  and  retained  to  myeelf  the 
costs  [not  saying  how  much]  ef  this  my 
award  out  of  the  moneys  which  hnre  been 
recdTed  by  me  as  such  receiTcr  as  aleie- 
said:"— 

Held,  by  Cockbum,  C.  J.,  CreasweD,  J.,  and 
Willes,  J.,  that  the  award  was  Toid,  both 
because  it  did  not  show  how  the  costs  ef  the 
award  were  to  be  paid,  and  so  was  not  ina^ 
and  becanse  the  arbitrator  had  retained,  ftem 
a  ftmd  belonging  to  the  parties  whidi  was  in 
his  possession  as  recelTcr  for  them,  the 
amount  of  his  costs  before  he  signed  and 
ddiTcrsd  his  award. 

Hdd,  by  Williams,  J.,  that  the  award  was 
good,  notwithstand^g  these  ofcjeetiensi 
the  arbitrator  baring  authority  as  leudf 
to  dispose  of  the  moneys  he  recdred  as  he 
should  think  best  for  the  interest  of  ths 
parties,  and  baring  exerdsed  his  disnulkn 
in  disposing  of  some  of  those  moneys  la 
defraying  the  costs  of  the  award,  and  thsrs 
fore  not  baring  neglected  his  duty  as  sitt- 
trator  in-  omitting  to  a4|udicate  as  to  the 
costs  of  the  award.    BoherU  r.  JB5«rlerdl, 

482 
The  judgment  of  the  minority  was  lerersed 
by  the  Bxchequer  Chamber,  on  appeal,— 
the  miO<»^^7  ®^  ^'^  court  being  of  opinioa 
that  the  award  was  not  rold  for  the  rsasnsi 
assigned.    Boherte  r.  Eherkeirdt,  5N 

Coete  of  Award, 

7.  An  arUtrator  eanno^  unlesi  siwh  pew  if 
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tprasBly  nserrod  to  him  by  the  inbmif  lion, 

Award  to  himself  a  sum  (named  or  otherwiae) 

for  hii  own  ooBts  and  expenses.    RoberU  t. 

£berkardt,  482 

OampUUory  R^ftrt%tt  under  the  17  df  18  VicL 

e.  125,  «.  3. 

8.  Jhtty  of  the  notfer.] — ^Where  A  referenoe  is 
made  to  the  master  by  judge's  order  nnder 
the  3d  section  of  the  Common  Law  Prooednre 
Act,  1864  (17  A  18  Viot  o.  125),  he  mnst 
prooeed  with  the  inquiry,  eren  though  a 
question  of  fraud  should  inoidentally  arise 
before  him.    Insutt  r,  Moojen,  369 

9.  ^efioM  on  hill  of  exchange.] — The  court  re- 
fused to  refer  an  action  upon  bills  of  ez- 
ohange  to  the  master,  under  the  compulsory 
olanses  of  the  Common  Law  Procedure  Act, 
1864.     Pellatt  T.  Markwiek,  780 

10.  Remitting  hack  to  the  arbiirator.] — A  cause 
in  which  the  defendant  had  pleaded  nerer 
indebted,  the  statute  of  limitations,  payment, 
sei-oir,  and  accord  and  satisfaction,  was  re- 
ferred to  a  county  court  judge  under  the 
compulsory  clauses  of  the  Common  Law 
Procedure  Act^  1854 ;  the  costs  of  the  cause 
to  abide  the  orent  of  the  cause,  and  the 
costs  of  the  reference  to  be  in  the  discretion 
of  the  arbitrator.  The  county  court  judge 
ocrtifled  "that  the  defendant  was  not  at 
the  time  of  the  commencement  of  the  ac- 
tion indebted  to  the  plaintiff,"  and  he 
found  a  general  verdict  for  the  defendant, 
smd  directed  that  the  plaintiff  should  pay 
the  costs  of  the  reference : — the  court  sent 
the  certiflcaie  back  to  be  amended  by  stat- 
ing the  manner  in  which  the  sereral  issues 
were  found.    Holland  t.  Judd,  826 

A&&B8T,  PRIYILEGE  FROM. 
See  Wrbsm. 

ASSIGNEE  OF  REVEBSIOK. 

See  FOBTSITITBI. 

AVERAGE. 
See  IvsuBASCS,  2,  3. 

AWARD. 

See  ABBRftAMBHT. 

BAinniUPT. 

Dieeharge  from  Execution,  under  if  A 13  Viet, 
«.  106,  e.  206. 

1,  The  eourt  will,  in  rirtue  of  its  inherent 
power  to  prevent  the  abuse  of  its  process, 
dischwge  from  custody  one  who  is  impro- 
perly detained  in  execution  in  respect  of  a 
debt  fW>m  which  he  is  discharged  by  his  cer- 
tifleate  under  the  bankrupt  act  Thameom 
▼.  Harding  (/»  re  HUl),  264 

2.  A.  obtained  judgment  in  an  notion  against. 


the  official  manager  of  a  joint  stock  bank, 
and,  having  proved  his  debt  under  a  fiat 
against  the  bank,  and  also  under  the  73d 
section  of  the  Winding-up  Act,  7  A  8  Viet 
0.  Ill,  attempted  likewise  to  prove  it  under 
a  fiat  against  B.,  a  shareholder,  against 
whom  he  had  obtained  an  order  for  execu- 
tion under  the  7  A  8  Vict  c.  113,  s.  13 :  fJie 
commissioner  declining  to  admit  the  debt  to 
proof,  but  receiving  it  as  a  claim,  A.  a^r- 
wards  sued  out  a  ca.  sa.  against  B.,  and  took 
him  in  execution  after  he  had  obtained  hie 
certificate : — Held,  that  B.  was  entitled  ko  be 
discharged,  on  motion,— either  by  virtue  of 
the  205th  section  of  the  Bankrupt  Law  Con- 
soUdation  Act,  1840, 12  A  13  Vict  c.  106,  or 
by  virtue  of  the  general  inherent  jurisdiction 
of  the  court  over  its  own  process.  Tkomeom 
V.  Harding  {In  re  HiU),  264 

BILL  OF  EXCHANGE. 

Acceptance, — See  Pabthxbship. 

Coneideration, 

1.  ForhearafMC  of  debt  of  a  third  pereon,'^ 
Forbearance  of  a  debt  due  from  a  third  per- 
son is  a  sufficient  consideration  for  the 
giving  of  a  bill  or  note.  Ralfour  v.  The 
Sea  Fire  Life  Aeeuranee  Company,  800 

2.  To  an  action  by  endorsees  against  the  drawers 
of  a  bill  of  exchange,  the  court  revised  to 
allow  the  defendants  to  plead,  by  way  of 
equitable  defence,  that  a  debt  was  due  to 
the  plaintiffs  f^om  a  public  company  which 
had  profsssed  to  assign  its  business  and  ob- 
UgaUons  to  the  defendants,  that  the  bill  was 
afterwards  given  by  the  defendants  in  con- 
sideration of  that  debt,  and  upon  the  sup- 
position that  the  assignment  was  legal  and 
valid,  whereas  it  proved  to  be  illegal  and 
void, — the  proposed  plea  affording  no  de- 
fence to  the  action,  either  legal  or  equiti^ 
ble.  lb. 

Rate  of  fntereet» 

8.  Where  a  bill  is  drawn  for  a  given  tun, 
"  with  interest  at  10  per  cent  per  annum," 
the  drawer,  on  the  defiralt  of  the  aoceptor, 
is  liable  for  interest  at  10  per  cent  after  the 
maturity  of  the  bill  and  notice  of  the  disho* 
nour.    Keene  v.  Keene,  144 

Contract  for  Renewal  of 

4.  The  court  refused  to  allow  a  defendant  to 
plead  to  an  action  against  him  as  acceptor 
of  a  bill  of  exchange,  that  the  bill  was  a 
renewal  of  a  former  bill  which  had  been 
accepted  upon  a  distinct  understanding  that 
it  was  to  be  renewed  from  time  to  time  until 
the  defendant  should  be  of  ability  to  meet 
it,  he  paying  in  the  mean  time  interest  al 
10  per  cent,  that  the  defendant  had  always 
performed  his  part  of  the  agreement,  but 
that  the  plaintiff  had  reftised  to  renew  tha 
bUl  upon  application  for  that  purpose,  al* 
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thongb  ht  wdl  knew  tlut  tht  defiradMi  was 
not  of  ability  to  pv  it  J'Ught  r,  Gray,   320 

M^fwtif  </  Actum  oMy^Ae  AAiiTBAMmrr,  9. 

BILLS  OF  SXCHANGB  ACT,  1855. 

Jkeimring  im  Auwn  omr-Biekmm  T.  Citac,  518. 

AmC  Mt  UMQVhM  GmXEMAlXM,  8. 

BILL  OF  BALB. 

A  Mourt  «  /NMl  Debt  and  a  cauimiy9onm$em$ 

Ad9amM* 

In  a  OMe  iteM  bj  a  mmnlj  cmirt  Jadge, 
■poB  aa  ItttarpkadBT  ftuaBMniy  tut  tlie  opl- 
utoii  of  this  e<Mirl^  alter  sattiag  oat  tiM  fSMts 
vndcr  whiek  a  UU  af  aala  had  baaa  givan 
to  leeare  a  past  dabt  aad  aoanianpoffaaaoiu 
•dranee,  and  flndiBf  thai  tha  tnuuaot&an 
waa  bonA  fide, — the  qaeation  anbrnitted  was, 
'*  whether  tha  bill  of  sale  was  vaid  as  against 
the  azeontion-eraditors  (the  respondents), 
seising  after  the  first  Instalmatti  seearad  by 
tha  bill  of  sala  baeaaia  daa,  and  whilst  the 
debtor  was  aUowad  ta  ramaln  in  possession, 
aad  with  his  nana  over  the  door  as  it  had 
heaa  belbve^"— Hold,  that,  thaia  being  no- 
thing to  shew  that  the  deed  was  frandolent, 
the  appallaBt  was  antitlad  la  jadgmaat. 
Vaovsr,  App.,  Joak,  Re^^  809 

BEOKBB. 
Ste  TlospAti. 

BUBINSSS  OF  THB  COUBT. 
Set  Bmnr«s  ni  Basc 


CHBCK. 


Af  batween  tha  drawar  and  tha  holder  af  a 
aheek,  the  former  is  not  diseharged  by  any 
delay  in  its  prasaatmant  sbart  of  six  years, 
valass  soma  loss  or  iajxaj  is  ooeasioned  to 
him  by  snoh  dalaj.    Lam  t.  Band,        418 

eOXM OK  LAW  PBOCBDUEB  ACT,  1858. 

BMtlon  18.    L€av  to  proeetdg^SM  Pbocb- 

svms,  1. 
Saotion  307.  Sgkei  afjadgmmu  in  «^^efM«il,— 

jSSm  PuaovBB,  2. 

822.   AMs»4faMa<  of  phadiagt^-^SM 


Saolion  M.    Poat^erminal  9iUim$»rSM  Bb- 
nxas  ur  Bamc 


COMPULSORY  BBFBRBNCB. 

Under  YT  dt  18  VieL  e.  125^  r.  Z^-See 
BAMXHT,  8,  9, 10. 


COMMOK  LAW  PROCBDURB  ACT,  1854 

Baatioa  8.  OomfuUory  r^ereHee,-^See  Antn- 

EAMsn,  8,  9,  10. 
Baotion  8.  Bemining  hack  to  arbitrator,— See 

ABBITEAlCBirT,  8. 

Bastion  83.  JSquitahle  plea»,^See  PiJBA1»i]ra. 
BlUi  OV  BZOBAVCW,  2. 


0ON8IDBRATIOK. 

See  Bn.1.  OF  BxcBAjraa,  1,  2;. 
Failwre  of, — Sea  PBiirciPA& 


CONTmQBKT  REMAIirDXR. 
See  Dbtisb. 

COBH^KITT. 
See  TiTHB  Rbbt-Cmabos. 

COST-BOOK  KIKB. 


Seran  IndiTidnals  associated 
ther  for  the  formation  and  woiking  af  a 
mina   upon   the  eost-book   priBoipl%  aad 
Issued   a   prospeotas  daseribing  tha  aam- 
pany  as  haring  a  oapltal  at  12,fi8i.,  ia 
12,000  shares  of  It  aaah,  la  ha  paM 
allotment;  and  setting  forth  tha  naw 
ports  of  the  mining  eaptain  thai  tha 
was  In  foil  operation,  and  atating  that  Iha 
money  was  to  be  paid  to  M eaara.  L.  A  Oki^ 
the  bankers  of  the  oompany.    Tha  plafaUff 
applied  for  and  obtained  an  allatmaat  af 
fifty  shares,  and  paid  501.  ta  L.  A  Ca^  who 
gare  him  a  reeeipt  describing  that  — ^  aa 
baring  been  reoaivad  by  tham  for  Ao  aoai- 
jKsay.    The  plainUIT,  haying  afterwarda  dw- 
ooTered  that  not  more  than  1435  shana  had 
arer  baan  snbseribed  for   or  pdM  19011, 
brought  an  action  against  the  diraetors  ta 
reooTor  back  his  deposit,  on  tha  ground  af 
foilnra  of  oonstdaration  —- Htiltl,    aJHrmiag 
the  judgment  of  the  Court  of  Common  Pleai^ 
—that  all  tha  dlroatotB  ware  llahteb  net- 
withstanding  tha  account  at  tha  bankss^ 
was  kapt  ta  tke  aamee  ^Jlwe  0/  tUm  mdg. 
Jokmeom  ▼.  OoeleU,  5g| 

COSTS. 
OnBe/erenee  o/Matfert  in  IHfferonce  in  a  Caaee, 
1.  Upon  a  reference  of  aU  mottert  in  difortnee 
in  a  ea«M, — « the  costs  of  tha  eauae^  aad 
also  the  costs  of  the  ordar  and  of  tha  laftr- 
anoe  and  award,  to  abide  tha  arent  af  th» 
award,"— with  power  to  the  arbitrator  ta 
direct  how  the  Tcrdiot  in  tha  eanse  should 
be  entered ;  the  oosU  of  the  cause  follow  tha 
aveat  of  the  cause  as  decided  by  tha  awaid. 
Begnolde  t.  Harrie,  287 


2.  In  slander,  the  dedaratioa  osBltofaad  ftar 
eounts :   the  defendant  pleaded  Mi  gul^ 


COSTS. 


COVENANT. 


8$S 


to  tin  whole  declaration,  and  ftirther  to 
"the  aecond  ooant  a  mnltifarioni  plea  of  jni- 
tUoation    settinif  forth  three  seyeral  cir- 
•amitantial  itatementi  of  misoondnot   on 
•the  part  of  the  plaintiff,  any  one  of  which 
^wtnild  be  a  rafflcient  answer  to  the  connt : 
the  plaintiff  took  iiine  on  the  plea*;  and 
upon  a  reference  of  <«  aU  matters  in  diflerenoe 
in  the  oaiue,"  with  a  proTisien  that  *«the 
«oati  of  the  caue,  and  also  the  coets  of  the 
order  and  of  the  reference  and  award,  ihonld 
abide  the  erent  of  the  award,"  and  that « the 
arhitrator  should  have  power  to  direct  how 
tlie  Terdiot  in  the  oaose  ehould  be  entered," 
— the  arbitrator  found,  apon  not  guilty,  for 
tlie  plaintUT  as  to  the  second  and  fourth,  and 
A>r  the  defendant  as  to  the  first  and  third 
•ounts ;  and,  as  to  the  second  issue,  he  found 
that  the  plea,  so  far  as  related  to  one  of  the 
matters  justified,  was  proved,  and  as  to  the 
rest  not  proved;  and,  being  of  opinion  that 
the  part  proved  was  an  answer  to  the  second 
«Mui^  he  assessed  no  damages  for  the  plain- 
tiff oa  that  count,  but  assessed  his  damages 
on  the  fourth  count  at  40». :— Held,  that  the 
proper  principle  of  taxation  was,  to  allow  the 
plaintiff  no  costs  of  any  part  of  the  plea  of 
Jnstifloation,  and  the  defendant  costs  only  of 
the  part  expressly  found  to  be  true,  includ- 
ing costs  of  evidence  applicable  to  such  part, 
though  also  applicable  to  the  residue  of  the 
ple%  but  not  oosUr  of  any  evidence  applicable 
oxolnsive^  to  that  part  of  the  plea  whioh  was 
^and  to  be  untrue.  Bt^noldM  v.  Harru^  267 

••  Jhftndmfw  ewa  «lfMi(iafic«.]— In  an  aeUon 
ibr  goods  sold,  the  delivery  having  been 
pvoved  by  the  plaintiff's  carman,  the  defend- 
onf  s  wife  and  servants  were  called  to  prove 
that  the  goods  had  been  paid  for  en  delivery, 
—the  latter  swearing  that  they  had  on  each 
oeeasioa  paid  the  carman,  having  received 
the  money  fbr  that  purpose,  sometimes  from 
the  defbndaaf  s  wifb,  and  tomtHmM  /hm  the 
drftndant  kimteff, — and  the  former,  that,  as 
to  part,  she  had  given  the  mon^  to  the  ser- 
Taats  for  the  purpose  of  making  the  pay- 
ments.   On  the  trial,  the  defendant  was  in 
•onrt,  but  was  not  ealled  as  a  witness  until 
observations  had  been  made  by  the  plain- 
tiff's attorney  on  aoconnt  of  his  not  being 
put  into  the  box.    A  verdict  having  been 
found  for  the  defendant,  and  the  master 
having  on  taxation  declined  to  allow  him 
the  eosts  of  his  attendance,^the  court  di- 
rected a  review ;  holding  that  the  defendant's 
attendance  as  a  witness  was  under  the  eir- 
oumstaaoes  advisable  and  proper,  and  that 
it  did  not  lie  in  the  plaintiff's  mouth  to  say 
that  it  was  not  necessary.    Flowtr  v.  Oard- 
•sr,  IW 

0/ Award. 

As  AMBtnuLMMWt,  7. 

irisrsplotNli/  rfeofws  Itss  thorn  bL  damag€9 


in  a  ease  where  the  county  court  haejuriedio' 
(ton. 

4.  A.  sued  B.  for  an  assault,  with  a  count  foi 
slander,  and  obtained  a  verdict  on  the  first 
connt  for  it.,  but  failed  to  esUblish  a  cause 
of  action  on  the  second  count : — ^Held,  that 
ha  was  entitled  to  no  eostB.^Smith  v.  ifar* 
"o»"*  829 

Taxation  of  Coete. 

5.  Semhle,  that  a  question  as  to  the  taxation 
of  costs  will  not  in  general  be  entertained 
at  Chambers.    Smith  v.  Bamor,  829 

PlaiuHff  Suing  in  Pereon. 

6.  In  an  action  by  an  in&nt,  the  writ  was 
sued  oat  in  pereon,  and,  one  E.  B.  being  ap- 
pointed next  friend,  a  eopy  of  the  order  for 
that  purpose  was  served  oa  the  defendant's 
attorney,  endorsed  *'  S.  B.,  next  friend,  at  8. 
N.  C's,  No.  8,  Symond's  Inn,  Chancery 
l4«ie;"  and  a  deelaration  was  afterwards  de- 
livered  with  a  notice  to  plead  similarly 
signed.  The  plaintiff  having  obtained  a  ver- 
dict— Held,  that  the  above  was  a  sufficient 
notice  to  the  deftndaat  that  8.  N.  C.  was 
anthoriied  by  the  next  friend  to  act  as  attor- 
ney; and,  the  master  having  on  taxation 
allewed  only  ooats  out  of  pocket,  the  court 
refined  to  set  aside  an  order  directing  him 
te  review  his  taxation.    J5^a»<  v.  Wileon, 

722 
COUNTY  COUBT. 
jSes  CoiTB,  4. 

COVENANT. 


Joimt  or  SemroL 

1.  Where  the  interest  of  the  oovenaatees  if 
joint,  ahhottgh  the  covenant  is  in  terms 
joint  and  several,  the  action  follows  the 
nature  of  the  contract,  and  must  be  brought 
in  the  names  of  all  the  covenantees.  Pugh 
V.  Stringfield,  2 

2.  P.,  D.,  and  Q.  had  sererally  advanced  mo- 
neys to  one  F.  on  mortgage  of  three  several 
parcels  of  land,  and  had  severally  brought 
actions  against  F.    For  putting  an  end  to 
the  actions,  and  securing  these  several  debts, 
an  indenture  was  prepared  and  executed,  to 
which  F.  was  a  party  of  the  first  part,  P. 
of  the  second,  D.  of  the  third,  G.  of  the 
fourth,  and  certain  other  persons  of  the  fifth 
part.    By  this  indenture,  F.  covenanted  to 
complete  certain  buildings  on  the  mortgaged 
premises  respectively,  according  to  certain 
plans,  and  P.,  B.,  and  O.  covenanted  to  ad- 
Vance  him  a  certain  sum  during  the  progress 
of  the  weriu.    The  defendants  thereupon 
gave  P.,  B.,  and  G.  a  guarantee,  stating, 
that,  in  consideration  of  the  arrangements 
entered  into  hjr  them,  and  their  covenanting 
to  advanee  the  moneys  mentioned  to  F.  for 
the  puxpose  of  anabling  him  to  complete  the 
buildings,  fhey  guarantied  that  F.  should 


854 


COVENANT. 


DEVISE. 


perform  hii  oovenants  with  them  in  the  in- 
dentare, — "  the  joint  end  separate  liability 
of  the  defendants  not  to  exceed  100/. :" — 
Held,  that  P.  alone  eonld  not  maintain  an 
action  against  the  defendants  upon  the 
guarantee,  the  interest  of  the  three  therein 
being  joint»  and  not  several.  Pngh  t. 
Strius/Uld,  2 

And  M<  FoBrKiTVBS. 

DAMAGES. 
Mtaturt  of, 

I.  For  hrtaek  of  contract  to  detivtr  goodt,  <£>«.] 
— In  an  action  for  the  breach  of  a  contract 
by  deliyering  goods  of  a  quality  inferior  to 
that  contracted  for,  the  proper  measnre  of 
damages  is,  the  dilTerenoe  between  the  ralne 
of  goods  of  the  quality  contracted  for,  at  the 
time  of  the  deliTery,  and  the  valne  of  the 
goods  then  actually  dolirered, — or  their 
Talne  as  aseertained  by  a  resale  within  a 
reasonable  time :  and  the  fact  of  the  goods 
having  been  preriously  paid  for  cannot  be 
taken  into  consideration  in  estimating  the 
damages.    Lod^r  r,  KcknU,  128 

X  The  defendant,  a  merchant  in  Spun,  agreed 
to  consign  to  the  plaintiffs,  agents  in  Lon- 
don, all  the  raisins  which  should  be  shipped 
by  him  for  this  country,  to  sell  for  him  for  a 
certain  commission  on  the  « invoice  price." 
In  an  acUcn  to  recover  the  amount  of  com- 
mission on  two  shipments  oonsigued  by  the 
defendant^  in  breach  of  his  agreement^  to 
third  persons, — Held,  that  it  was  competent 
to  the  plaintiffs  to  show  the  proximate  value 
of  the  consignments  upon  which  they  claimed 
commission,  without  produeing  the  invoiet9, 
l^iank  V.  Oavila,  807 

S.  Qnarc,  as  to  the  meaning  of  "invoice 
price?"  lb. 

In  Action  tcpoa  a  Cfuarantet, 

L  In  consideration  that  the  plaintiff  would 
advance  1200/.  to  a  third  person  upon  mort- 
gage of  certain  leasehold  premises,  the  de- 
fendants promised,  that,  if,  after  any  »aU  of 
the  said  premises  duly  made  under  the  pow- 
er of  sale  to  be  contained  in  the  mortgage- 
deed,  the  purchase-money  should  not  be 
Bufflcient  to  satisfy  the  principal  sum  and 
all  interest^  co8t«,  charges,  and  expenses 
which  might  be  then  due  in  respect  of  the 
mortgage,  they  would  immediately  thereafter 
maJke  good  and  pay  to  the  plaintiff  such 
deficiency,  whether  the  same  should  be  oc- 
casioned by  any  defect  in  the  title  to  the 
premises  or  otherwise  howsoever.  The  pre- 
mises having  been  put  up  to  auction  under 
the  power  of  sale,  were  knocked  down  to 
one  W.  for  850/.,  and  W.  paid  a  deposit  of 
100/.  and  signed  the  usual  contract :  but  he 
afterwards  declined  to  complete  the  pur- 
chase, on  the  ground  of  the  vendor's  ina- 
bility to  produce  eertain  receipts  for  ground- 


rent;  and  the  plaintiff  brought  ^  aeti« 
against  him  to  recover  damages  for  his 
alleged  breach  of  contract,  which  action  wu 
still  pending : — Held,  that,  under  these  cir- 
cumstances, a  concurrent  action  against  tbs 
defendants  upon  their  guarantee  was  prasa- 
ture,— the  word  ''sale"  in  that  instniacat 
meaning  a  sale  otmpUtedy  ao  thai  the  dei- 
ciency  which  was  to  be  mada  good  by  tbc 
defendants  could  be  aseertained.  Jf^or  t. 
EoherU,  831 

In  Action  againat  on  Agent  for  KtgHigtmeu 

6.  A.,  a  merchant  at  Seville,  wrote  to  &,  kis 
agent  at  Liverpool,  desiring  him  to  insure  a 
cargo  of  fruit  to  that  place.   B.,  acting  boai 
fide,  instnicted  one  C,  a  person  who  had 
occasionally  acted  as  A.'s  agent  in  Lendea, 
to  get  a  policy  effected  there.    C.  for  that 
purpose   employed    one  !>.,   an   insoranee. 
broker,  who  effected  the  inaunace  in  Mi 
own   name,  and   afterwards    reeeived  the 
amount  of  a  loss  ftom  the  nnderwriten,  hot 
retained  \i,  claiming  a  lien  for  a  debt  das  to 
him  from  C.  in  respect  of  premioau  and  com- 
mission on  former  transactiona.   In  an  action 
by  A.  against  B.  for  negligent!  j  «— s**i«g  le 
effect  a  good  and  available  inanranee  upea 
the  cargo,  and  neglecUng  to  take  steps  to  get 
the  money,  and  for  money  had  and  received, 
the  judge, — treating  it  as  immaterial  who- 
ther  the  letter  of  instructions  fkom  B.  to  CL 
had  been  shown  to  D.  or  not, — ruled  that  B. 
had  violated  his  duty  as  agent,  by  empleyiag 
another  agent  in  London,  instead  of  cfect- 
ing  the  policy  himself,  and  that  he  was  ro- 
sponsible  for  the  whole  amount   reecivei 
from  the  underwriters  by  D.: — ^EEeld,  that 
this  was  not  the  true  measure  of  daaiagcf ; 
for,  that,  if  B.'s  letter  of  inatnietions  had 
been  shown  to  D.  at  the  time  he  was  esi- 
ployed  to  effect  the  policy,  he  could  aequiie 
no  lien  upon  the  proceeds  for  the  debi  due  to 
him  from  C,  and  his  unlawful  detentien  of 
the  money  could  not  give  A.  a  right  of  ae- 
tion  against  B.  for  the  whole  amount  so 
reeeived  by  D.,  though  B.  might  be  liable  fer 
some  nominal  damages  in  respect  ef  the 
breach  of  his  duty  as  agent;  and  thcrelbie 
that  fact  ought  to  have  been  aseortained. 
CakiU  V.  DawMMS  IN 

DATE. 

Presumption  that  an  instrument  is  drawn  at 
the  time  of  which  it  bears  date.  Lumf  v. 
Mond,  442 

DEVISE. 

Ccmatmction  of. 

Merger  ofl^ft-eetate  in  reetreion  m/m.] — A  tss> 
tatriz,  being  seised  in  lee  of  certain  laad% 
devised  the  same  to  her  niece  B.  for  /^ 
remainder  to  her  ohildien,  aid,  in  defaalt 


DBYISE. 


FAILURB  OF  CONSIDBBATION.  856 


of  iMue,  to  her  iwphew  P.  H.  in  fee :  and, 
by  a  retidnary  olanse,  the  teetatrix  gave 
"  all  the  residae  and  remainder  of  her  estate 
mnd  effectfly  whatsoever  and  wheresoever,  not 
thereinbefore  disposed  of/'  nnto  her  said 
niece  B.,  her  heirs  and  assipis,  for  erer.  E. 
dlAd  without  issne,  having  sarrived  the  tes- 
tatrix, and  having  by  lease  and  release  eon- 
Teyed  all  her  estate  to  J.,  in  fee:— -Held, 
that  the  reversion  in  fee^  undisposed  of  by 
the  former  part  of  the  will,  passed  to  E.  by 
the  residuary  devise ;  and  that,  the  life  estate 
nod  the  reversion  having  both  become  vested 
by  the  conveyance  in  J.,  the  contingent  re- 
mainder of  P.  H.  was  destroyed  by  the 
merger  thus  occasioned.    Egtrion  ▼.  JTm- 

DIRECTORS. 
jSm  Cost-book  Hzvb. 

DISCOVERY. 

iS^DoWSB. 

DISTRESS. 
As  Labblobd  ahd  Tssaht,  1,  S^  4.    Tbbs* 

PASS. 

DISTURBAKCE. 
jSBm  Evzonos. 

DOWER. 

iMpeetum  of  deecK. 

A  demandant  in  dower  is  not  entitled  to  in- 
spection of  the  deed  under  which  the  pro- 
perty out  of  which  she  claims  to  be  endowed 
was  conveyed  away  by  her  husband,  as 
against  a  bonA  fide  purchaser  for  value, 
without  notice  of  the  marriage, — ^the  balance 
of  anthorities  being  assumed  to  be  in  favour 
of  the  position  that  a  bill  for  diicovery 
could  not  be  sustained  in  such  a  case. 
Qomm^  dem.,  Parrott,  ten.,  47 

BASEMENT. 
SmWay. 

EFFECTS. 
Set  iMBvnAMCu,  S. 

EJECTMEET. 

Bigkt  to  h€gki. 

In  ^eetment  by  heir  against  devisee,  the  heir- 
ship being  admitted,  the  defendant  is  enti- 
tled to  begin.    Sutton  v.  Sadior,  87 

J^sef  ofjmdgmmi  in,  Wiiee  tUliAU  Plell  e. 
76,^iSRM  Psiiom,  S. 


ENCLOSURE  ACT. 
Set  TiTu  Rbht  CHABas. 

EQUITABLE  DEFENCE. 
;S<M  Bill  or  Excbabqb,  2.    PLBAona. 

EVICTION. 

Wkat  aiHounta  to. 

By  a  deed  of  settlement  made  by  the  defendant 
in  1842,  under  a  power  contained  in  his 
father's  will,  a  term  of  1000  years  in  certain 
esUtes  was  limited  to  Teed  and  White,  in 
trust,  by  mortgage,  sale,  or  otherwise,  to 
raise  a  sum  not  exceeding  10,0002.  for  pay- 
ment of  the  defendant's  debts ;  and  in  1843 
the  trustees  assigned  the  term  by  way  of 
mortgage  to  A.  and  B.,  the  defendant  being 
a  party  to  the  deed,  covenanting  for  pay- 
ment of  the  principal  and  interest,  and  also 
for  title  in  the  trustees,  and  for  quiet  epjoy- 
ment  by  the  mortgagees  in  ease  of  defimlt. 
This  assignment  contained  a  power  to  the 
defendant  to  lease,  hjf  amd  tncA  the  ootuent 
and  mpprobation  of  the  mortgageee,  ikeir  Imre^ 
Ac  In  1846,  the  defendant,  without  having 
obtained  the  consent  of  the  mortgagees, 
granted  a  lease  of  part  of  the  lands  to  the 
plaintiff,  with  a  covenant  for  quiet  enjoyment 
during  the  term,  '<  without  the  let,  suit, 
teonble,  denial,  eviction,  noletfalton,  or 
dietmrhetnoe  of  the  lessor,  his  heirs  or  assigns, 
or  any  person  or  persons  claiming  or  deriv- 
ing, or  to  daim  or  derive,  by,  from,  or  under 
him,  them,  or  any  of  them."  The  plaintiff 
in  1851  received  a  notice  from  the  surviv- 
ing mortgagee,  informing  him  of  the  mort- 
gage, and  that  the  principal  and  interest 
were  unpaid  and  in  arrear,  and  requiring 
the  plaintiff  to  pay  rent  to  him.  Having 
consulted  his  attorney,  and  finding  that  he 
could  not  successAiUy  resist  the  claim  of  tha 
mortgagee,  the  plaintiff  consented  to  giva 
up  possession  of  the  land  to  him,  and  the 
mortgagee  entered  and  took  posseBsion,-^ 
paying  the  plaintiff  75/.  as  a  compensation 
for  certain  improvements.  Upon  a  case 
stated  for  the  opinion  of  the  court : — ^Hdd, 
that  the  plaintiff  was  entitled  to  maintain 
an  action  upon  the  covenant  for  quiet  epjoy- 
ment, — the  facts  showing  an  eviction,  or,  at 
all  events,  a  molestation  and  disturbance  of 
the  plidntiff,  by  one  claiming  title  by,  from, 
or  under  the  defendant  CarpenUr  v.  Pur- 
her,  206 

EXECUTION. 
DieehoTfe  fr^mi-^See  BABKBVPt.    Pbmohbb. 

EXECUTORS   AND   ADMINISTRATORS. 

Liabilitjf  on  eoalraett  of  iMr  teetator  or  tafte* 
inte^^See  Jom  Stock  Bank,  2. 


FINALITT. 


OUABAMTBB. 


FAILUBB  09  C0K8IDBRATI0H 
Sm  Pbihoipal  Ajm  Aabst. 

FUTALITT. 
8m  AxMnmAMmn,  & 

FOBBXAEAKCE. 
Sm  Bill  or  BxoHAxas,  1. 

FO&BIQN  JUDGMENT. 

Aaitm  on. 

Tb«  4S  O.  8,  0.  M  (Iriih),  •.  8,  jnorMtd  tUt, 
wktD0T«r  H  appMurad  to  the  oofnrt  ost  of 
wbioh  the  p?oceM  iMsed  that  aU  d«e  dUi- 
fanoe  had  been  aied  to  have  the  proeaei  per- 
■onally  leired,  yei  thal^  under  the  epeeiil 
eiromnitanoei,  appearing  to  the  eoni  by 
afldariti  it  wai  impofrible  to  pgoenge  per- 
•onal  aerrioe,  it  ihenld  be  lanpfU  t»  ihe 
•onrt  to  rabetitnle  raeh  other  kind  ef  aer- 
vlee  as  to  them  ehoold  leem  lit. 

The  8th  leotlon  of  the  18  A  U  Yiot  e.  18 
(Iriah),  in  the  oaae  ef  oorporatlouy  proviioB 
Ibr  lerFioe  upon  eerpoiate  bodiei  hftvimg  a 
known  and  reaponiiMe  oAeer  or  agents  by 
aening  aaoh  agents  and  antiioiiiea  the  plain- 
tiir,  in  defiudt  of  appearanoe  by  the  deAnid- 
antfly  npon  aiidaTit  of  eiieh  aarriioe^  and  of 
the  pnblieation  of  a  notice  of  the  iatning  of 
the  writ  in  the  DnbUn  eaietle  and  in  n  looal ! 
newspaper,  to  enter  an  appearanee  and  pro- 
Med.  And  the  9th  aeetion  enaUea  the  oonrt 
m  a  lodge,  where  it  is  made  to  appear  that, 
the  defendant  baa  not  been  petsonaUy  sartedy 
end  that  dae  and  proper  means  were  used  to 
aarre  the  writ,  "or  that  soeh  defendant 
leaides  eat  of  the  jnrisdietion  of  the  eoart» 
and  can  be  properly  served  throngh  or  i^on 
any  agenti  or  has  rsmoTod  to  nvoid  serrioe, 
er  on  any  ether  good  and  snflieient  grmuds," 
to  anthoriae  loeh  snbstitation  of  serrioe- 
through  the  post-offlce,  or  in  sooh  manner 
as  to  them  or  him  shall  seem  flt. 

A  writ  of  smnmons  issued  ont  of  the  Oonrt 
«f  Qveen's  Benoh  in  Ireland,  after  the  pass- 
ing of  the  last-mentioned  ao^  agidnsi  an  in- 
eorporatsd  joint  stook  company  regisfesred 
and  carrying  on  bnsinees  in  London,  and  also 
carrying  on  business  by  one  B.,  an  agent,  in 
Dnblla,  was,  under  an  order  of  the  eoort  for 
■nbstitated  serrice,  serred  by  deliTering  a 
•opy,  with  a  eopy  of  the  order,  to  the  Bablin 
ngent,  B.,  and  by  sending  similar  copies  by 
post^  addressed  to  the  company's  agent  at 
their  oflice  in  London.  An  appearance  was 
afterwards,  by  Itmrt  of  the  oonrt,  entered 
npon  mob  serrioe,  and  judgment  signed 
against  the  company : — 

Held,— affirming  the  judgment  of  the  Court 
«r  OoMMenPlsa^^that  an  action  might  be 
maintained  upon  such  judgment  in  the  oonita 
of  this  eountiy ;  there  being  nothing  to  show 
that  U  was  oontraiy  to  natural  justice^  or 


pronoQBced 

TU  Pro/9mamal  1^9 


itr 


FOBFBITUES. 
Vloauyfdb 


assignee  of  the  rerersion 

of  a  forfbitnre  arising  ont  of  a 

coTonant  to  complete  the 

(in  carcase)  wiUiin 

baring  been  incurred  bctfbire  tha 

to  him  f     jgawiirtl  r.  Hiirrniy, 


ofa 


879 


8.  A  lease  was  granted  ofa  pieoe  of 
two  messuages  thereon  in  ooune  «f  < 
with  a  coTenant  by  the  leasee  to 
the  messuages  wl^in  two  months, 
to  keep  "libs  aaid  neasuagw  ar 
and  premises  in  repair  during  the 
with  a  proriso  for  forMtare  for  breach  ef 
any  of  the  coTenants.  The  premises  aersr 
were  Anished,  and  were  maeb  dBapidatad : — 
Held,  that  a  forfeiture  was  ineurred  by  ths 
breach  of  the  corenant  to  rq>air,  in  rsepaet 
of  which  forfeiture  the  assignee  of  the  xerw- 
sion  might  sue.    Jgaarlf  t.  Fjism^       888 

And  M9  Lbam. 

FBAUDULBET  ASSiaKMBNT. 
iShe  Bbul  ov  Bauu 

FBBB  FBQM  AYBBAGX. 
fo  |jninujic%  8. 

anABAEXEB. 


1.   ?.,  D.,  and  G.  had  sereraQy 
moneys  to  one  F.  on  mortgage  of 
sererel  parcels  of  land,  and  had  avfuiaQy 
brought  actions  agafaket  F.    For  patti^ea 
end  to  the  actions,  and  seeming  ttMoe  eevcnl 
debts,  an  indenture  was  prepared  aad  exe- 
cuted, to  which  F.  was  a  pai^  of  thelrst 
part,  P.  of  the  second,  D.  of  the  third,  G.  ef 
the  fourth,  and  certain  other  persons  ef  tbs 
fifth  part   By  this  iadentare^  F.  eoTenaated 
to  complete  certain  buildings  on  the  mortgag- 
ed premises  reepeotiToly,  according  to  csrtaia 
plans,  and  P.,  D.,  and  G.  coTenaated  to  ad- 
ranee  him  a  osrtain  sum  daring  the  progicss 
of  the  works.  The  defendants  thereupon  gave 
P.,  D.,  aad  G.  a  guarantee,  stating,  that,  in 
consideration  of  the  anraagemaats  ealand 
into  by  them,  and  their  eareaaatiag  to  ad- 
ranee  the  moneys  meatioBad  to  F.  ftr  ths 
purpose  af  enabling  him  to  ooaspletB  ihs 
bnUdings,  th^  guarantied  thai  F.  shseld 
perform  his  eorenants  with  them  in  ths  Is* 


the  defsadasta  not  to 


1891.  ^-Eii^ 


OUABANTEE. 


INSURANCE. 
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that  P.  alone  eonld  not  midntaui  an  action 
Al^inat  the  defendants  upon  the  guarantee, 
the  intereot  of  the  three  therein  being  joint» 
mod  not  eeveraL    J*ugh  ▼.  String/Uld,         2 

Oontirueiion  of. 

Xm  OmtHmnng  guaranteeJ] — ^The  deftndant  ad- 
dressed the  following  letten  to  the  plain- 
iaSi — ««Feb.  13, 1851.  I  am  Mrs.  J.'s  exe- 
tsuUnr,  and  will  pay  jov  anything  jon  may 
be  pleased  to  adranoe  Mr.  T.  A.,  fh>m  the 
first  money  I  reoeire  on  his  aoooont"  ^  Feb. 
14,  1851.  If  you  adranoe  lOOt.  to  Mr.  T. 
▲.,  or  any  otiier  ram,  I  will  undertake  to 
pay  yt>a  from  tiio  llrst  money  I  hsve  on  his 
aecouBty  upon  katiuff  \i9  authority  n  to  do," 
The  pleintiir  haring  adranoed  T.  A.  SO/.,  he 
addressed  to  die  defendant  an  anthority,  as 
foBows :— «  Jan.  21, 1852.  Plsase  pay  Mrs. 
H.  the  snm  of  20(.  by  four  instalments, 
namel J,  bl,  each  qnaiier,  from  my  estate, 
eommenelng  from  the  tiik  of  September, 
185Sy  until  September,  1853:  and,  should 
say  money  be  owing  by  me  to  her  after  that 
tfane,  please  to  pay  same  as  abore :" — Held, 
— dabHante  Williams,  J.,— that  this  was  a 
soffioieat  authority  to  the  defendant  to  pay 
the  plaintiff  ftirther  advances  beyond  the 
202!.     Horlor  r.  Carpenter,  172 

8.  After  -rerdiot,  the  defendant's  oounsel  in- 
sisted that  the  guarantee  was  not  a  con- 
tinuing guarantee : — Hold,  that  he  was  pre- 
cluded from  urging  that  point,  on  a  motion 
Ibr  a  new  trial.  /ti. 

i.  In  oensideratioB  thai  the  plainttfT  would 
adraaee  12001.  to  a  third  person  upon  mort- 
gage ef  certain  leasehold  premises,  the  de- 
IbndaaCs  promised,  that,  if  alter  any  salt  of 
ths  said  piesrises   duly  made   under  the 
power  ef  sale  to  be  oootained  In  the  mort- 
gage deed,  the  pnrehsse-money  should  sot 
\m  ■ofloisBi  to  satlsiy  the  principal  ram, 
«id  an  intnsct,  costs,  charges,  and  oz- 
'  psMes  wfaiA  might  be  then  due  to  isspect 
«r  tlM  mortgage,  they  would  immediately 
tint  Salter  aske  good  aad  pi^  to  the  plain- 
tiff such  deieleaey,  whether  the  saau  diould 
1m  oecseioaed  by  any  deftct  In  the  tiklo  to 
the  premises  or  otherwise  howsosrer.    The 
pnsdset,  hsrlag  been  put  up  to  snetion 
undor  the  power  of  sale,  weis  knodced  down 
to  one  W.  for  •50i.,  ssd  W.  paid  a  deposit 
of  lOOi.,  and  signed  the  usaal  contract:  hut 
he  aflsiwatds  dedlluod  to  ceoaplste  the  pur- 
ehaee,  on  the  groaad  of  the  Tsndoi^s  inshi- 
Uty  to  prodttoe  ceitala  receipts  for  ground 
lent;  and  the  plaintiff  brought  aa  action 
•gainst  him  to  reooTsr  dasMges  for  his 
sDeged  breaoh  of  eoBtnwt,  which  actioa  was 
ttm  pending  »^Hetd,  that,  nndcr  these  efr- 
sosMtanoes,  a  ooucunsnt  asUca  against  die 
'  defendants  upon  their  guarantee  was  prsnm- 
tere,— the  word  »sale^  ia  that  instrasMnt 
seining  a  sale  oomploted,  so  that  the  dafl- 
•iucy  which  was  to  be  made  good  by  the 
VOL.  m.  H.  8.-82 


defendants  could  be  asoertuned.    Moor  r. 
Bobertt,  830 

HUSBAND  AND  WIPE. 

LMiiiif  of  MuBbmrnd  /or  NooMtariM  wpplied 

to  the  Wi/o. 

1.  ifoMf  Unt.] — ^A  husband  is  not  liable  for 
fltoMf  ImI  to  his  wife,  though  it  be  after- 
applied  by  her  in  procuring  neoessaries,  for 
the  ssp^y  of  whieh  he  nould  have  been  lia- 
Uo.    Kmxr.MutkeU,  834 

2.  A.  lent  B.'s  wife  59L  for  the  purpose  of 
enabling  her  to  pay  debts  aad  to  provide 
herself  a  paassge  to  the  Cape  of  Good  Hope, 
wMthsr  she  was  going  to  join  her  husband, 
at  his  direction;  aad  she  so  applied  iti-^ 
Held,  that  A.  could  not  leoercr  any  part  of 
the  amount  fron  B.  /ii. 

IKCHOATB  6CHBMB. 
Sm  Cost-Book  Mnrx. 

INSPECTION  OF  DOCUMENTS. 
Whorw  allmeodm 

1.  Inspection,  under  the  14  A  15  Viet  c.  f  0, 
s.  6,  can  only  be  had  in  a  case  where  a  dis- 
oorery  could  have  been  obtained  by  filing  a 
bill  in  equity.   (7omm,  dem.,  Parrott,  ten.,  47 

2.  A  demandant  in  dower  is  not  entitled  to  in- 
spection of  the  deed  under  which  the  pro- 
perty out  of  which  he  claims  to  be  endowed 
was  conreyed  away  by  her  husband,  as 
against  a  bont  fide  purchaser  for  yalne, 
without  notice  of  the  marriage, — the  balance 
of  authorities  being  assumed  to  be  in  fii^TOUC 
of  the  position  that  a  bill  for  discorery 
could  not  be  sustained  in  rach  a  case.       Id, 

IN8URANCB. 

thfntratt  oj% 

1.  A.  eflbeted  a  poU«y  ^<upsn  and  for  twenty 
jean'  eeatisuaaoe  of  tiie  lifo  of  himsdf," 
with  tlie  Aoenmnlatiyo  Life  Bund  and  Gene- 
ral AesuiSBoe  Company.  By  ik»  terms  of 
the  policy  it  waf  prorided  that  <'  the  capital 
stock  and  other  securities,  Ainds,  and  pro- 
perty of  the  company  remaining  at  the  time 
of  any  claim  or  demand  unapplied  and  undis- 
posed of,  and  inapplicable  to  prior  claims  and 
demands  in  pursuance  of  the  prorisions  of 
the  deed  of  settlement,  shotld  aloae  be  liable 
to  answer  and  make  good  all  daims  aad  de- 
mands upon  the  said  oompasy,  or  otherwise, 
under  or  by  rirtue  of  that  policy ;"  sad  that 
BO  direetor,  otioer,  or  shareholder  riiould  be 
indlTidnally  or  pertoaaUy  liable,  Ac  The 
deed  of  settlement  entitled  policy-holders 
to  participate  ia  profits  \  aad  also  contained 
prorisions  enabling  tiie  directors  in  certain 
errats  to  diseolTe  the  company.  The  di- 
rectors  haring, — ^not  in  strict  accordance 
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wlUi  their  powin  to  diiMlT«  tlie  eompMiji — 
tnuiifeiTwl  its  ftindi  and  property  to  Hioihor 
oompany,  who  wort  to  take  their  liabilitief, 
A.  broaght  aa  aotion  against  the  eompaay 
(his  assurerB),  ohargiag  them  with  harinf 
wrongfUl7  aUened  and  translbRod  Uiair  pro- 
perty, and  eeased  to  cany  on  hnsiness,  where- 
by he  lost  the  mon^s  and  profits  he  would 
otherwise  have  auide  from  the  eontinnanee 
•f  the  oontnet:— Held, — Ant»  that  there 
was  BO  implied  oontraet  on  the  part  of  the 
eompany  to  oontlnne  to  oarry  on  the  bnsi- 
ness,  secondly,  thal^  if  there  wer>^  there 
was  no  OTidenoe  of  any  breaeh  of  i^  inas- 
maeh  as  if  the  transfer  was  properly  made, 
there  was  no  canse  of  aetion,  and,  if  not 
warranted  by  the  deed  of  settlement  it  was 
wltil  Tins,  and  Toid»*thirdly,  that  the 
plaintifr  had  oommeneed  his  action  before  he 
had  sustained  any  ii^uy.  King  y.  Tk*  ile- 
9mmuiaitm  iAft  Fumd  amd  Q^mtrvl  Attmr^ 
(7o8ijHmy,  161 

ToUU 


Si  On  ''^oeds."] — Am  insnranee  was  eAolsd 
for  "2401.,  on  goods  so  ralne^  agmmat  tefol 
lost  omijf,"  The  pirtiey  oontaiiied  the  asnal 
flMmorandom  against  partiealar  aTorage 
nnder  3  or  6  per  eent  The  goods  thns  in- 
rared  oonslsted  of  property  of  Tarious  de- 
seriptions  in  separate  eases  and  paekages, 
some  of  whieh  were  by  a  peril  Insured 
against  totally  lost,  and  others  eared: — 
Held,  on  the  authority  of  Dmff  r.  Jfach«m, 
aate^  p.  10,— that  the  assured  was  entitled 
to  leooTor  in  respeot  of  the  packages  so 
totally  lost     ITitttoMa  ▼.  H^da,  SO 

S.  ^'MoBUr^B  f/eef^"  /rm  of  ac«x^.]->An 
Insurance  was  effected  on  "  sMsfer't  MffrntU, 
rnlMi^BltlOQL,/rm/r9miMmmrttg9.''  Some 
of  the  articles  thus  insured  were  totally  lost 
by  the  perils  insured  agalnst»  but  others  were 
saved : — Held,  distinguishing  the  case  from 
BaUi  T.  /otMoa,  6  Bills  A  B.  423,— that  the 
assured  was  entitled  to  lecoTer  in  respect  of 
the  goods  which  had  been  so  totally  lost; 
the  word  "effects"  being  obrlously  employ- 
ed to  save  the  enumeration  of  the  different 
articles  of  which  the  sul^eci-matter  of  In- 
surance consisted.    Dt^  r,  MttekmmU,     10 

Aetion/or  mtgli$tmm  tn  ^•cf»Nf,-*jSB«  Puvoi- 

VAL  AMD  A«UT. 

i.  OonHrwiiom  o/  poiiejf,] — Upon  effecting  a 
policy  on  his  lifi^  in  February,  1855,  the 
proposed  assured  signed  a  declaration,  as 
the  basis  of  tiie  insurance,  staling  '<  that  his 
age  did  not  exceed  twenty-nine  years ;  that 
he  had  had  the  small-pox  or  cow-pox  |  that 
he  had  not  had  certain  specified  diseases; 
that  no  proposal  to  Insure  his  life  had  been 
declined  at  any  oflice;  thai  he  was  then  In 
good  health,  and  did  ordinarily  eiOoy  good 
health ;  and  that  Ac  wa§  nol  awmrt  qf  ««f 


ditorder  or  circmmttat 

ku  {(/V,  or  to  remdtr  as»  imomrmmoo  ••  hao  Uf§ 

thing  stated  in  answer  to  **Ttti^  gnesticna 
which  preceded  the  doclantioi&  might  he  m 
considered." 

In  an  action  upon  the  p<d&qr,  bj  the  admin- 
istrator of  the  assured,  it  appeared,  thait  ^ 
1853  and  1854»  the  deceesed  had  had  two  a»- 
Tcre  bilious  attacks.  A 
had  attended  him  on  those 
that  there  was  nothing  In  the 
which  tended  to  shorten  his  lUb  or  to 
it  less  insurable,  and  that  his  state  of  heaMh 
after  them  was  as  good  as  erer.  Two 
medical  men, — one  of  whom  had  seen 
on  the  last  occasion,  stated,  th«t  »  ^^^ 
Judgment  those  illniimes  did  tead  to 
his  life  and  to  render  him  ineUglbla  for 
suranee;  but  It  did  not  appear  that 
opinions  had  oTcr  been  commuBloatod  to  the 
assured.  The  Judge  told  the  Jury,  tka^  "  if 
the  assured  honestly  bcUered  at  the  time  he 
made  the  dedaration,  that  the  bHlova  attarks 
had  no  effect  upon  his  health,  aad  did  Ml 
tend  to  shorten  his  life  or  to  lender  an  in- 
surance upon  It  more  than  usually  hasard- 
ous,  the  fact  that  he  was  aware  thaA  be  had 
had  those  attaclcs,  oren  thougb  (without  his 
knowledge)  th^  had  such  a  tendency,  would 
not  defeat  the  policy:"— Held,  that  thm  di- 
rection  was  correct  Jomot  t.  Tkm 
ctol  liMiir«nc«  Cbeipnay, 

5.  PoysMol  of  fromiwm  o^Ur  IJU  dmgo 
hjf  tie  tomditiom,  mmd  ofUr  th*  dtuik  ^  ds 
p«rfy  iMMrcd.]— A  policy  was  eflbotod.  In 
the  usual  form,  on  the  life  of  A.,  In 
atlon  of  the  payment  of  certain  annual 
miums  on  the  13th  of  October  In  each  ywTf 
— ^with  a  conditioa  that  the  policy  should  he 
▼old,  amongst  other  groundi,  "  If  the  pre- 
miums were  not  paid  within  ikir^  dmgo  afkr 
they  should  respectlTely  become  due;  hut 
that  the  policy  might  be  rerlTod  wUhin 
three  calendar  months,  on  satlafectoiy  precf 
of  the  health  of  the  party  on  whose  life  the 
insurance  was  made»"  and  paymenief  n  car- 
tain  inc.    An  annual  pfiium  hoommm  dot 
on  tU  IZA  of  Oetoicr,  1355.     The  litf% 
d«gf/o  allowed  by  the  eondiHen  fcr  pigment 
ef  the  premium  oacfiirod  en  tftc  Ucik «/  S*- 
tmbor^^-omwkiokdti^A.diod.  On  the  14lh 
of  Korember,  the  plaintiff  (fer  wheae  ben»> 
fit  the  policy  was  effected)  sent  the  eompaqy 
a  check  for  the  preaslum,  for  iMeh  th^  cu 
the  following  day  obtained  the  each,  gifiag 
a  receipt  as  for  **  tU  fromimm/or  tho  w— el 
^  tko  policy  to  OotoUr  130,  1850^  weia- 
s<«s/'— both  parties  being  igaoiani  thai  A. 
was  then  dead:— Held,  that  the  paym«t 
did  not  under  the  dreumstai 
the  policy.    PrUekmrd  ▼.    TU 


INSURANCE. 
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••  And  9€wM€,  UiAty  the  oontnei  being  for 
par7m«iii  of  the  sum  ininred  on  tho  /ndir* 
•rent  of  tiM  doatfi  of  A.,  »  paymont  of  tho 
pnmivm  within  the  thirtjf  day,  Imt  «|/W 
A,*9  dMlAy  would  not  bo  m  pAymont  within 
tho  oondition.  PriUhard  r.  The  Merehamfe 
«iMi  3VMltMBaii't  ifiifiM{  X(/«  AtmriMio*  <Sb» 

mVOICB  PBICB. 
See  Damaaks. 

XBI8H  JUDGMENT. 
Sf  FoBBitts  JmxiMaiT. 

IBRBGULARITT. 
Woihw  <{/>— A*  PBOoaDUBB. 

JBBSIT. 
Arv»M  </jiroetM  «^ — ^Am  Psoeisinui*  1. 

JOINT  AND  BXnniAL  INTBBB8T. 

S—  COTIVAVT. 

JOINT  STOCK  BANK. 

Jhrawtfion  lyatiwl  iS%ar»iMi«rt  unilflr  7^8 
Ftef.  e.  lis,  1. 13. 

!•  A  fhanholdor  whoM  namo  If  proptrlj  In- 
iortod  in  tho  iMt-doliTatod  monorial,  ro- 
■uinf  Unblo  to  osooatioB  nndor  tho  18th 
weUon  of  tho  7  A  8  Viet  o.  118»  olthongh 
ho  hoi  •abtoqnontiy  bonft  Ada  tnuufttrod 
hio  ihorao,  mad  tho  tnnote-dood  hoi  boon 
da|y  oxeonted  by  tho  tnaifoifooy  and  i^gii- 
ttiod  nndor  i.  28.    IVyv.  J^uMtO;  666 

%  Liahilit^  of  ogefeolort.]— Tho  osoenton  of 
oao  whoM  namo  hai  ilnoo  hii  dieiaie  boon 
inaortod  in  tho  laat-flilod  momorial  or  roton 
(oBdor  tho  7  A  8  Viet  a.  118, 1. 16),  aro  not 
liaUo  to  osoontioA  on  a  jadgmoai  agalnit 
tho  oompany,  althovg h  tho  toitator  wai  pro- 
poily  fotimod  ai  a  iharoholdor  la  prsriona 
SBOBOriali.    Potwf  ▼.  ^olltr,  646 

JOINT  STOCK  COMPANY. 
8m  Ooav-BooK  Mnra. 

1.  A  dopartaro  from  tho  formaUtiM  roqnlrod 
hj  tho  dood  of  MttlomeBt  of  a  Joint  itook 
oonpany  dooi  not  aAot  tho  ralldity  of  a 
eontraot  wador  iti  oobubob  moL  A$ar  ▼. 
Thm  AAmmm  Ufa  AmmmiM  Sh0i^,    785 

S.  It  If  BO  doftttco,  thorofor^  to  an  action 
againat  a  joint  itook  oompaay  npoa  a  do- 
bontnro  loalod  with  thoir  oommon  foal,  that 
tho  borrowing  of  tho  monoy  thonby  ioennd 
wai  not  faaetloBod  by  a  looolvtion  of  an 
oztraordlnary  genoral  BMOttng  of  tho  fhara- 
holdon,  parraant  to  tho  proTlflonf  of  thoIr 
dood  of  aetttomoBt  Id, 

8.  BythoUthdaofOofthodoodoffottlomont 
of  a  jolat  ftoek  oonpany.  It  waa  proridod 


that  it  ihonld  bo  oompetent  for  any  oxtra* 
ordinary  genoral  mooting,  and  no  other,  by 
a  minority  of  at  loait  two-thirdi  of  tho 
shaxeholderi,  by  any  reiolntion  to  increaio 
tho  eapital  itoek  of  the  eompany  by  oreating 
now  iharoi,  and  also  to  empower  tho  diroe* 
ton  to  borrow  money  on  mortgage  or  on 
snoh  other  loenritiei  ai  to  the  meeting  might 
seem  At  The  27th  daaio  prorided  that  it 
shonld  bo  lawftil  Ibr  tho  direeton  to  effect 
iniaranees  on  Utos  and  larriTonhipf,  to 
lell  ont  and  porehaio  rOTenioni  and  annni- 
tlof,  and  to  grant  endowmenti  for  children, 
and  generally  to  oflbct  all  inoh  other  ininr- 
anoM,  whether  life,  gnardlan,  gnarantoe^  or 
oihorwijo,  npon  tnoh  termi  and  conditionf 
and  in  inoh  manner  ac  the  directors  shonld 
think  proper.  Tim  28th  prorided  that  any 
poU^,  endowment,  grant  of  annuity,  9r 
otiUr  itutnmtni  required  in  any  of  the  trans- 
actions aforesaid,  shonld  be  i^ren  under  tho 
hands  of  not  less  than  fAres  of  the  directors, 
and  seolod  with  tho  oommon  seal  of  tho  so- 
^ii^.  And  the  86th  ptoridod  that  tho  dU 
rectors  shonld  hoTo  power,  with  the  conaont 
of  an  eztraordinary  general  mooting  in  tho 
manner  thoroinbeforo  provided,  to  borrow, 
on  mortgage  or  otherwise^  such  mon^s  aa 
th^  shonld  think  oxpediont:— Hold,  that 
tho  28th  daaso  applied  only  to  Instmmonta 
and  traasaeHoBf  ^uadem  generis  with  those 
montloned  In  the  27th,  and  not  to  doboBtnrss. 
A^MT  T.  TU  AAmmm  Lift  Arnmnmm  A»- 
ete^,  726 

4.  And  mm6Ic,— per  Willlaau,  J.,— that  a  Joint 
stock  company  cannot  by  its  dood  of  aottlo- 
motft  dodare  that  deeds  given  by  thom,-^ 
which,  under  tho  i4th  and  i6th  sections  of 
tho  7  A  BYlct  c  116,  aro  ralid  if  signed  by 
fwo  of  tho  directors,  shall  not  bo  Talid 
unloas  fignod  by  lAreCi  M 

JUDGMENT. 
SotittuHomof, 

1.  Tho  discharge  of  a  dofondaat  from  custody 
under  a  ca^  sa.  operates  in  law  as  an  abso- 
lute satlsfoctlon  of  tho  Judgment  CnltlMi'T. 
Xflmo^  796 

2.  .Aifry  o»  roll.]--Tho  defendant  being  In 
osocatloB  on  a  oil  aa.  at  tho  suit  of  tho 
plalntlfl;  tho  latter  consented  to  his  dia- 
chaigo  upon  tho  former  withdrawing  a  no- 
tice ho  had  giTon  to  dispute  a  flat  wbioh  had 
Ifiuod  against  him.  The  defendant  afror- 
waids  prooniod  the  flat  to  be  superseded. 
Tho  plaintiff  haTing  registered  tho  Judg- 
ment^— tho  court  made  absolute  a  nUo  to 
enter  latlsfootion  on  the  roU.  Id. 

LANDLOBD  AND  TENANT. 

1.  The  right  of  distress  Is  not  so  inseparable 
aa  incldnt  of  rent  seiTioe  ai  not  to  be  e** 
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p*U«  of  Uiog  pottpoMd.    OU—  T.  ^fm- 

Si  A.,  who  WM  tenant  of  a  hoiufl^  lot  oertsin 
xoomt  on  tbo  groand-floor  thoroof  to  B., 
■undor  a  writlon  afraomont^  for  ono  yoar, 
and  to  on  from  year  to  year,  rabjeet  to  a 
qnartor'i  notaee,  with  a  ftipnlation  that  no 
•otioi^  diatieii,  or  other  proeeeding  ihonld 

-  be  proieented  by  or  on  behalf  of  A.  in  re- 
apeot  of  the  rent,  nnleas  he  ihonld  have  pre- 
▼ioof ly  paid  the  rent  due  ttom  himself  to 
the  raperior  landlord,  and  shonld  have  pro- 
dneed  his  reoeipt  for  the  tame  to  B.  Upon 
B.'i  death,  C.  (her  dangfater  nd  ezeontiix) 
eontinned  to  ooenpy  the  premiBoa  for  some 
time  npon  the  fame  terma  ai  her  mother 
had  eoonpied  them,  and  ihe  afterwardi 
agreed  Terbally  with  A.  to  give  np  the 
rooma  on  the  groond-floor,  and  to  take  other 
Sooma  on  the  first  floor  in  Hen  of  them,  npon 
the  same  terms  as  to  rent  and  otherwise  i — 
Bald,  that,  by  the  oondition  in  the  original 
agreement,  A.'b  right  to  diatiain  was  post- 
poned nnUl  after  his  rent  had  ^een  paid; 
and  that  0.  was  therefore  entitled  to  main- 
tain trespass  against  a  broker  employed  by 
A.  to  distrain  without  hnving  prerionsly 
oomplied  with  that  oondition.  Id, 

t.  And,  held,  that  the  snbstitotion  of  the  rooms 
on  the  flrst  floor  for  those  on  the  ground- 

.  flooTy  was  not  an  alteration  by  parol  of  the 
terms  of  the  original  written  agreement,  but 
%  new  eontract.  Id, 

4.  A.  authorised  B.,  a  broker,  to  distrain  for  rent 
due  to  him  from  0.  B.,  baring  entered  for 
the  purpose  of  executing  the  warrant,  took 
*  away,  amongst  other  things,  eertain  books 
"  and  papers  (whioh  were  assumed  not  to  be 
flistrainable),  and  omitted  to  insert  them  in 
the  inrentory :— Held,  that  A.  was  liable, 
jointly  with  B.,  In  traspals.    QomnaiU  t. 

LEASE. 

1.  Premises  oonsisUng  of  a  wharf  sM  doek, 
'  dwelling-house,  wash-house,  and  eonit-yard, 
were  demised  «nd#r  «  lease  ostttalnlBrg  a 
eorenant  that  the  lessee,  bis  exeentors,  4to., 
should  not  erect  or  bnM  any  edlflee  or 
atnietnre  whatsoerer  on  Ae  wharf  and  dock, 
or  plaoe  goods  thei«on  abov«  a  eoiain 
height,  Ac,  *'nor  do  any  other  matter  or 
thing  of  any  nature  or  kind  wliiflh  might 
obstruct  the  riew  of  the  tiver  from  the 
White  Hart  pubUo-honse^  ev  tha*  lihanld 
grow  or  be  a  nuisance  or  annoyance  to  the 
occupier  thereof^"  nor  eany  on  A  certain 
trade  thereon,  "nor  maka  any  external 
alteration  whaterer  in  the  said  premises, 
nor  ai^  Internal  alterations  in  the  said 
dwelling-house  Ibat  may  lessen  the  ralne 
thereof,  without  the  consent  in  writing  of 


the  lessor  for  that  purpose ;"  with  a  prorise 
for  re-entry  for  a  breach: — ^Held,  that  tbif 
coFCoant  absolutely  prohibited  all  ^aO/ermd 
alteration  in  any  part  of  the  demised  pie> 
mises,  and  that  the  qualification  as  to  lai- 
sening  <<  the  ralue  thereof"  applied  only  te 
vafcmat  alterations  in  the  dweUim§  loww. 
Ptrry  T.  DavU,  tt\ 

Wai99t  o/  JVi/dhrre. 

2.  Mere  standing  by  and  Mains  ^^  !«■■** 
making  alterations  whioh  are  in  breaeh  of 
his  covenant  does  not  operate  as  a  waiw 
on  the  pflfi  of  the  lenor«    Pmhtg  ▼.  Daim, 

7« 

Lira  POLICt. 
ASM  ImvAUrct,  4|  ft,  «. 

LIMITATION  OF  ACTIONS. 
AehnowUdfpMtU  to  take  tk§  Com  ami  €/  At 


1.  The  defendant  being  called  upon  by  n  eveditor 
(the  holder  of  two  promissory  notea  for  510^ 
more  than  six  years  orerdae)  for  a  slato- 
ment  of  his  affairs,  made  out  an  aieeoant  ia 
wliich  the  notes  were  inserted  as  «  debt  ftr 
which  he  was  lisSble  r^Hetd,  n  eaflieisnt  ac- 
knowledgment wHfcin  the  9  e.  <!»  Ch  H  iL  % 
lo  take  the  ease  out  of  the  stetntavf 
tions.    BeHmee  Y.  MmetreU, 

t.  TotskemtsaaoMit  of  ibko  slaitkilaor 
tions,  Ih^  fbUowlngendorsemeiit  en  Iha  tack 
of  a  pimalssoiy  note  was  affmcd  la  eii- 
dsnce^— ''Thie  note  is  lenowea  by  As  to- 
signing  or  Ike  pitftiea,  thk  Tlh  af  Mipftb, 
ISftft,"  ftlowed  by  thdr  nspectivo 

it 


? 

U 

S.   Sfpmohnrt.'l'^ML    also,  ttiat,  tta  wbsb 

doemBsent  being  In  the  haMdwiilliig  ef  tbe 

dMmdiat,  Ids  fiam^  ^mlmm  ^  flte  ty  tw  a 

wftcis^  <»  slgnateitr  to  bifcfl  Mifc>         id, 

LOCAL  BNCL08UBB  ACT. 

Stt  TXTBX  BxiTT-CBlBln. 

LORDS'  ACfr. 
Sf  PnisoKsn. 

MASTER'S  EFFECTS. 

MEAStTRE  OF  DAMAGES. 
MEMl^^ANBA. 


Appointment  of  CressweH,  J.,  io  Hie  Civt  ff 
Probate  cad  IMvorce  Oenr^  ill 

AppdinlttMt  ef  Byiss,  J^  U  An  dmrnm 
Plemf,  4a 


MEMORANDA. 


NEGLIGENCE. 
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DmUi  of  Maale,  J.,  848 

Qfte^n't  CounatL 
^mphlett^    Bftialgotte,    Ftoming^    Ooldradd, 
Oreeno,  Bhapter,  Toller,  442 

MBBGBR. 
JSm  Dstibs. 

MBTBOPOLIS     LOCAL    MANACkBHENT 

ACT. 

ContinteHon  o/18  S  19  Viet,  e,  120. 

An  action  upon  »  oontnot  for  cleansing  the 
•treetfl  of  a  parish,  entered  into  by  the  tms- 
tees  under  a  local  aot»  is,  by  yirtne  of  the 
90th,  03d,  94th,  and  05th  sections  of  the 
Metropolitan  Local  Management  Ad^  18  A 
10  Vict,  c  120,  properly  bronght  against 
the  district  board  created  under  the  last- 
mentioned  act.  SumoU  y.  WhiUekapel 
Board  ^f  Workt,  674 

MIHE. 

LioM&y  o/  ZKredorf  e/  a  Oott-Bo^k  Mine, 
inhere  tke  Sekeme  prwm  afterlAw. 

Seren  indiridnals  associated  themaelTaa  toge- 
ther for  the  formation  and  working  of  a 
mine  open  the  eost-book  principle^  and 
issued  a  prospeotus  describing  the  eom- 
pany  as  baring  a  eapital  of  12,0001.,  in 
12,000  shares  of  II.  each,  to  be  |Mid  upon 
allotment;  and  setting  forth  the  usual  n* 
ports  of  the  mining  captain  that  the  mine 
was  in  ftill  operation,  and  stating  that  the 
money  was  to  be  paid  to  Messrs.  L.  A  Co., 
the  bankers  of  the  company.  The  plaintiff 
applied  for  and  obt^ned  an  allotmeni  of 
flf|y  shares,  and  paid  501.  to  K  A  Co.,  who 
gare  him  a  receipt  describing  that  sum  as 
baring  been  received  by  them  for  the  eosi* 
jNMjr.  The  plaintiff,  baring  afterwards  dis- 
oorered  that  not  more  than  1485  shares  had 
erer  been  subscribed  for  or  paid  upon, 
brought  an  action  against  the  direetors  to 
reeorer  back  his  deposit,  on  the  ground  of 
failure  of  consideration  :^Held, — afllrming 
the  judgment  of  the  Court  of  Common  Pleas^ 
— ^that  all  the  direetors  were  liable^  not- 
withstanding the  aeoount  at  the  bsmkers* 
was  kept  in  the  nmnee  o/JUe  of  tkem  only. 
Jokneon  r.  QoeUU,'  580 

MINING  COMPANT. 
Sm  Cosv-BooK  Mim. 

* 

MISBIBBCTION. 

I.  In  an  action  by  heir-at-law  against  derisee, 
—the  question  in  issue  being  as  to  the  capa- 
ei^  of  the  testator  to  make  a  will— the  Judge 
l»  his  summing-up  told  the  jury  "that  the 
Mr-«t4ftw  wpi  antitiod  to  reeorw  vnlwi » 


will  was  prored :  bat  that,  when  a  will  was 
produced,  and  the  execution  of  it  prored,  the 
law  presumed  sanity,  and  therefore  the  bur- 
then of  proof  was  shiited;  and  that  the  deri- 
see must  prerail,  unless  the  heir-at-law 
established  the  incompetency  of  the  testator ; 
and  that,  if  the  eridence  was  such  as  to 
make  it  a  measuring  cast,  and  leare  them 
in  doubt,  they  ought  to  find  for  the  defend- 
ant:"—Held,  a  niisdirection.  Sutton  r. 
Sadler,  87 

2.  Upon  a  question  between  heir  and  derisee 
as  to  the  competency  of  the  testator  at  the 
time  of  making  the  will,  a  witness  haring 
been  called  on  the  part  of  the  defendant  to 
prore  certain  statements  made  by  him  rela- 
tire  to  the  property  he  took  under  the  will 
of  his  father, — ^the  last-mentioned  will  was 
offered,  as  well  to  show  the  opinion  enter- 
tained of  him  by  his  father  as  to  competency 
to  manage  property,  as  to  show  that  the 
statements  so  prored  to  hare  been  made  by 
him  were  consistent  and  true.  Upon  an 
ol(Jeetion  taken  by  the  plaintiff's  counsel  to 
its  admissibility,  and  a  doubt  being  expressed 
by  the  learned  judge,  the  defendant's  counsel 
withdrew  the  doolUMnt^^Held,  that  the  cir- 
euastaaoe  of  the  judge,  in  his  summing  up, 
obserring  upon  the  ol^ection  and  the  non- 
produotion  of  that  will  as  affording  a  foir 
inferenoe  that  the  will  if  produced  would 
show  that  the  testator  (whose  will  was  In 
question)  well  knew  what  he  was  saying 
when  he  made  the  declarations  respecting 
it,  was  no  misdirection, — although  appa- 
lentiy  giring  eflhct  to  eridence  which  had 
been  ruled  to  be  inadmissible.  SuUon  r, 
Sadler,  90 

8.  Held  also^  that  it  was  no  misdirection  in 
point  of  law  to  tell  the  jury  that  they  might 
take  into  their  oonsideration  statements 
made  by  the  testator  as  to  the  dispositions 
contained  in  his  will,  and  which  in  fact  cor- 
responded therewith,  as  throwing  back  light 
on  the  period  at  which  the  will  was  executed 
(a  year  before),  and  as  affording  means  of 
inferring  what  was  the  state  of  his  compe- 
tency at  that  period.  Id, 

M0LB6TATI0N. 
See  Brionos. 

MONBT  LBNT. 
See  HvsBAim  axd  Wifx. 

MOBTGAGB. 

Apieftea  or  Dietarhamee  hjf  Mort^afee,'^Sm 

Btxotioii. 

NBGLIGBNCB. 

lAalUity  of  Agent  for,-^See  PuxoiPAL  AVt 

AoBirr,  2. 

AlHt  fSS  BAILWAt  COMPAVT. 
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NBW  TRIAL. 


PLEADING. 


NBW  TRIAL. 
Sxttuitet  Damagm^ 

Ih«  eovrt  nfiiaad  to  gnat  a  bow  trial  on  the 
groimd  that  tbe  damagM  wars  axoMiiTe, 
where  the  JQry  had  given  7501.  in  an  action 
for  defamatory  wordi  apoken  of  a  beneflced 
dergyman  to  hia  enrata.  HigktMif  ▼.  Tk* 
EaH  mnd  Commtmt  of  Harringiot^  143 

KUL  TIBL  AGARD. 
iSi*  Abbitbamsht,  1. 

PARTNERSHIP. 


What 


to. 


A.  and  B.,  who  had  eairied  on  hntineif  aa 
iron-masters,  being  nnabla  to  meet  their  en- 
gagements, assigned  all  their  plant  and 
eflbcts  to  fire  tmstees,  npon  trust,  amongst 
other  things,  to  carry  on  fA«  (hmnsm  nnder 
the  name  of  "  The  Stanton  Iron  Company," 
and,  oaf  o/  fA«  pro/it;  to  pay  interest  on 
eertain  mortgages,  Ac.,  and  to  "pay  and 
divide  the  net  ineome  of  the  bnsiness  re- 
maining after  answering  the  pnrpoMs  afore- 
said, onto  and  among  all  the  creditors  of 
A.  and  B.,  in  rateable  proportions  accord- 
ing to  the  amount  of  their  respeetaye 
debts,"— with  an  ultimate  trust  for  this 
deed,  and  thus  assented  to  the  business  hay- 
ing held  that  the  end%tor§  who  executed 
A.  and  B.  The  Court  of  Common  Pleas 
being  carried  on  for  their  benefit,  thereby 
became  liable  as  partmon  for  the  amount  of 
a  bill  of  exchange  accepted  in  the  name  of 
The  Stanton  Iron  Company,  in  respect  of  a 
debt  contracted  by  the  trustees  in  carrying 
on  the  trade  under  i^ — the  judges  of  the 
Exchequer  Chamber,  on  appeal,  were  equally 
diyided  in  opinion ;  Coleridge,  J.,  Eri^  J., 
and  Cromptoa,  J.,  agreeing  with  the  court 
below  that  the  deed  made  the  creditors  part- 
ners ;  Martin,  B.,  Bramwell,  B.,  and  Watson, 
B.,  holding  that  it  did  not  Hiokmam  y. 
Ootc,  623 

PLEADING. 

JM  ft«<  agard, — iSm  ABBlTBAimirT,  1. 

tfrnUMt  J>rfono9  under  17  ^  18  VieL  c  U5, 

•.8S. 

1  •  To  an  action  by  endorsees  against  the  drawers 
of  a  bill  of  exchange^  the  court  rsAised  to 
allow  the  defendants  to  plead,  by  way  of 
equitable  defence,  that  a  debt  was  due  to 
the  plaintiffs  from  a  public  company  which 
had  professed  to  assign  its  business  and  ob- 
ligations to  the  defendants,  that  the  bill  was 
afterwards  given  by  tiie  defendants  in  con- 
sideration of  that  debty  and  upon  the  sup- 
position that  the  assignment  was  legal  and 
▼alidy  whereas  it  proTod  to  be  Illegal  aiid| 


Toid, — ^the  proposed  plea  aflbrding  no  di- 
fence  to  the  action,  either  legnl  or  equita- 
ble. JBalfomr  r.  Tho  Stm  Firm  Lift 
ones  Oompanf, 

2.  An  equitable  defence  under  the  17  A  IS 
Vict  c  125,  s.  83,  is  admissible  only  when 
it  sets  up  matter  in  respect  of  which  a  eeart 
of  equity  would  haye  granted  reliaf 
ditionally.    Flighi  ▼.  Oray, 

8.  The  court  therefore  refcsed  to  allow  a  ds> 
fendant  to  plead  to  an  actioB  against  him  ai 
acceptor  of  a  bill  of  exchange^  thnft  the  bSl 
was  a  renewal  of  a  former  bill  which  ha^ 
been  accepted  upon  a  distinct  uadflrstandiBf 
that  it  was  to  be  renewed  fkom  Umn  to  timt 
until  the  defendant  should  be  of  nbility  te 
meet  it»  he  paying  In  the  mean  time  intcrcit 
at  10  per  eent,  that  the  defendant  had  alwayi 
performed  his  part  of  the  agrecaacnt,  bat 
that  the  plaintiff  had  refesed  to  renew  the 
bill  upon  application  for  that  purpose,  al- 
though he  w^  knew  that  the  defendant  was 
not  of  ability  to  pay  it.  M 

4.  In  an  action  upon  a  contract  for  the  sap- 
ply  of  a  certain  quanti^  of  coals  4nring  a 
period  of  six  months,  two  breacheo 
assigned, — first*  that  the  defendanta 
to  take  the  atipulated  quantity  of  coak,— 
secondly,  that  they  oautted  to  pay  for  thosi 
which  they  had  rsceiyed  in  the  manner  pro- 
yided  for  by  the  agreemanty  tU.,  by  bills  at 
three  months  from  the  1st  and  I4th  of  each 
month. 

The  defendants  haying  obtained  n  judgc'i 
order  allowing  them  to  add  two  pleasy  t»  the 
following  effbety— « 1.  On  oqwUakU  freaarfa, 
tha^  during  the  said  six  months,  n  dispafts 
arose  between  the  plalntiiT  and  the  defend- 
ants, and,  after  the  Isqpoa  of  the  aaid  six 
months,  it  was  agreed  that  such  dispute 
should  be  settled,  and  that  defendants  shcnld 
take  as  sMny  cargoes  as  ramained  untakea, 
and  that  plaintiff  should  allow  defendants 
for  any  quantity  of  small  eoala  in  such  ear- 
goes  exceeding  six  per  cent,  and  that  tkt 
agroameni  in  tki9  j^ea  tnentioned^  tkomld  he 
aecepied  to  9aii»/netiom  q^  tke  oind  hrtmek 
of  contract,  and  that  defendanta  were  always 
ready  and  willing  to  perform  the  aaid  agree- 
ment 8.  On  equitable  grounds^  tha^  after 
the  said  cargoes  in  the  second  breach  men- 
tioned were  supplied,  and  alter  the  braoohe^ 
accounts  were  had  and  stated^  and  in  audi 
accounting  a  sum  was  agreed  npon  as  the 
sum  to  be  paid  to  the  plaintiff  after  deduct- 
ing the  sums  due  from  the  plaintiff  to  the  de- 
fendants, and  that  plaintiff  should  take  bOls 
of  exchange  for  the  aoMMint  so  agreed  upo^ 
and  that  defendants  deliyered  bills  of  ax- 
change  and  paid  the  bills  so  giyen," — 

The  court*  on  motion,  yaried  the  ordsr,  hf 
allowing  the  defendants  ta  plead  the  fint 
of  the  two  pleas,  striking  out  <«eo  sfaflaift 
to  pbnd  MMlhar  plan  in  the 


PLEADING. 


PRIVILEGE  FROM  ARREST.  868 


tame  form  on  eqniteblo  gronndiy  omiUing 
tlw  allegaiioii  at  to  tk9  aee^Uinee  in  tafit- 
/aetitm,  and  directing  that  ih«  second  plea 
on  equitable  gronnds  ahonld  remain, — the 
plaintiff  to  be  at  liberty  to  reply  or  demur. 
JtmoMokm  T.  Ban$cm9,  779 

POLICE  COXFBT. 

FtiwiUge  of  WitnMa  or  Froneuior  from  At* 
rctf,— i8<M  WinniM. 

POST-TBRMINAL  BITTIKaS. 
iSRef  SiTTistts  nr  Bavo. 


POWBB  OF  LEASDfa. 
Sm  Stzotxos. 

PBBSGRIPTIVB  WAY. 
iSiM  Wat. 

PBESBNTMBNT. 
i9M  Cbxck. 

PRBSUMPTIOK. 

J.  That  an  instmment  ii  drawn  at  the  time  of 
iti  dtte.    XaiM  ▼.  Rand,  A42 

Of  a  Teatalof^t  Sanity, 

X  The  presnmption  that  everj  man  if  sane, 
until  the  contrary  ie  proved,  is  not  a  pre. 
sumption  of  law,  but  a  presumption  of  tket, 
or,  at  the  most,  a  mixed  presumption  of  law 
andfaet,    Sutton  ▼.  Sadler,  87 

PBIKCIPAL  AND  AGBKT. 

Bigktt  of  J^ent, 

tm  A.,  acting  for  B.,  a  foreign  principal,  but  in 
hit  own  name,  bought  of  C,  in  London,  a 
cargo  of  wheat  on  board  a  certain  vessel 
represented  to  be  on  its  way  from  Galats, 
payment  to  be  made  in  cash  on  delivery  of 
the  shipping  documents.  Having  paid  the 
price  at  the  request  of  his  principal,  A.  drew 
upon  him  for  the  amount^  and  the  bill  was 
duly  paid.  B.  afterwards  came  to  London, 
taw  the  contract,  and  ratified  all  thai  A,  had 
done.  It  turned  out  that  the  cargo  had 
been  fraudulently  disposed  of  by  the  captain 
prior  to  the  date  of  the  contract  of  sale  by 
C.  to  A. : — Held,  that  B.  could  not  maintain 
an  action  against  A.  to  reoover  back  the 
money  paid,  as  upon  a  failure  of  considera- 
tion ;  but  that  his  only  remedy, — ^whether  in 
his  own  name  or  in  that  of  A., — was  against 
Of  the  seller.    Biebour^  v.  Bruckner,      813 

Liability  of  Agent  for  Kegliycnce, 

Si  /»  effecting  Ineurance,] — ^A.,  a  merchant  at 
Seville,  wrote  to  B.,  his  iftnt  at  Liver- 


pool, desiring  him  to  insure  a  cargo  of 
fruit  to  that  place.  B.,  acting  boni  fid^ 
instructed  one  C,  a  person  who  had  occa- 
iionally  acted  as  A.'s  sgent  in  London, 
to  get  a  policy  effected  there.  C.  for  that 
purpose  employed  one  D.,  an  insurance- 
broker,  who  effected  the  policy  in  his 
own  name,  and  afterwards  received  the 
amount  of  a  loss  from  the  underwriters,  but 
retained  it,  claiming  a  lien  for  a  debt  due  to 
him  from  C.  in  respect  of  premiums  and  com- 
mission on  former  transactions.  In  an  action 
by  A.  against  B.  for  negligently  omitting  to 
effect  a  good  and  available  insurance  upon 
the  cargo,  and  neglecting  to  take  steps  to  get 
the  money,  and  for  mon^  had  and  received, 
the  Judge, — treating  it  as  immaterial  whe- 
ther the  letter  of  instructions  from  B.  to  C. 
had  been  shown  to  D.  or  not, — ruled  that  B. 
had  violated  his  duty  as  agent,  by  employing 
another  agent  in  London,  instead  of  effect- 
ing the  policy  himself,  and  that  he  was  re- 
sponsible for  the  whole  amount  received 
from  the  underwriters  by  D.: — Held,  that 
this  was  not  the  true  measure  of  damages ; 
for,  that,  if  B/s  letter  of  instructions  had 
been  shown  to  D.  at  the  time  he  was  em- 
ployed to  effect  the  policy,  he  cotfld  acquire 
no  lien  upon  the  proceeds  for  the  debt  due  to 
him  from  C,  and  his  unlawftil  detention  of 
the  money  ceald  not  give  A.  a  right  of  ac- 
tion against  B.  for  the  whole  amount  so 
received  by  D.,  though  B.  might  be  liable  for 
some  nominal  damages  in  respect  of  the 
breach  of  his  duty  as  agent;  and  therefore  , 
that  fact  ought  to  have  been  ascertained. 
Cahill  V.  Daweon,  106 

2.  But,  qwxre  whether  the  conduct  of  B.  did 
amount  to  a  breach  of  duty  ?  Id, 

PBISONER. 

Dieeharge  from  Execution, — See  BahkbvpT. 

Diecharge  of,  under  48  0,  3,  c.  128,  s.  1« 

1.  Where  an  application  for  the  discharge  of 
a  prisoner,  under  the  48  0.  3,  c.  123,  on  the 
ground  that  he  has  been  detained  in  execu- 
tion for  a  year  for  a  sum  under  202.,  is  made 
before  the  expiration  of  the  ten  days'  notice 
mentioned  in  the  129th  rule  of  Hilary,  1853, 
a  rule  nisi  only  can  be  granted.  Doye  v. 
Eley,  764 

2.  In  e/eefmenl.]— A  defendant  who  has  lain  in 
prison  in  execution  on  a  judgment  in  eject- 
ment for  more  than  twelve  months,  is  still 
entitled  to  be  discharged  on  motion,  under 
the  48  a.  3,  c.  123,  s.  1,  notwithstanding  the 
alteration  in  the  form  of  the  proceedings 
under  the  Common  Law  Procedure  AcV 
1852.    Humphreye  v.  Franke,  76ft 

pbivilegb  from  abbest. 

See  WrpiBis. 
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PROCEDURE. 


RAILWAY  COMPANY. 


PftOCEDURE. 

Under  the  (7ommon  Law  Proeedun  Act,  1854, 

«.  18. 

1.  A  writ  of  sommons  iasaed  Qnder  the  18th 
section  of  the  Comnon  Law  Proeednre  Aei, 
1852  (15  A  18  Vict  c.  76),  wm  serred  on 
the  17th  of  September  upon  s  British  sahjeot 
residing  out  of  the  Jarisdiotion  (at  Jersey) : 
on  the  27th  of  October,  the  plaintiff  obtained 
an  order  for  leare  to  proceed,  and  filed  a 
declaration  on  the  28th,  charging  the  defend- 
ant with  a  broach  of  promise  of  marriage ; 
but  the  aiBdarlt  upon  which  the  order  was 
obtained  was  not  so  ftamed  as  to  bring  the 
case  within  the  statute: — Semhle,  that  the 
propriety  of  the  order  might  be  impeached 
on  that  ground.    Bayn»  v.  Slaek,  363 

2  Bat.  held,  that,  in  order  to  take  advantage 
of  the  irregularitj,  it  was  incumbent  on  the 
defendant  to  apply  within  a  reasonable  time, 
according  to  the  exigency  of  the  135th  rule 
of  HUary,  1853 ;  and  that  the  irregularity 
was  waived  by  taldng  the  deolaratioa  out  of 
the  oAee.  Id, 

PB0CB8S. 
See  Pboosdubb.  ' 


PROSBCUTIOH. 
See  WinnBSB. 

PUBLIC  GOMPAKY. 
See  Cost-Book  Mnn. 

QUIET  BNJOTMENT. 
Se€  Evionos. 

RAILWAY  COMPANT. 

Action  againet/or  Negligenee  in  Arremgemenie 
at  the  Station, 

1.  On  the  platform  of  a  railway  station  there 
were  two  doors  in  close  proximity  to  each 
other,  the  one,  for  neoessary  purposes,  had 
painted  over  it  the  words,  "For  gentle- 
men," the  other  had  over  it  the  words, 
«  Lamp-room."  The  plaintiff,  having  occa- 
sion to  go  to  the  urinal,  inquired  of  a 
stranger  where  he  should  find  it,  and  having 
received  a  direotion,  by  mistake  opened 
the  door  of  the  'Mamp-room"  and  fell  down 
some  steps  and  was  injured.  In  an  action 
against  the  railway  company : — ^Held,  that, 
in  the  absenoe  of  evidence  that  the  place 
was  more  than  ordinarily  dangerous,  the 
judge  was  Justified  in  nonsuiting  the  plain- 
tifT,  on  the  ground  that  there  was  no  evidenet 
of  negligence  on  the  part  of  the  company. 
Toomey  v.  The  London,  Brighton,  and  South 
Ooaet  Railway  Company,  146 


S24 


Id, 


agaimet,  under  the  Sailmeig  Tr^k 
Aet, 


2.  Unequal  ehargte,'\ — ^A  railway  MHBpany  pes- 
sessed  of  a  line  from  fi.  to  C,  advertised  to 
oonvey  goods  from  A.  to  G.  (in  cofi^uMliao 
with  another  company)  at  th«  rate  of  5lf. 
per  ton,  provided  tkeg  were  eoueigned  ly 
and  to  their  own  agente  at  thoee  reepettim 
placee;  but,  if  consigned  to  any  one  ela% 
tiiey  charged  2«.  M.  per  ton  more : — Hdd, 
ground  for  an  injunction  under  the  Bail- 
way  Traffic  Act,  17  A  18  YieL  e.  31.  h 
re  Btutendale  and  the  North 
Company, 

3.  And  the  rule  was  made  absolute  uoith 
although  it  prayed  a  writ  enjoining  the 
pany  to  oharge  an  equal  rate  fer  the 
riage  from  A.  to  C,  and  the  writ 
as  from  B.  to  C.  only. 

4.  Semhle,  that  both  companies  ought  to  have 
been  brought  before  the  court  by  tbe  rule. 

Id. 

5.  A  ridlway  company  agreed  with  the  lessees 
of  certun  collieries  to  carry  their  eoals  at  a 
somewhat  lower  rate  of  tonnage  than  they 
carried  for  others,  in  consideratiott  ef  the 
owner  of  those  collieries  having  laid  out  a 
large  sum  in  .constructing  tram-waya  to 
nect  them  with  the  railway :  they  also 
a  ftirther  reduction,  under  tho  influcace  ef  a 
threat,  that,  unless  they  acceded  t»  the  tanss 
proposed  by  the  lessees,  the  owner  would 
construct  another  line  of  railway  direct  from 
the  collieries  to  the  place  of  sbipaMD^fBr 
the  use  of  his  tenants,  and  >o  wonld  direit 
frt>m  the  eompany  a  very  eonriderable  and 
essential  portion  of  their  traffic : — HeM,  thai 
neither  of  these  was  a  justifiahle  reaaen  lor 
the  "  undue  preferenoe"  thus  given.  In  te 
Harrie  and  the  Oockeruumth 
ton  Railway  Company, 

6.  The  eourt  reused  to  grant  a  mle  ftr  aa 
injunction  against  the  Eastern  Couatki 
Railway  Company,  under  the  Railway  Traf- 
fic Act,  1854,  to  compel  them  to  issae  aeasna 
tickets  between  Colchester  and  London  en 
the  same  terms  as  they  issued  them 
Harwich  and  London, — upon  a 
gestion  that  the  granting  the  latter  (thedla- 
tanee  being  considerably  greater)  at  a  much 
lower  rate  than  the  former,  was  an  nndDS 
and  unreasonable  preferenoe  of  the  inhabit- 
ants of  Harwich  over  those  of  Colehestv. 
/n  r#  Jonet  oful  the  Maetem  Ommtiee  Bmii^ 
wcqf  Company,  718 

Scire  Faeiae  againtt  a  JSmrehoidar  wrnier  the 
8^9  Ftel.  e.  16. 

7.  The  affidavits  upon  a  motion  for  n  ssira 
fheias  against  a  shareholder  ia  a  railway 
eompany  are  properly  intituled  in  the  eiigi- 
nal  aotion.  Edward*  v.  The  XUkemny  and 
Great  Southern  and  Wettem  Railway  Com' 
pany  {in  re  RoberU),  786/  In  re  OeU^    W 


BAILWAT  COMPANY. 


TTTHB  SENT^HABQE.    866 


8.  It  it  nol  neoesaaiy  that  the  tlBdaTito 
shoald  M  expma  termt  state  that  the  jodg- 
vent  remauiB  nnsatiified ;  it  U  enough  if 
that  fact  can  be  fairly  inferred  from  that 
irhieh  is  stated  and  net  oontradieled.  Ed- 
wartU  ▼.  The  KHktmny  and  Ortat  Southern 
and  Wettem  Railway  Gmpany,  In  re  Colh, 

787 
f  .  And  it  is  no  answer  to  the  application,  that 
the  works  hare  not  been  completed  within 
the  period  limited  by  the  special  act,  and 
that  therefore  the  powers  granted  to  the 
eompany  «for  making  the  railway,  or  other- 
wiee  in  relation  thereto,"  are  at  an  end.    Id. 

RECEIVER. 
See  ABBITBAMXIITy  5. 

KEQULJB  QENBRALBS. 
Appeule  wider  the  StainH  30  4»  31  Fiel  e.  iS. 

1.  It  is  ordered,  that,  in  eaees  of  appeal  to  a 
raperior  court  under  the  pfOTftlons  ef  the 
itatate  20  k  31  Viet  e.  43,  the  UtHtaxd  Uth 
rales  of  Hilary  Term,  1808,  so  Ikr  as  the 
same  are  applicable,  shall  be  obaerred.    141 

1.  And,  in  eases  where  the  appeal  ia  ie  be 
heard  before  a  Jndge  at  chambers,  the  appel- 
lant shall  obtain  an  appoiaitmeiit  for  raeh 
hearing,  and  shall  forthwith  giro  notice 
thereof  to  the  respondent,  and  shall,  fonr 
elear  days  before  the  day  appointed  for  the 
healing,  deliver  at  the  judgee*  ehambeci  a 
copy  of  the  appeaL  141 

Jkdarinff  on  Write  under  the  Bitte  of  Exehamge 

Act,  1855. 

t.  Wheieaf,  by  a  role  of  oonrt  of  Miohaelmaf 
Tern,  1865^  with  respeot  to  endorsements  on 
write  under  the  Bills  of  Exchange  Act,  1855, 
It  was,  amongst  other  things,  ordered  "that 
BO  other  claim  than  a  claim  on  a  bill  of 
tzohange  or  promissory  note  shonld  be  in- 
elnded  in  writs  under  the  Summary  Proce- 
dure on  Bills  of  Exchange  Aet»  1855 :"  And 
whereas  it  is  expedient  that  the  said  rule 
should  be  explained  and  amended:  It  la 
hereby  ordered,  that,  where  a  defendant  ob- 
tains leave  to  appear  according  to  the  said 
aot,  and  enters  [an]  appearanoe  to  any  mch 
writy  according  to  the  said  rule  of  Michael- 
mas Term,  1855,  the  plaintiff  may  include 
in  his  declaration,  together  with  a  count  on 
the  bill  of  exchange  or  promissory  note  (as 
the  case  may  be),  a  count  upon  the  consid- 
eration, if  any,  between  the  plaintiff  and 
dcfoadanty  and  deUrer  a  partioolar  of  de- 
nand  accordingly.    H.  1858.  820 

RBNT-OHABQl. 
See  Tmn  Rbht  CRARaal 

RENT-SERVICB. 
See  Lajtolobd  ahd  TsvaiTi  L 


REVERSION. 
Aettj^nee  o/g—See  Fobfutvis* 

BBVBRSION  IN  FBB. 
See  IXbyisb. 

RIGHT  TO  BEGIN. 

'In  ^lectaent  by  heir  against  devisee,  the  heir> 
ship  being  admitted,  the  defendant  is  entitled 
to  begin.    SuUon  v.  Sadler,  87 

RIGHT  OB  WAT. 
See  Wat. 

SALE. 

See  GUABAKTBB. 

SATISFACTION. 
See  JuDflKBlT. 

80IRB  FACIAS. 

Againet  a  Shareholder  in  a  Raiheay  Cob»» 
pamyt-^See  Railway  Goxpavt,  7,  8,  9. 

SITTINGS  IN  BANC. 
Poet^Terminal  SiUinge. 

NotieeJ] — ^At  the  post-terminal  sittings  in  bane, 
no  business  can  be  taken  except  that  of 
which  notice  has  been  given  pursuant  to  the 
17  A  18  Vict  c  125,  s.  95.  Tabor  v. 
JBdwarde,  ti 

SUBMISSION. 
See  Abbitbambbt. 

SUBSTITUTED  SERVICE. 
See  Fobbi««  Judambbt. 

SUMMONS. 
See  Pbocbdvbb.    Wbit  op  Suvmobb. 

TITHE  RENT-CHARGE. 
Under  a  Zoeo<  Eneloeure  Aet, 
1.  Actum  /or,  againet  whom  eMintainable,} — 
By  a  local  enclosure  act, — reciting  that  the 
defendants,  amongst  others,  were  owners  and 
proprietors  of  old  enclosed  lands  within  the 
parish,-*it  was  (by  f.  61)  provided  that  the 
tithes  shonld  be  extinguished  and  oertidB 
yearly  corn-rents  substitute^  such  yearly 
rents  to  be  ''issuing  and  payable  for  ever 
from  and  out  of  the  several  lands  and  tene- 
ments to  be  charged  therewith  as  aforcMud," 
and  to  be  paid  to  the  rector  at  the  rectory- 
house  on  the  four  usual  quarter  days.  The 
62d  section  provided  that  the  rector,  in 
addition  to  all  present  powers  for  recovaiy 


866  TITHB  BENT-GHABaS. 


BILL  OF  SUMMONS. 


of  Uihet  Mid  oompodtioiii,  ihoiild  bar*  th« 
nme  powwi  and  ramedioi  for  rMOTtiring 
them  M  bj  oommon  law  or  itatate  wore 
giren  to  landlord!  for  the  reeoTeiy  of  raok- 
rsat  in  arrMr.  And  the  63d  teetion,  baring 
proTided  for  the  apportionment  of  the  rmt- 
eharge  in  ease  of  the  diTiiion  of  the  land, 
eoaehidee  bj  enacting  that  snob  apportioned 
part  of  the  rait  "ihall  and  may  be  zeeorered 
'.from  the  landf  or  hereditament!  !0  eharged 
therewith,  or/roei  fi«  otnMrt  tft«re^  in  Rich 
and  the  uune  manner  ae  the  whole  of  the  eaid 
jearlj  oom-rant!  or  ram!  are  hersbj  made 
recoTorable :" — Held,  that  the  rector  conld 
not  maintain  an  action  againat  the  ownen  of 
the  land  for  the  recoveiy  of  the  rent-charge 
thna  oreatod,  Bt^wrd  t.  TIm  Wardmka  amd 
Socitty  of  SmUom  CtMfidd,  449 

2.  IKffreM.] — Held  also,  that  \diatrei!  bj  the 
rector  for  the  amount  of  the  reni-cbaige  im- 
poied  npon  the  land!  of  a  proprietor  aoqnixed 
byhim  i«/bint  the  paacing  of  the  act^  and  alao 
for  the  amount  of  the  rei\t-charge  .impoeed* 
npon  other  land!  in  the  padalk  acqukedt^ 
him  nm—  the  paaiing  of  the  aety  Jointlj,  waa 
illegaL    SUvfter  r.  Btd/ord,  449 

t.  Bu^held,  bj  Williami,  J.,  Crowder,  J.,  and 
Willo!,  J.,— diuentiento  Oookbum,  C.  J., — 
that  a  dlBtreai  might  be  leried,  in  respect  of 
the  whole  rent-charge  impoaed  on  all  the 
land!  in  the  pariah  belonging  to  the  aame 
owner,  upon  an  occupier  of  any  part  thereot 

Id. 
TOTAL  LOSS. 
S—  iHiVBAvcn,  2,  3. 

TRESPASS. 

A.  anthoriied  B.,  a  broker,  to  diatrain  for  rent 
due  to  him  from  0.  B.  haying  entered  for 
the  purpoie  of  executing  the  warrant,  took 
away,  amongst  other  things,  certain  book! 
and  pikers  (which  were  assumed  not  to  be 
distrainable),  and  omitted  to  insert  them  in 
the  inrentory :— Held,  that  A.  wae  liable, 
jointly  with  B.,  in  trespa!!.  OawUkU  t. 
JRiVr  59 

YBNDOB  AND  PURCHASSB. 

YBNUB. 
Okamging, 

The  conzt  will  not  deprire  the  plaintiff  of  the 
right  to  lay  hia  renue  where  he  pleases,  un- 
less there  is  a  manifest  preponderance  of  con- 
Tonienoe  in  a  trial  at  the  place  to  which  it  is 
•ought  to  change  the  renue.  EtUtwM  r. 
Bobton,  761 


alterations  which  are  in  breach  of  his 
nant,  does  not  operate  aa  a  wairer  en  the 
part  of  the  lessor.    Perry  t.  DamU,         Tit 


WAIVIB. 

0/  Forfeitmrt. 
Standing  by  and  seeing  the  I 


making 


Of  Irrwgutmritg  ta  Pt 

2. 

WAT. 

AhoMdmummU  <^m 
A  parol  agreement  for  the  substitatioB  of  a  new 
way  for  an  old  prescriptiTc  way,  and  a  osnse- 
quent  discontinuance  to  use  the  old  way, 
afford  no  eridence  of  an  ahandommMut  thersot 
Lo9eU  ▼.  amiO,  m 

WILL. 
C^MRpdeiiey  q^  TmUUor, 
1.  The  presumption  that  erery  man  is  saaa^ 
until  the  contrary  is  proved,  is  not  a  pie- 
sumption  of  law,  but  a  presumption  of  foe^ 
or,  at  the  most^  a  mixed  presumption  of  Urn 
and/aeL   ^SjiUom  r.  SadUr,  87 

1.'  Tbe*|onmetdncy  of  a  testator  is  to  be  ss- 
^  sume^^ntil  ft  is  impeached  by  eridsnee: 
but  it  is  not  to  be  assumed,  as  a  matter  ef 
law,  that  a  will  is  ralid,  aa  made  by  a  eem- 
petont  teatator,  unless  the  court  or  jny  ^e 
bare  to  decide  upon  it  are  conTinead  that  he 
was  coaifMfeal.  A 

3.  Therefore,  he  who  relies  upon  a  will,  ia  op- 
position to  the  titie  of  the  heir-at-law,  most 
prove  that  it  is  the  will  of  aperaon  oCaoend 
and  disposing  mind.  Suoh  proof  hanag 
been  given,  if  incompetency  of  the  teatator  te 
make  a  will  be  alleged,  it  is  ineumbeat  on  tiM 
party  alleging  it  to  prove  it  /dL 

4.  In  an  action  by  heir  at  law  againat  devisei^ 
— ^the  question  in  issue  being  as  to  tiie  espa* 
city  of  the  testator  to  make  a  vilV— the 
judge  in  his  summing  up  told  the  Jmy  ''that 
the  heir  at  law  was  entitled  to  reoorer  unless 
a  wiU  was  proved:  but  that,  when  a  will 
was  produced,  and  the  execution  of  it 
proved,  the  law  presumed  sanity,  and  there- 
fore the  burthen  of  proof  was  shifted;  aad 
that  the  devisee  must  prevail,  unlees  the  heir 
at  law  esteblished  the  incompetency  of  the 
testator;  and  that,  if  the  evidence  was  nth 
aa  to  make  it  a  measuring  east,  aad  kare 
them  in  doubt,  they  ought  to  find  for  the 
defondant:" — Held,  a  misdirection.  Id. 

WITNESS. 

AiUndtMM  </,—&#  Cosn,  3. 

Privilege  from  Amtt, 

A  person  attending  o  police  eearf  aa  preeeeutor 
or  witness  on  a  charge  there  pendini^  ia  pri- 
vileged from  arrest  on  civil  process, — even 
though  he  is  not  attending  on  oompnlsie^ 
Jfotiate^iM  V.  JSTafWeoii, 


WRIT  OF  BUKMONS. 

Stnrie0  of,  0¥4o/tU  /arMrftefiMV— Ac 
Dim,  1. 
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THE   BEGISTBATION  APPEALS. 


L— Ouat  wUnd9d  mpon  tJU  OamHnutiom  of  tJU 
Bmwonu  Am,  2  IT.  4»  0.  45. 

IL — Com*  tUeided  upon  fi«  ConHnteiion  o/th€ 
BBOitTmATiOH  Act,  6^7  Fief.  e.  45. 

XlL-'Pariieular  Point*. 


L  Oaooo  docidtd  Hpoii  dU  Oontirueiicn  of  fi« 
Bbvobx  Act,  S  TT.  4,  c  45. 

BmUqh  18.~JB'ttaf«  "  5y  promoCMn  to  an  q^," 
or  «  5y  <i«9Mt." 

1.  Pomuuit  to  the  trasts  of  two  wUls,  oertain 
Unds  in  Northamptonaliire  w«r«  pnrohased 
in  1776,  ftnd  yeiied  in  tnif  teoi  npon  trait  to 
ftpplj  the  rente  and  proflte,  amonget  other 
eharitable  porpoees,  to  and  amongst  oertain 
persone  desoribed  aa  "the  liz  beadimen  of 
Darentiy,"  aa  to  whose  origin  there  was  no 
eridenoe.  The  persons  thus  desoribed  had 
reoeiyed  50«.  a  year  each  for  the  last  twenty 
years ;  bat  they  had  all  been  appointed  since 
the  passing  of  the  Reform  Aety  by  resolu- 
tion of  the  bailifTs  and  burgesses  of  Daven- 
try,  in  whom  the  appointment  had  from  rery 
eaily  times  been  rested,  and  who  were  also 
trustees  under  the  abore-mentioned  wills : — 
Held,  that  the  parties  so  appointed  had  not 
an  estate  whioh  oame  to  them  by  promotion 
to  an  offieo  within  the  meaning  of  the  S  W. 
4»  0. 45,  s.  18,  and  therefore  were  not  entitled 
to  be  registered.  FaMnm;  App.,  Upp^r  Bod- 
dington  (OMrtetrt),  Retp.,  41S 

S.  JtciU-eAaiye.]— Lord  Orewe^  by  his  will,  in 
17S0,  derised  laady  in  Hnnstonworth,  in  the 
oeiaty  of*  Pwhan*  of  the  not  yoarly  ralue 


of  7S5Ci,  and  also  lands  in  Northumbetland, 
of  the  net  yearly  value  of  5600^,  to  fire 
trustees  in  fee,  upon  trust  out  of  the  rents, 
Ac,  thereof  to  pay  oertain  yearly  sums  to 
oertain  persons,  amongst  others,  "the  yearly 
sum  of  10/.  apieoe  to  each  of  the  fellows  of 
Lincoln  College,  Oxford," — the  aggregate  of 
such  yearly  sums  being  740/.;  and  he  di- 
rected that  all  the  annual  payments  to  bo 
so  made  should  be  made  to  the  bursar  of 
the  oollege  for  the  time  being,  to  be  by  him 
paid  for  the  uses  aforesaid : — Held,  that  the 
fellows  were  not  owners  of  a  rtnt-ckargo, 
there  being  no  power  of  distress ;  nor  of  a 
rent  of  any  sort  of  the  ralue  of  10/.  a  yeat 
itnnng  out  of  landt  in  DurJUnn.  Wo$t,  App., 
Xob9on,  Resp.,  422 

8.  EHat€  by  cImrMt.]— Held  also,  that  their  in- 
terest was  not  an  estate  coming  to  them  by 
devUt,  within  the  meaning  of  the  18th  see- 
tion  of  the  Reform  Aot»  2  W.  4»  e.  45.      Id, 

4.  Promotion  to  a  hene/ieo  or  offieo,"] — Or  by 
promotion  to  a  5en^ee  or  c^^ee  within  that 
section.  Idm 

5.  Ce*tui9  quo  (mti.]— Whether  they  eould  bo 
considered  as  cestuis  que  trust  in  actual  oc- 
cupation of  any  part  of  the  lands,  so  as  to 
be  enUtled  to  freeholds  at  all,— ^luerw/     Id, 

6.  Apportionment,'] — But,  held,  thaty  at  all 
erents,  they  were  not  possessed  of  freeholds 
of  the  value  of  40«.  a  year  in  Durham,  ina#> 
much  as  the  net  proceeds  of  the  lands  in  the 
two  counties  must  be  rateably  apportioned 
for  the  payment  of  all  the  sums  charged 
thereon  under  the  wUl^  and,  so  apportioning 
them,  the  value  in  Durham  was  not  sufi- 
cient  to  give  each  of  the  donees  40ff.  per 
annum.  M 
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BEOISTBATION  APPEALS. 


Seetion  27. — Oeeupaiian  "  at  owmt  or  tenant,*' 

7.  The  inmmtof  of  the  Earl  of  Leioester'B  Hot- 
piUl, — a  charity  regulated  by  a  prirate  aot 
of  parliament)— each  had  allotted  to  him  by 
the  maater  rooms  therein  of  more  than  the 
yearly  ralue  of  lOL,  of  whioh  he  had  the  ex- 
clnsiTe  ate.  The  appointment  waa  for  life, 
Bnbjeot  to  removal  for  breach  of  any  of  the 
rules.  The  inmates  were  rated  in  respect  of 
their  sereral  oeonpations : — ^Held,  that  they 
did  not  oocupy  *'  as  owners  or  tenants"  with- 
in the  27th  section  of  the  Reform  Aet>  and 
therefore  were  not  entitled  to  be  registered. 
Heath,  App.,  Haynee,  Resp.,  889 

8.  Bating.] — Bating  is  not  the  test  of  oeenpa- 
tion  ae  tenant.  Id, 

II.  Oaeee  decided  upon  the  Conetruetian  of  the 
RioiiTRAnoir  Aot,  6A7  Viet,  c  18. 

Sections  4,  5.  iVeliec  of  elatm 

I.  Sufficiency  ^}— The  snffieleney  of  a  notice 
of  claim  nnder  the  8  A  7  Viet  o.l8»  s.  4»  is 
for  the  OTcrseers;  and,  where  they  hare 
acted  upon  ity  by  inserting  the  claimant's 
name  in  their  list»  porsaant  to  s.  fi>  it  ia  not 
competent  to  the  rerising  barrister  to  in- 
quire whether  its  form  is  in  compliance 
with  the  atatnte.  i^ovift,  App.,  Befkint, 
fteip.,  878 


2.  SiynatnTe,"] — ^Whether  meh  notice  nqaini 
the  pereenal  signature  of  the  olafmaBtir~ 
quoere  f  Daviee,  App.,  Sopkime,  Ktap.t     371 


HL  Partieuiar  Pointe. 

Agenty  signatnre  of  notice  of  daiai  by 
Apportionment  of  rent-chaige 
Argument  of  appeal,  praetioe  on 
Beadsman,  nature  of  appointment  of 
Benefice,  estate  by  promotion  to 
Cestois  que  trust  in  possession 
Claim,  notiee  of       .       .        . 
College,  follows  of 
Derise,  estate  by      .       .       . 
Bstate  by  derise  . 

promotion  to  a  beneAoe  or  ofice 
Fellows  of  Colleges 
Leicester  (Barl's)  Hospital 
Notice  of  elaiffl,  snffloiency  of 

signatnre  to    . 
Oeenpatif  n  as  owner  or  tesaal 
Ofiee^  estate  by  precentation  to 
Owiito,  oceupation  as  • 
Praotioe  on  wgument  of  appeal 
^Bating         .... 
Rent-eharge,  apportionm«Bt  of 
TtBan^  ecoupation  as 


431 
431 
413 

4S 
37« 
423 
423 
422 
423 
423 
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